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SECTION  I. 

IN   WHAT    CASES   AND    BEFORE  WHAT   COURTS   PROCEEDINGS    MAY   BE    INSTITUTED. 

Before  the  Code,  authority  was  vested  by  statute,  both  in 
courts  of  common  law  and  in  the  Court  of  Chancery,  to  make 
partition  of  real  estate  between  joint  tenants,  or  tenants  in 
common,  according  to  the  rights  of  the  parties  interested,  or 
for  a  sale  of  the  premises,  if  partition  could  not  be  made  with- 
out great  prejudice  to  the  owner;  and  the  provisions  of  the 
statute  are  not  affected  by  the  Code. 

Statutory  provisions. 

By  statute,  when  several  persons  shall  hold  and  be  in  posses- 
sion of  any  lands,  tenements  or  hereditaments,  as  joint  tenants, 
or  as  tenants  in  common,  in  which  one  or  more  of  them  shall 
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have  estates  of  inheritance,  or  for  life,  or  lives,  or  for  years, 
any  one  or  more  of  such  persons,  being  of  full  age,  may  apply 
by  petition  to  certain  common  law  courts  (therein  mentioned,) 
for  a  division  and  partition  of  such  premises,  according  to  the 
respective  rights  of  the  parties  interested,  and  for  a  sale  of  the 
premises,  if  a  partition  could  not  be  made  without  great  pre- 
judice to  the  owners.1 

The  same  power  given  by  this  section  to  the  common  law 
courts  is  conferred  by  another  section  of  the  statute  on  the 
Court  of  Chancery;2  and  under  this  authority  the  most  usual 
mode  of  procedure  for  the  partition  of  real  estate,  before  the 
Code,  was  by  bill  in  Chancery.  The  proceeding  by  petition  to 
the  common  law  courts,  was  not  often  resorted  to. 

Provisions  of  the  Code. 

The  Code  has  retained  substantially  the  customary  mode  of 
proceeding  in  equity  for  the  partition  and  sale  of  real  estate. 
Section  448  provides  as  follows  : 

"  The  provisions  of  the  Revised  Statutes  relating  to  the  partitionj  of 
lands,  tenements  and  hereditaments,  held  or  possessed  by  joint  tenants, 
or  tenants  in  common,  shall  apply  to  actions  for  such  partition  brought 
under  this  act,  so  far  as  the  same  can  be  so  applied  to  the  substance 
and  subject  matter  of  the  action,  without  regard  to  its  form." 

It  was  held  in  several  of  the  earlier  cases  since  the  Code, 
that  the  proceedings  for  partition  might  be  either  by  petition 
under  the  Revised  Statutes,  or  by  summons  and  complaint  under 
the  Code.3  In  a  more  recent  case,  however,  in  the  Court  of 
Appeals,4  it  is  said  that  the  proceeding  by  petition  under  the 
statute  is  abolished  by  the  Code,  and  the  proper  mode,  there- 
fore, of  obtaining  partition  is  now  by  action,  commenced  by 
summons  and  complaint,  or  by  summons  with  notice  of  object 
of  suit.5     At  all  events,  this,  no  doubt,  is  the  best  and  safest 


1  2  R.  S.,  317,  §  1.  '2E.  S.,  329,  §  81  (orig.  §  79). 

3  See  Watson  v.  Brigham,  3  How.,  290;  Traver  v.  Traver,  3  How.,  351;  Row 
v.  Row,  4  How.,  133;  Myers  v.  Rasbeck,  4  How.,  83;  Corwithe  v.  Griffing,  21 
Barb.,  9. 

*  Croghan  v.  Livingston,  6  Abbott,  350,  per  Pratt,  J. 

6  See  this  subject  discussed  and  opinion  of  Judge  Pratt  criticised,  Crary's  Prac- 
tice, 320,  321,  note. 
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mode  of  procedure,  and  quite  as  convenient  in  all  respects  as 
the  formal  mode  by  petition  pointed  out  in  the  statute,  besides 
furnishing  a  perfectly  uniform  course  of  practice  in  all  cases, 
entirely  similar  to  the  former  practice  in  the  Court  of  Chan- 
cery. I  shall,  therefore,  without  further  reference  to  the  stat- 
utory remedy  by  petition,  trace  the  outlines  of  the  practice  in 
an  action  for  partition  under  the  provisions  of  the  Revised 
Statutes  as  regulated  by  the  Code. 

What  courts  have  jurisdiction  of. 

The  Supreme  Court,  succeeding  to  the  equitable  powers  of 
the  Court  of  Chancery,  has  general  jurisdiction  of  an  action, 
(and  also  as  a  court  of  common  law,  of  a  petition,  if  that  course 
be  still  proper,)  for  the  partition  of  real  estate;1  and  every 
intendment  will  be  made  in  support  of  a  judgment  rendered 
therein,  unless  the  contrary  appear  on  the  face  of  the  record, 
or  be  affirmatively  shown  aliunde* 

The  county  courts  of  the  several  counties  have  also  jurisdic- 
tion of  an  action  for  the  partition  of  real  estate  situated  within 
the  county.3  So  also  the  Superior  Court,  and  the  Court  of 
Common  Pleas  of  the  city  of  New  York,  when  the  premises  are 
situated  within  that  city,4  and  that,  too,  irrespective  of  the 
residence  of  the  parties  interested.5  The  Superior  Court  of  the 
city  of  Buffalo  has  also  jurisdiction  for  the  partition  of  lands 
situated  in  that  city;6  and  also  the  Mayors'  and  Recorders' 
Courts  of  cities  under  the  provisions  of  section  33  of  the  Code, 
but  only  in  cases  where  all  the  defendants  reside  within  the 
cities  in  which  such  courts  are  respectively  situated. 

Suit  for  partition,  by  whom  commenced. 

By  the  Revised  Statutes,  the  parties  apptying  for  a  partition 


1  As  to  personal  property,  though  no  action  at  law  would  lie  among  the  jpint 
owners  for  partition,  yet  the  court  has  equitable  powers  to  adjudge  a  partition,  or, 
if  that  is  impracticable,  a  sale  and  division  of  the  proceeds  among  the  joint  owners. 
Finney  v.  Stebbins,  28  Barb.,  290. 

2  Castle  v.  Matthews,  Hill  &  Demo  Sup.,  438;  Blakelyu.C  alder,  15N.  Y.R.,  617. 

3  Code,  §  30,  sub.  4;  Doubleday  v.  Heath,  16  N.  Y.  R.,  80. 

4  Code,  §  33. 

s  Yarian  v.  Stevens,  2  Duer,  635;  Porter  v.  Lord,  13  How.,  254;  2  Abbott,  43; 
4  Duer,  682. 

6  Laws  of  1854,  p.  222;  Laws  of  1857,  vol.  1,  p.  752. 
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must  be  of  full  age.1  The  title  relative  to  partition,  however, 
contained  a  provision2  that  whenever  it  shall  satisfactorily 
appear  to  the  Court  of  Chancery,  by  due  proof,  or  on  the  report 
of  a  Master,  that  any  infant  holds  real  estate  in  joint  tenancy, 
or  in  common,  or  in  any  other  manner  which  would  authorize 
his  being  made  a  party  to  a  suit  in  partition,  and  that  the  inte- 
rest of  such  infant,  or  of  any  other  person  concerned  therein, 
requires  that  partition  of  such  estate  should  be  made,  the  court 
may  authorize  and  direct  the  general  guardian  of  the  infant  to 
agree  to  a  division  thereof,  or  to  a  sale  thereof,  or  of  such  a 
part  thereof  as  in  the  opinion  of  the  court  shall  be  incapable  of 
partition,  or  as  shall  be  most  for  the  interest  of  the  infant  to 
be  sold. 

The  statute,  however,  did  not  authorize  an  infant  to  be  a 
party  plaintiff  at  all,  even  jointly  with  other  plaintiffs  of  full 
age.3  This  disability  has  been  in  a  measure  removed  by  the 
act  of  1852,  which  provides4  that  the  Supreme  Court  may 
authorize  proceedings  to  be  instituted  on  behalf  of  an  infant 
co-tenant  for  a  division  and  partition  of  his  real  estate  held  in 
common,  or  as  joint  tenant,  and  for  a  sale  thereof  if  it  shall 
appear  that  partition  cannot  be  made  without  great  prejudice 
to  the  owners.  Such  authority,  however,  will  not  be  given 
unless  it  is  made  satisfactorily  to  appear  that  the  interests  of 
the  infant  require  such  partition  or  sale.5  It  is  necessary, 
therefore,  first  to  obtain  leave  of  the  court  to  commence  such 
suit  in  the  name  of  an  infant  plaintiff: 6  the  mode  of  proceeding 
in  which,  and  also  of  appointing  a  guardian  ad  litem  for  an 
infant  plaintiff,  will  presently  be  pointed  out. 

Title  of  plaintiff. 

By  the  statute  above  cited,  partition  will  be  decreed  between 
several  persons  who  shall  hold  and  be  in  possession  of  any  lands, 


1  2  R.  S.,  317,  §  1;  Ibid,  319,  §  13  (orig.  §  12). 

2  2  R.  S.,  330,  §  91  (orig.  §  86).  See  this  subject  considered  post,  Part  II., 
chap.  1,  sec.  4  of  this  work;  also  as  to  the  partition  of  lands  of  insane  persons  and 
habitual  drunkards  for  whom  a  committee  has  been  appointed,  post,  Part  II., 
chap.  2,  sec.  4. 

3  4  Sand.  Ch.  R.,  508.  4  Laws  of  1852,  p.  411,  §  1. 

6  Ibid,  §  2.  6  Clark  v.  Clark,  21  How.,  479 


IN  WHAT  CASES  MAT  BE  COMMENCED.  0 

tenements  or  hereditaments,  as  joint  tenants  or  as  tenants  in 
common,  in  which  one  or  more  of  them  shall  have  estates  of 
inheritance,  or  for  life,  or  lives,  or  for  years,  &c. 

As  to  the  title  or  estate. 

A  bill  for  partition  could  not  be  sustained  where  the  title 
was  not  clearly  established,  or  where  it  depended  on  doubtful 
facts  or  questions  of  law,1  or  where  the  defendant  was  in  posses- 
sion claiming  adversely.2  Though  partition  between  tenants 
in  common  is  a  matter  of  right,3  and  where  lands  have  descended 
to  tenants  in  common,  one  of  them,  though  not  in  possession, 
may  maintain  proceedings  for  partition,  the  lands  being  unoc- 
cupied ;4  yet  where  there  has  been  an  actual  ouster  of  the  com- 
plainant by  his  co-tenant,  and  the  land  is  held  adversely,  he 
must  regain  the  actual  seizin  by  ejectment  before  he  can  sustain 
a  suit  for  partition.5  Such,  at  all  events,  was  the  rule  under 
the  former  practice,  when  courts  of  equity  were  separate  from 
courts  of  law.  On  a  doubtful  or  disputed  title,  the  court  would 
sometimes  retain  the  bill  and  allow  the  party  to  establish  his 
title  at  law.6 

The  rule,  however,  applied  only  in  cases  where  a  defendant 
claimed  the  legal  title.  Where  the  adverse  claim  was  on  equi- 
table grounds,  and  the  question  arose  on  an  equitable  title,  set 
up  by  the  defendant,  it  was  deemed  a  proper  subject  of  jurisdic- 
tion for  Chancery  in  a  partition  suit,  and  the  court  would  try 
the  question  of  title  and  decide  it.7  On  the  same  principle,  I 
see  no  objection,  now  that  the  distinction  between  actions  is 
abolished,  and  the  court  has  general  jurisdiction  of  both  law 
and  equity,  to  the  trial  and  decision  of  any  litigated  question 
of  title,  whether  equitable  or  legal,  in  a  suit  for  partition. 

An  estate  for  life,  or  for  years,  is  a  sufficient  title  to  autho- 


1  Wilkin  v.  Wilkin,  1  John.  Ch.  R.,  Ill;  Stranghan  v.  Wright,  4  Rand.,  493. 
s  Martin  v.  Smith,  Harper  Eq.  R.,  106;   Burhans  v.  Burhans,  2  Barb.  Ch.  R., 
398;  Bradstreet  v.  Schuyler,  3  Ibid,  608. 
s  10  Paige,  470.  *  Beebe  v.  Griffing,  4  Kernan,  235. 

6  Jenkins  v.  Van  Schaack,  3  Paige,  345;  Clapp  v.  Bromaghem,  9  Cowen,  530. 
"  Wilkin  v.  Wilkin,  1  John.  Ch.  R.,  Ill;  2  Barb.  Ch.  Pr.,  285. 

7  Hitchcock  v.  Skinner,  1  Hoff.  R.,  21;   Coxe  v.  Smith,  4  John.  Ch.  R.,  271; 
Hosford  v.  Merwin,  5  Barb.,  52. 
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rize  proceedings  for  partition.  Thus,  a  tenant  by  the  curtesy 
initiate  may  maintain  the  proceeding;1  and  so  may  assignees 
in  trust  for  the  benefit  of  creditors  of  a  tenant  for  life.2  But  a 
widow  claiming  only  in  respect  of  her  dower,  even  after  it  has 
been  assigned,  cannot  maintain  the  action  f  nor  a  person  hav- 
ing a  mere  future  contingent  interest  in  an  undivided  share.4 
But  it  may  be  maintained  by  a  tenant  in  common  of  a  vested 
remainder.5 

As  to  the  possession. 

It  is  required  by  statute  that  the  party  applying  for  partition 
must  be  in  possession.  This,  however,  may. be  either  actual  or 
constructive.6  Thus,  the  possession  of  one  tenant  in  common  is 
deemed  the  possession  of  all.7  So,  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord ;  and  several  owners 
of  property  subject  to  a  lease  may  have  partition.8  It  was 
thought  that  a  party  applying  for  partition  must  have  an  estate 
entitling  him  to  immediate  possession ;  and  accordingly  it  has 
been  held,  since  the  Code,  that  a  mere  reversionary  interest  in 
premises  which  are  in  the  possession  of  another,  having  a  life 
estate  therein,  will  not  be  sufficient  to  sustain  an  action  for 
partition.9  But  in  a  subsequent  case,  which  afterwards  had 
the  sanction  of  the  Court  of  Appeals,10  it  was  laid  down  that  an 
existing  admitted  life  estate,  though  covering  the  whole  pre- 
mises, does  not  prevent  the  remainderman  from  being  deemed 
in  possession  within  the  meaning  of  the  statute.  It  is  not  neces- 
sary that  he  should  be  the  actual  occupant,  or  hold  an  imme- 
diate present  interest.  It  is  sufficient  if  he  have-an  estate,  and 
have  constructive  possession. 


1  Riker  v.  Darke,  4  Edw.  Ch.  R.,  668.     Such  tenancy,  it  is  held,  is  now  abol- 
ished.    Billings  v.  Baker,  28  Barb.,  343;  and  see  also  post,  page  56,  note. 

2  Van  Arsdale  v.  Drake,  2  Barb.,  599. 

3  Wood  v.  Olute,  1  Sand.  Ch.  R.,  199;  Coles  v.  Coles,  15  John.,  319. 

4  Stryker  v.  Mott,  2  Paige,  387. 

6  Blakely  v.  Calder,  13  How.,  476;  15  N.  Y.  R.,  617. 

6  0 'Dougherty  u.  Aldrich,  5  Denio,  385;  Johnson  v.  Valentine,  Court  of  Appeals, 
Oct.,  1852. 

7  Hitchcock  v.  Skinner,  1  Hoff.,  21;  Beebe  v.  Griffing,  4  Kernan,  235. 
6  Woodworth  v.  Campbell,  5  Paige,  518. 

'  Fleet  v.  Dorland,  11  How.,  489. 

10  Blakely  v.  Calder,  13  How.,  476;  15  N.  T.  R.,  617. 
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Where  the  State  is  interested. 

The  statute  provides  that  where  any  lands  or  tenements  are 
held  by  the  People  of  this  State  and  by  any  individuals  as 
tenants  in  common,  proceedings  for  the  partition  thereof  may 
be  had  against  the  People  in  the  same  manner  as  against  indi- 
viduals, and  the  like  orders  and  decrees  may  be  had.  The 
petition  and  other  notices  required  to  be  served  in  other  cases, 
are  to  be  served  on  the  Attorney  General,  who  is  to  appear  in 
behalf  of  the  State..1 

The  same  proceedings  may  be  had  in  case  the  partition  be 
sought  by  summons  and  complaint.  "  The  People  of  the  State 
of  New  York  "  will  be  the  proper  party  to  the  action  named  in 
the  summons  and  complaint,  which  are  to  be  served  on  the 
Attorney  General. 

In  case  of  unknown  owners.  # 

The  fact  that  parties  are  interested  in  the  premises  who  are 
unknown,  forms  no  obstacle  to  proceeding  for  a  partition. 
They  may  be  made  parties  to  the  suit  generally  without  stating 
their  names,  by  adding  to  the  title  of  the  summons  and  com- 
plaint "  and  all  persons  or  owners  unknown  having  or  claiming 
any  interest  in  the  premises  sought  to  be  partitioned  in  this 
action."  The  mode  of  proceeding  in  such  cases  will  be  here- 
after noticed,  the  service  upon  such  unknown  owners  being  by 
publication,  as  provided  by  statute.2 

In  case  of  lunatics,  idiots,  fyc. 

The  lands  of  lunatics,  idiots  and  habitual  drunkards,  as  well 
as  those  of  infants,  held  by  them  as  tenants  in  common  with 
others,  may  be  partitioned.  Both  the  lunatic  and  his  committee 
should  properly  be  made  parties,3  and,  when  made  parties 
defendants,  the  service  of  summons  should  be  upon  both. 

It  is  also  provided  by  statute,  that  a  committee  of  a  lunatic, 
&c,  may  apply  to  the  court  for  authority  to  agree  to  a  parti- 
tion, and  upon  a  hearing  and  examination  by  a  referee  appointed 
by  the  court  on  such  application,  and  a  favorable  report  thereon, 


1  2  R.  S.,  pp.  331,  332,  §§  99,  100  (orig.  §§  32,  34). 

5  See  Laws  of  1842,  p.  363. 

'  Gorham  v.  Gorham,  3  Barb.  Ch.  E.,  24. 
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the  court  may  authorize  the  committee  to  agree  to  a  partition, 
and  execute  releases,  Ac,  of  the  lunatic's  right  or  interest  in 
and  to  the  share  of  such  estate  falling  to  the  other  joint  tenant 
or  tenants  in  common.1  Proceedings  under  this  statute  are  not 
applicable  to  suits  for  partition,  and  will  be  considered  in 
another  place. 

Claims  barred  by  statute  of  limitation. 

The  statutes  in  regard  to  partition  do  not  authorize  the 
revival  or  prosecution  of  any  claim  to  lands  which  would  or 
might  otherwise  be  barred  by  any  statute  of  limitations,  or  by 
the  acquiescence  of  any  party  having  any  such  claim.2 


SECTION  II. 

PROCEEDINGS    ON    COMMENCING   ACTION,    PARTIES   TO    ACTION,     AND   APPOINTMENT 
OF   GUARDIAN    FOR   INFANT    PLAINTIFF. 

I  have  already  alluded  to  the  statute  authorizing  the  proceed- 
ings for  partition  to  be  commenced  by  petition,  and  remarked 
that  in  view  of  the  decision  in  Croghan  v.  Livingston,  in  the 
Court  of  Appeals,3  it  is  doubtful,  to  say  the  least,  whether  this 
proceeding  is  not  now  abolished.  At  all  events,  it  is  practi- 
cally obsolete,  the  proceedings  by  action  being  universally 
adopted,  and  being  in  all  cases  the  better  and  safer  mode  of 
procedure.  The  provisions  of  the  statute  relative  to  partition 
by  petition  in  the  Supreme  Court,  are  equally  adapted  to  pro- 
ceeding by  action,  and  will  be  so  considered. 

In  case  of  suit  commenced  by  infant. 

If  it  be  intended  to  commence  the  suit  for  a  partition  on  behalf 
of  an  infant  plaintiff,  under  the  act  of  1852  4  it  is  necessary,  in 
the  first  place,  to  apply  to  the  court  to  obtain  an  order  for  that 
purpose.  Such  is  the  construction  which  has  been  put  upon 
the   section  of  the  statute  which  requires  it  to  be  made  satis- 


1  2  R.  S.,  331,  §§  96,  97,  98  (orig.  §§  89,  90,  91).    See  this  subject  considered 
post,  Part  II.,  chap.  2,  sec.  4  of  this  work. 

2  2  R.  S.,  332,  §  94.  '  6  Abbott,  350. 
*  See  ante,  page  4. 
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factorily  to  appear  that  the  interests  of  such  infant  require 
such  partition  or  sale.1 

The  application  should  be  made  by  petition,  and  is  on  behalf 
of  the  infant  by  his  general  guardian,  if  he  has  one,  and  if 
none,  by  some  relative  with  whom  he  resides,  if  under  the  age 
of  fourteen,  and  by  the  infant  himself  if  over  the  age  of  fourteen, 
and  has  no  general  guardian.2  It  being  on  behalf  of  the  infant, 
of  course  no  notice  of  the  application  is  necessary.3  It  should 
be  verified,  or  at  least  the  genuineness  of  the  signature  should 
appear  by  verification.  It  is  simply  addressed  to  the  court, 
without  any  title,  and  should  set  forth  the  facts  showing  that 
the  infant  is  entitled  to  a  partition,  and  generally  the  reasons 
why  he  proposes  to  apply  for  the  same.  It  should  state,  also, 
whether  the  parties  own  any  other  land  in  common'.4 

The  court  may,  no  doubt,  without  a  reference,  take  proof  of 
the  facts  that  the  infant's  interests  require  such  partition,  either 
by  affidavits  annexed  to  the  petition,  or  otherwise ;  but  the 
most  usual  course  is  for  the  court,  instead  of  taking  such  proof, 
to  order  a  reference  to  report  the  facts.5  In  one  case  of  this 
kind  a  general  report  that  in  the  opinion  of  the  referee  "  it 
would  be  proper  to  allow  said  infant  to  prosecute  an  action  for 
the  partition  or  sale  of  the  real  estate  mentioned  in  the  peti- 
tion," was  held  insufficient,  it  being  considered  that  the  facts 
which  warranted  the  opinion  should  be  set  forth  in  the  report 
in  order  to  enable  the  court  to  judge.6 

The  reference  before  the  referee  may  also  be  ex  parte,  and  so 
may  the  application  for  an  order  on  the  coming  in  of  the  report. 
The  court,  on  being  satisfied  that  the  interests  of  the  infant 
require  a  partition,  will  grant  an  order  to  that  effect,  which  is 


1  Laws  of  1852,  p.  411,  §  2;  in  re  Marsac,  15  How.,  383;  Clark  v.  Clark,  21 
How.,  479. 

2  See  form  of  Petition,  Appendix,  No.  1. 

3  Notice  would  no  doubt  be  proper  as  on  the  appointment  of  a  guardian  for  an 
infant  plaintiff  in  the  cases  mentioned  in  sub.  1  of  sec.  116  of  the  Code.  Indeed, 
though  no  practice  has  been  laid  down  on  this  subject,  the  court  might,  no  doubt, 
in  those  cases  require  notice. 

1  Kule  77. 

5  See  form  Order  of  Reference  and  Report  of  Referee,  Appendix,  Nos.  2  and  3. 

"  In  re  Marsac,  15  How.,  583. 
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filed  and  entered  in  the  usual  way  in  the  county  where  the  real 
estate  is  situated.1 

Jlppointing  guardian  for  infant  plaintiff. 

Notwithstanding  the  granting  of  such  an  order,  no  action  can 
be  commenced  for  the  infant  until  a  guardian  be  appointed.2 
This  proceeding,  it  seems,  is  regulated  by  statute.  The  appoint- 
ment is  made  "upon  the  like  application,  and  in  like  manner" 
as  required  by  statute  for  an  appointment  of  guardian  of  an 
infant  defendant.3  The  mere  formal  mode  of  presenting  the 
application  may  be  the  same  as  in  cases  under  the  Code,  pointed 
out  in  the  first  volume  of  this  work ; 4  and  the  rules  there  stated 
will  apply,  except  that  the  appointment  must  be  made  "by  the 
court,"  and  not  by  a  judge  at  chambers,  and,  if  notice  is 
required  to  be  served  on  the  general  guardian,  it  should  be  a 
notice  of  ten  days.5  Such  notice,  however,  is  not  often  neces- 
sary, the  appointment  of  a  guardian  ad  litem,  being  usually 
made  on  the  petition  of  the  general  guardian,  if  there  be  one, 
or  of  the  person  with  whom  the  infant  resides.6 

A  convenient  practice  is,  no  doubt,  to  combine  in  the  petition 
for  leave  to  prosecute  the  suit,  an  application  for  the  appoint- 
ment of  a  guardian  ad  litem.  On  the  coming  in  of  the  report 
of  the  referee  upon  the  subject  of  the  propriety  of  instituting 
the  suit,  an  order  may  then  be  made  giving  leave  to  the  infant 
to  commence  the  proceedings,  and  also  appointing  the  guardian. 
The  general  guardian,  if  there  is  one,  may  be  properly  appointed 
for  this  purpose,  but,  it  is  held,  need  not  necessarily  be 
appointed.7     It  is  held  that  the  guardian  or  next  friend  of  an 


1  See  Order  directing  Suit,  with  clause  appointing  guardian,  Appendix,  No.  4. 
3  Code,  115;  Clark  v.  Clark,  21  How.,  479. 

3  Laws  of  1852,  chap.  277,  sec.  2.  This  section,  in  the  printed  laws,  provides 
that  such  application  must  be  made  in  like  manner  and  security  must  be  given  "  as 
required  by  sections  2,  3  and  4  of  title  third,  chapter  one,  of  the  third  part  of  the 
Revised  Statutes."  This  is  obviously  a  mistake,  chapter  five  of  the  same  title 
being  intended,  and  not  chapter  one. 

4  Vol.  I.,  pp.  27,  28. 
6  2  R.  S.,  317,  §  2. 

6  See  forms  for  Appointment  of  Guardian  for  Infant  Plaintiff,  Appendix  Nos 
5,  6,  7,  8.  ' 

'  Cook  v.  Rawdon,  6  How.,  233. 
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infant  plaintiff,  under  the  act  of  1852,  must  give  security,  as 
required  by  the  provisions  of  that  act.1 

Where  several  tracts  are  held  in  common,  the  action  should  be 
commenced  by  embracing  all  in  one  suit,  for,  by  the  >7,7th  rule, 
no  separate  proceedings  in  such  cases  can  be  had  without  the 
consent  of  all  the  parties  interested  therein ;  and  if  brought 
"without  such  consent,  the  share  of  the  plaintiff  may  be  charged 
with  the  whole  costs  of  the  proceedings.  In  those  cases  of 
several  parcels  of  land  lying  in  different  counties,  owned  by  the 
same  parties,  the  action  may  be  brought  in  the  county  where 
any  portion  of  the  land  is  situated.2 

Parties  plaintiff. 

In  the  preceding  section  I  have  spoken  generally  of  the  parties 
who  are  entitled  to  bring  a  suit  for  partition.  It  may  be  added 
to  what  has  already  been  said  on  that  subject  relative  to  a 
married  woman  bringing  an  action  for  her  separate  estate  with- 
out joining  her  husband,  trustees  of  express  trusts,  &c,  the 
provisions  of  the  Code  on  the  subject  of  parties  no  doubt  apply. 
This  subject  has  already  been  fully  considered  in  the  first  vol- 
ume of  this  work.3  Where  a  married  woman  is  plaintiff  alone 
in  respect  to  her  separate  property,  her  husband  should  be 
made  defendant  in  order  to  cut  off  his  contingent  interest.  An 
infant,  by  order  of  the  court,  may  be  a  plaintiff,  as  we  have 
j^st  seen,  and  so  a  lunatic  and  his  committee.4 

Where  a  suit  is  commenced  by  a  party  having  a  wife,  whether 
an  infant  or  adult,  she  is  a  proper  and  necessary  party,  as  her 
right  of  dower  would  be  divested  by  a  decree,5  and  she  should 
be  joined  as  plaintiff. 

Several  joint  tenants,  or  tenants  in  common,  may  unite  as 
parties  plaintiff,  but  it  is  usual,  and  more  convenient,  to  com- 
mence the  suit  in  the  name  of  one  of  them  alone,  making  the 
others  defendants. 

A  tenant  in  common  of  part  is  not  debarred  from  filing  a  bill 


1  Clark  v.  Clark,  21  How.,  479.    See  Bond  of  Guardian,  Appendix,  No.  9. 

2  Vol.  I.,  page  102.  3  Vol.  I.,  pages  86,  87. 
*  Gorham  v.  Gorham,  3  Barb.  Ch.  K.  24. 

6  Jackson  v.  Edwards,  7  Paige,  386. 
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individually  for  partition  merely  because  he  is  a  trustee  as  to 
another  part.1  But  if  a  lessee  of  land  becomes  the  purchaser 
of  an  undivided  moiety  of  the  rent  and  reversion,  the  lease  and 
rent  are  merged  and  extinguished  as  to  that  part  of  the  pre- 
mises; and  he  is  not  such  a  tenant'in  common  of  the  rent  and 
reversion  with  the  owner  of  the  other  half  as  to  entitle  the 
latter  to  a  partition  during  a  continuance  of  the  lease.2  And 
if  the  owner  of  an  undivided  moiety  of  a  lot  of  land  is  a  lessee 
of  the  other  half,  and  the  lease  has  become  forfeited,  the  land- 
lord must  enter  for  the  forfeiture,  or  must  otherwise  obtain 
possession  of  his  undivided  half  before  he  can  sustain  a  bill  for 
partition.3 

Parties  defendants. 

It  is  provided  by  statute  that  every  person  interested  in  the 
premises,  whether  in  possession  or  otherwise,  including  those 
having  an  estate  therein  as  tenant  for  years,  for  life,  by  the 
curtesy,  or  in  dower,  and  the  persons  entitled  to  the  reversion, 
remainder,  or  inheritance  after  the  termination  of  any  particular 
estate  therein,  and  every  person  who,  by  any  contingency  con- 
tained in  any  devise,  grant  or  otherwise,  may  be  or  become 
entitled  to  any  beneficial  interest  in  the  premises,  and  every 
person  entitled  to  dower  in  the  premises,  if  the  same  has  not 
been  admeasured,  may  be  made  parties  to  the  proceedings.4 

The  language  of  the  statute  is  that  every  person  interested 
in  the  premises,  whether  in  possession  or  otherwise,  is  to  be 
made  a  party  to  a  suit  in  partition.  It  is  a  general  rule  that 
no  decree  for  partition  or  sale  will  be  made  unless  all  persons 
who  are  tenants  in  common  are  before  the  court.5  But  if  all 
the  parties  are  adults,  and  have  been  personally  served  with 
process,  the  court  will  not  in  general  examine  the  proceedings 
to  see  whether  all  the  parties  are  before  it.  If  the  necessary 
parties  are  not  before  the  court,  so  as  to  make  the  decree  final 
and  effectual  as  to  all  parties  interested  in  the  premises,  the 
defendants  who  are  served  with  process  should  appear  and  take 


Cheesman  v.  Thome,  1  Edw.,  630.  "  Lansing  v.  Pine,  4  Paige,  639. 

1  Ibid.  *  2  R.  S.,  318,  §§  5,  6. 

>  Burhans  v.  Burhans,  2  Barb.  Ch.  R.,  398. 
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the  objection.1  It  is  otherwise  where  there  are  absentees, 
unknown  owners,  or  infants,  in  all  which  cases  the  court  will 
examine  the  proceedings  and  see  that  all  proper  persons  are 
made  parties,  so  that  the  decree  will  be  made  effectual  to  bind 
their  rights  as  between  such  persons  and  the  absent  or  unknown 
owners,  or  the  infant  defendants.2 

In  respect  to  making  persons  entitled  to  dower,  parties,  the 
statute  provides  only  for  cases  where  the  dower  has  not  been 
admeasured.  The  statute,  it  has  been  held,  does  not  make  it 
absolutely  necessary  to  join  in  the  action  a  party  having  a  right 
of  dower,  not  admeasured,  which  extends  to  the  whole  of  the 
premises,  its  object  not  being  in  any  case  to  effect  an  admeasure- 
ment of  a  dower  interest  in  the  whole  premises.3  Such  person, 
however,  is  a  proper  if  not  a  necessary  party,  and  it  is  always 
advisable  to  make  her  a  party,  especially  if  a  sale  of  the  pre- 
mises is  contemplated.4 

The  same  remark  may  be  made  with  respect  to  married 
women  having  merely  inchoate  rights  of  dower  in  the  undivided 
shares  of  their  husbands.  They  should  in  all  cases  be  made 
-parties,  especially  if  a  sale  is  contemplated,  so  as  to  pass  a 
perfect  title  to  the  purchaser  under  the  judgment,  and  protect 
him  against  their  claim  for  dower  in  case  they  should  survive 
their  husbands.5  If  a  woman  marry  one  of  the  parties  after 
suit  commenced,  she  need  not  be  brought  in  at  all,  unless,  per- 
haps, for  the  precaution  of  rendering  a  purchaser's  title  more 
secure ;  and  if  so  brought  in,  the  proper  practice  was  held, 
under  the  old  system,  to  be  a  simple  order  that  the  further 
proceedings  be  in  the  name  of  herself  and  her  husband,  and  not 


1  Braker  v.  Devereaux,  8  Paige,  513.  *  Ibid. 

3  Tanner  v.  Niles,  1  Barb.  S.  0.  R.,  560;  Green  v.  Putnam,  1  Barb.  S.  0.  R., 
500. 

4  Ibid,  2  Barb.  Ch.  Pr.,  288;  Ripple  v.  Gilbourn,  8  How.,  456;  Brownson  v. 
Gifford,  8  Barb.,  389.  But  by  the  act  of  1847  (Laws  of  1847,  p.  556),  the  share 
of  a  tenant  in  dower,  whether  in  the  whole  or  a  part  of  the  premises,  may  be 
allotted  to  her,  she  being  made  a  party  to  the  suit,  and  partition  made  between 
the  remaindermen  according  to  their  respective  rights.  This,  of  course,  alters  the 
rule  indicated  in  the  case  of  Tanner  v.  Niles,  supra,  and  a  right  of  dower  extending 
to  the  whole  premises  may  be  thus  admeasured  and  set  off. 

6  Jackson  v.  Edwards,  7  Paige,  386. 
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by  amendment  or  supplemental  bill,1  and  I  presume  the  same 
practice  would  be  proper  now. 

Where  a  married  woman  has  a  separate  estate  as  tenant  in 
common,  with  others,  she  maybe  made  a  party  defendant  alone, 
without  her  husband ; 2  but  it  would  be  no  objection  to  make 
the  husband  a  party  defendant,  as  it  is  held  he  cannot  demur 
to  such  joinder  on  the  ground  of  his  want  of  interest.3 

As  to  judgment  creditors,  mortgagees,  reversioners,  &c,  it 
had  been  decided  previous  to  the  Revised  Statutes  that  they 
were  not  proper  parties.4  But  the  statutes  have  altered  the 
rule.  Reversioners  and  remaindermen,  and  persons  entitled  to 
contingent  interests,  are  now  proper  parties,  and  necessary,  in 
order  to  affect  their  interests  by  the  judgment.  So,  though  not 
necessary,  in  the  first  instance,  to  make  creditors  having  a  lien 
by  judgment,  decree,  mortgage  or  otherwise,  parties  defendants, 
yet  it  is  always  proper  and  advisable  to  do  so,  particularly 
where  a  sale  is  contemplated,  and  that,  too,  whether  the  lien 
be  a  specific  lien  on  the  undivided  interest  or  estate  of  any  of 
the  parties,5  or  a  general  lien  upon  the  whole  premises.6  The 
consequence  of  omitting  incumbrancers  will  be  that  the  partition 
of  the  premises  will  not  alter,  impair  or  affect  their  lien,  except 
that  if  the  lien  is  on  the  undivided  interest  or  estate  of  any  of 
the  parties,  and  partition  of  the  premises  be  made,  such  lien 
will  thereafter  be  a  charge  only  on  the  share  assigned  to  such 
party,  and  such  share  will  be  charged  with  its  just  proportion 
of  the  costs  in  preference  to  the  lien.7  If  there  be  a  sale  of  the 
premises,  and  the  holder  of  the  specific  lien  be  not  a  party,  of 
course  his  right  to  enforce  the  lien  against  the  property  in  the 
hands  of  the  purchaser,  is  in  like  manner  unimpaired. 

In  a  complaint  by  assignees  of  a  tenant  for  life,  the  creditors 
at  large  of  the  life  tenant  are  not  necessary  parties ; 8  and  where 


1  Jackson  v.  Edwards,  7  Paige,  386;  2  Barb.  Ch.  Pr.,  289. 

2  Laws  of  1860,  p.  158,  §  7.  3  Goelet  v.  Gori,  31  Barb.,  314. 

4  Wilton  v.  Copeland,  7  John.  Ch.  R.,  140;   Harwood  v.  Kirby,  1  Paige,  469; 
Striker  v.  Mott,  2  Paige,  287. 

6  2  R.  S.,  318,  §  10;  2  Barb.  Ch.  Pr.,  288. 

"  Bogardus  v.  Parker,  7  How.  Pr.  R.,  307.  '  2  R.  S.,  318,  §§  8,  9. 

8  Van  Arsdale  v.  Blake,  2  Barb.  S.  C.  R.,  599. 
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the  absolute  title  to  an  undivided  portion  of  the  premises  is 
vested  in  a  trustee  upon  a  valid  trust,  and  he  has  the  whole 
legal  estate,  the  cestui  que  trust,  it  is  said,  is  not  a  necessary 
party.1  He  would,  however,  be  a  proper  party  with  the  trustee, 
and  if  the  trust  is  invalid  he  is  a  necessary  party.2 

Idiots,  &c,  as  before  remarked,  should  be  joined  as  parties 
defendants,  with  their  committees.  They  are  necessary  parties 
in  order  to  bind  their  estates  by  the  judgment. 

The  future  contingent  interests  of  persons  not  in  esse,  such 
as  contingent  remaindermen,  or  persons  to  take  under  an  exec- 
utory devise  who  may  hereafter  come  into  being,  are  bound  by 
a  judgment  in  partition,  they  being  considered  as  virtually 
represented  by  the  parties  to  the  action  in  whom  the  present 
title  is  vested.3  In  a  partition  suit  between  tenants  in  common 
of  an  interest  in  real  estate  which  has  been  carved  out  of  the 
fee,  the  owner  of  the  fee  under  whom  the  tenants  in  common 
claim  title,  it  is  held,  is  not  a  necessary  party.'1 
Commencing  suit  and  filing  notice  of  lis  pendens. 

Having  ascertained  who  are  the  necessary  and  proper  parties, 
the  action  will  be  commenced  by  the  service  of  a  summons  and 
complaint,  or  of  a  summons  alone,  in  one  of  the  forms  men- 
tioned in  the  first  volume  of  this  work.  It  is  usually  a  sum- 
mons entitled  with  the  full  names  of  all  the  parties  to  the 
action,  accompanied  with  a  notice  of  the  object  of  the  action, 
and  that  no  personal  claim  is  made,  in  the  form  already  pointed 
out.5  At  the  same  time,  a  notice  of  the  pendency  of  the  action 
should  be  made  out  and  filed,  the  practice  in  regard  to  which 
has  been  fully  discussed  in  the  first  volume  of  this  work.6  The 
manner  of  the  service  of  the  summons,  either  personally  or  by 
publication,  or  by  substituted  service,  and  the  proof  thereof, 
has  als'o  been  fully  treated  of,7  and  the  action  of  partition  forms 
no  exception  to  the  general  rule. 


1  Braker  «.  Devereaux,  8  Paige,  513.  2  Jbid. 

a  Mead  v.  Mitchell  et  al.,  17  N.  Y.  R.,  210. 

4  Canfield  v.  Ford,  28  Barb.,  336.  6  See  form,  Appendix,  No.  17. 

"  Vol.  I.,  pp.  39-41.    See  form,  Appendix,  No.  21. 

'  Vol.  I.,  pp.  42-54.  See  forms  of  Affidavits  and  Orders  of  Publication  and 
Affidavits  of  Service,  Appendix,  Nos.  18  to  25.  See  also  Van  "Wyck  v.  Hardy,  20 
How.,  222,  as  to  what  is  a  sufficient  affidavit  for  an  order  of  publication. 
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Publication  against  "unknown  owners,"  in  case  they  are  by 
that  general  description  made  parties  defendants,  is  also,  it 
seems,  to  be  made  in  the  same  manner;  for  though  the  statutes, 
previous  to  the  Code,  make  special  provision  as  to  publication 
against  parties  unknown  or  absent,  in  suits  for  partition,1  yet 
it  is  held  that  these  provisions  are  now  abrogated,  and  that 
the  plaintiff  may  proceed  against  them  by  the  publication  of 
the  summons,  as  in  other  actions  under  section  135  of  the  Code, 
where  a  proper  designation  of  the  parties  is  given.2 

It  has  been  held  at  general  term,  in  a  recent  case,3  in  an 
action  for  partition,  that  where  the  order  for  publication 
requires,  in  conformity  with  the  statute,  the  summons  and  com- 
plaint to  be  served  upon  non-residents,  by  depositing  the  same 
forthwith  in  the  post  office,  directed  to  such  persons,  some  little 
time  may  elapse,  (in  that  case  four  days,  which  was  excused,) 
without  forfeiting  jurisdiction  over  the  persons  of  the  defend- 
ants; and  that  the  word  "  forthwith,"  in  this  connection,  should 
be  construed  as  synonymous  with  all  reasonable  dispatch. 

SECTION  III. 

COMPLAINT,    AND    SUBSEQUENT   PROCEEDINGS   TO    APPLICATION    FOR   DECRETAL 
ORDER    OF    PARTITION    OR    JUDGMENT    OF    SALE. 

If  either  of  the  defendants  appear  and  demand  a  copy  of  the 
complaint,  it  must  be  served  as  in  other  actions.  If  a  defend- 
ant on  whom  notice  is  served,  unreasonably  defend  the  action,  he 
will  be  charged  personally  with  costs.4 

Complaint. 

The  rules  of  pleading  regulating  other  actions  are  applicable 
to  a  complaint  in  an  action  for  partition  under  the  Code.5  The 
particular  matters,  however,  required  by  statute  to  be  stated 
in  a  petition  for  partition,  should  be  set  forth.6 


1  2  R.  S.,  §  84.     See  Laws  of  1842,  p.  363. 

3  Allen  v.  Allen,  11  How.,  277.     See  Affidavit  for  Order  of  Publication  in  such 
cases,  Appendix,  No.  21. 

'  Van  Wyck  v.  Hardy,  20  How.,  222. 

4  Code,  §  131.     See  also  9  Paige,  230;  Vol.  I.,  pp.  36,  37. 

6  Jennings  v.  Jennings,  2  Abbott,  14.         •  Ripple  v.  Gilbourn,  8  How.,  458. 
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The  statute  requires  the  bill  or  petition  to  describe  particu- 
larly the  premises  sought  to  be  divided  or  sold.  It  must  set 
forth  the  rights  and  titles  of  all  persons  interested  therein,  so 
far  as  the  same  are  known,  including  the  interest  of  any  tenant 
for  years,  or  for  life,  or  by  the  curtesy,  or  in  dower,  and  the 
persons  entitled  to  the  reversion,  remainder  or  inheritance 
after  the  termination  of  any  particular  estate  therein,  and 
every  person  who  by  any  contingency  contained  in  any  devise, 
grant  or  otherwise,  may  be  or  become  entitled  to  any  beneficial 
interest  in  the  premises.1 

In  case  any  of  such  parties,  or  the  share  or  quantity  of  inte- 
rest of  any  of  the  parties  be  unknown,  or  uncertain,  or  contin- 
gent, or  the  ownership  of  the  inheritance  shall  depend  upon 
an  executory  devise,  or  the  remainder  shall  be  a  contingent 
remainder,  so  that  such  parties  cannot  be  named,  such  fact  or 
facts  must  be  mentioned.2 

Where  creditors  having  specific  liens  upon  undivided  inte- 
rests in  the  premises  are  made  parties,  the  complaint  must  state 
the  nature  of  such  liens  or  incumbrances.3  The  lYth  of  the 
present  rules  requires  that  where  infants  are  interested  it 
should  be  stated  whether  or  not  the  parties  own  any  other 
lands  in  common. 

The  complaint  may  state  generally  that  such  tenant  was 
seized  of  his  part  in  fee,  or  as  the  case  may  be,  without  setting 
forth  how  the  seizin  was  acquired.4  But  if  the  rights  of  the 
defendants  as  between  themselves  depend  upon  the  validity  or 
construction  of  a  will,  it  is  proper  for  the  plaintiff  to  state  the 
fact  of  the  making  of  the  will,  and  the  substance  thereof,  so  far 
as  is  necessary  to  enable  the  court  to  understand  the  rights  of 
the  parties.5 

The  fact  that  the  plaintiff  is  in  possession  is  presumed  from 
the  allegation  that  the  parties  are  seized  as  tenants  in  common, 
and  it  is  unnecessary  to  aver  that  the  plaintiff  is  in  possession. 


1  2  R.  S.,  320,  §  21  (orig.  §  20). 
*  Ibid,  318,  §  5. 

8  2  R.  S.,  318,  amended  by  act  of  1830,  chap.  320,  §  41. 
4  Bradshaw  v.  Oalleghan,  8  John.,  558. 
6  Van  Cortland  v.  Beekman,  6  Paige,  492. 
V.  S.   2 
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If  the  plaintiff  is  not  in  possession,  this  may  be  set  up  in 
defense  by  way  of  answer.1 

In  regard  to  the  allegation  as  to  "  unknown  owners,"  required 
by  statute,  while  the  complaint  must  allege  the  fact  that  there 
are  such,  yet  an  averment  that  there  "  are  certain  unknown 
owners,"  without  setting  forth  their  exact  interest  in  the  pre- 
mises, is  sufficient  to  authorize  the  subsequent  proceedings  as 
to  them.2 

The  complaint  should  correctly  state  the  interests  and  shares 
of  the  respective  parties  so  far  as  known,  and  (unless  there  are 
"  owners  unknown"),  that  there  are  no  other  parties  in  interest 
or  incumbrancers  than  those  mentioned  therein  as  plaintiffs  or 
defendants ;  but  an  omission  in  this  respect  does  not  affect  the 
validity  or  regularity  of  the  judgment.3  Omissions  of  this  char- 
acter should  generally  be  corrected  by  motion  to  make  the  com- 
plaint more  definite  and  certain,  though  perhaps  a  substantial 
defect  in  regard  to  the  statutory  requirements  of  the  complaint 
may  be  objected  to  by  demurrer. 

A  complaint  which  alleged,  in  addition  to  what  is  necessary 
to  obtain  a  partition,  that  one  of  the  defendants  claimed  a  lien 
on  the  premises,  and  prayed  an  account  of  such  lien,  was  held 
not  to  contain  an  improper  joinder  of  causes  of  action.4 

The  future  contingent  interests  of  persons  not  in  esse  are 
barred  by  a  judgment,  though  no  publication  is  made  to  bring 
in  unknown  owners.5  No  allegations,  therefore,  need  be  made 
in  the  complaint  in  regard  to  .the  interests  of  contingent  remain- 
dermen who  may  hereafter  come'  into  being,  they  being  virtually 
represented  by  the  parties  to  the  action  in  whom  the  present 
title  is  vested.6 

By  the  Revised  Statutes,  parties  might  be  brought  in  by 
amendment  as  defendants  who  appeared  in  the  course  of  the 
proceedings  to  be  interested  in  the  premises  by  any  will,  deed 
or  grant  from  any  of  the  original  defendants,  and  who  might 


1  Jenkins  v.  Van  Schaack,  3  Paige,  245. 

2  Hyatt  v.  Pugsley,  23  Barb.,  303. 

a  Noble  v.  Cromwell,  26  Barb.,  475;  6  Abbott,  59. 

'  Bogardus  v.  Parker,  7  How.,  305. 

5  Mead  v.  Mitchell  et  al.,  17  N.  Y.  R.,  210.  '  Ibid. 
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originally  have  been  made  defendants  had  their  interests  then 
existed  or  been  known.  But  this  could  only  be  done  on  forty 
days'  notice  of  the  motion.1  Such  amendments  may  now  be 
made,  no  doubt,  on  the  same  notice  as  in  other  cases  provided 
by  the  Code.2 

The  allegations  in  a  complaint  in  partition  may  be  upon 
information  and  belief;  and  it  may  be  verified  or  not  (according 
to  the  general  form  of  verification  prescribed  by  the  Code),  at 
the  option  of  the  plaintiif. 

Further  proceedings  by  plaintiff  before  application  for  judgment 
on  default. 
The  complaint  having  been  properly  served  on  each  of  the 
defendants  who  have  appeared  in  the  action  and  demanded  a 
copy  thereof,  the  plaintiff  must  wait  twenty  days  (or  forty  if 
service  have  been  by  mail),  after  service  on  all  the  defendants, 
before  proceeding  to  apply  for  judgment. 

Guardian  ad  litem  for  infant  defendants. 

If  there  are  infant  defendants,  a  guardian  ad  litem  must  be 
appointed  for  them  by  the  court  before  application  for  judg- 
ment ;  and  this  is  done  upon  the  motion  of  the  plaintiff,  if  no 
application  is  made  on  behalf  of  the  infant  himself,  within 
twenty  days  after  service  of  the  summons  upon  him.  The 
plaintiff,  however,  must  wait  twenty  days  after  such  service 
before  he  can  apply,3  though  he  need  not  wait  until  the  expira- 
tion of  the  twenty  days  after  service  on  other  defendants  who 
may  not  have  been  already  serVed. 

The  appointment  of  the  guardian  is  made  under  the  authority 
of  the  Revised  Statutes,  which  provide  generally  that  whenever 
there  are  infants  interested  in  the  premises,  the  court,  upon  the, 
application  of  the  complainant,  may  appoint  a  suitable  and  dis- 
interested person  to  be  guardian  for  the  infants,  whether  they 


1  2  R.  S.,  320,  §  21  (orig.  §  20). 

2  See  Jennings  v.  Jennings,  2  Abbott,  15. 

3  Wilkes  v.  Wilkes,  1  Barb.  Ch.  R.,  73.  That  is,  if  the  infant  is  of  the  age  of 
fourteen.  If  under  that  age,  it  seems,  from  the  reading  of  section  116  of  the  Code, 
the  application  (which  must  be  upon  notice,  as  prescribed  in  that  section),  may- 
be made  at  once. 
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reside  in  or  out  of  this  State,1  for  the  special  purpose  of  taking 
charge  of  the  interests  of  the  infants  in  relation  to  the  proceed- 
ings. The  guardian  thus  appointed  represents  the  interests  of 
the  infants  in  the  proceedings,  and  his  acts  will  be  binding  on 
the  infants,  and  as  valid  as  if  done  by  the  infants  after  having 
arrived  at  full  age.2 

As  to  the  mode  of  the  appointment  of  the  guardian,  this  is 
regulated  by  the  Revised  Statutes,  and  is  somewhat  different 
from  that  prescribed  by  the  Code,  except  in  the  case  of  a  non- 
resident infant  defendant  (to  be  presently  noticed),  and  which 
is  now  governed  by  section  116  of  the  Code.  The  provisions  of 
the  statute,  and  not  of  the  Code,  will  (except  in  the  latter  case), 
control,3  unless,  as  it  is  said,  in  regard  to  the  mere  form  of 
applying  and  the  parties  to  apply.4 

The  appointment  is  made  upon  petition  of  the  plaintiff,  which, 
with  a  notice  specifying  the  time  and  place  of  its  presentation, 
is  to  be  served  upon  the  general  or  testamentary  guardian  of 
the  minor  or  minors,  if  there  be  any,  or  if  none,  upon  the  infant 
himself,"  if  fourteen  years  of  age,  or  if  under  that  age,  on  the 
person  with  whom  the  infant  resides.5 

The  petition  must  be  presented  to  the  court,  which  alone  has 
power  to  appoint  a  guardian,  the  general  provision  of  the  Code 
(sec.  115),  allowing  the  appointment  to  be  made  at  chambers 
or  by  a  county  judge,  being  controlled  by  the  statute  in  that 
respect.6  In  the  First  Judicial  District,  special  terms  are  held 
at  chambers,  and  an  order  there  made  is  an  order  of  the  court. 


1  See  infra,  as  to  mode  of  appointing  guardian  for  non-resident  infant  defendant 
under  section  116  of  the  Code,  as  amended  by  act  of  1862. 

8  2  R.  S.,  317,  §§  2,  3. 

s  Lyle  v.  Smith,  13  How.,  105;  2  Duer,  635. 

4  Jennings  v.  Jennings,  2  Abbott,  6. 

6  Code,  §  116;  Jennings  v.  Jennings,  2  Abbott,  6-15.  The  Revised  Statutes 
(2  R.  S.,  317,  §  2),  provide  that  the  petition  and  notice  shall  be  served  at  least 
ten  days.  Whether,  in  such  cases,  the  ordinary  eight  day  notice  of  the  Code 
would  be  now  sufficient  (2  Abbott,  6-15),  may  perhaps  be  doubted.  At  all 
events,  the  statutory  ten  days'  notice  is  the  more  safe  course,  and  should  be 
adopted  for  greater  caution.  See  2  Duer,  635;  13  How.,  105.  See  forms  Petition, 
Notice  and  Order,  &c,  Appendix,  Nos.  10  to  14. 

6  2  R.  S.,  317,  §  2;  Lyle  v.  Smith,  13  How.,  105;  Varian  v.  Stevens,  2  Duer, 
635. 
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In  one  case,  an  order  so  made  and  entitled  as  if  made  by  the 
judge  personally  at  chambers,  was  allowed  to  be  amended  so 
as  to  read  an  order  of  the  court  and  to  be  entitled  at  special 
term.1  So,  by  the  late  amendments  of  the  Code,  a  special  term 
may  now  be  adjourned  to  and  held  at  chambers  by  any  justice 
of  the  court  in  any  district.2 

The  petition  should  specify  the  person  proposed  as  guardian, 
and  his  consent  to  serve  as  such,  and  to  give  the  security 
required,  should  be  written  under  or  endorsed  upon  it.  It 
should  also  appear,  either  from  the  petition  or  an  accompanying 
affidavit,  that  the  person  proposed  (unless  he  be  the  general 
guardian  of  the  infant),  is  one  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party,  and  is  of  sufficient 
ability  to  answer  to  the  infant  for  any  damage  which  may  be 
sustained  by  his  negligence  or  misconduct  in  the  defense  of  the 
action,  according  to  the  provisions  of  the  60th  rule. 

If  no  suitable  person  will  voluntarily  consent  to  become  guar- 
dian and  give  the  required  security,  the  petition  should  ask  the 
appointment  of  the  clerk  of  the  court,  who  may  be  appointed 
guardian  without  giving  security.3 

As  to  a  non-resident  or  absent  infant  defendant,  the  practice 
was,  that  if  he  had  no  general  or  testamentary  guardian,  resi- 
dent within  the  state,  and  was  proceeded  against  by  publica- 
tion, no  notice  of  the  application  to  appoint  a  guardian  was 
required.  But  in  such  case,  no  one  except  the  clerk  could  be 
appointed  without  giving  security.4 

By  the  amendments  of  1862  to  section  116  of  the  Code,  it  is 
now  provided  that  in  partition  or  mortgage  cases,  when  an 
infant  resides  out  of  the  state,  the  plaintiff  may  apply  to  the 
court  in  which  the  action  is  pending,  at  any  special  term 
thereof,  and  will  be  entitled  to  an  order  designating  some  suit- 
able person  to  be  the  guardian  for  the  infant  defendant,  for  the 
purposes  of  the  action,  unless  the  infant  defendant,  or  some  one 
in  his  behalf,  within  a  number  of  days  after  the  service  of  a 


1  Disbrow  v.  Folger,  5  Abbott,  53.  *  Code,  §  24,  amendments  of  1862. 

'  Laws  of  1833,  p.  311.  '  Minor  v.  Betts,  7  Paige,  596. 
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copy  of  the  order,  which  number  of  days  shall  be  in  the  said 
order  specified,  shall  procure  to  be  appointed  a  guardian  for 
the  said  infant.  And  the  court  shall  give  special  directions  in 
the  order,  for  the  manner  of  the  service  thereof,  which  may  be 
upon  the  infant  himself,  or  by  service  upon  any  relation  or 
person  with  whom  the  infant  resides,  and  either  by  mail  or  per- 
sonally upon  the  person  so  served.1 

This  amendment  does  not  specify  the  time  when  the  applica- 
tion is  to  be  made.  It  is  presumed,  however,  it  should  not  be 
made  until  the  expiration  of  the  time  of  publication.  Nor  is  it 
said  whether  the  guardian  so  appointed  shall  give  security. 
According  to  the  former  practice,  no  doubt,  the  clerk  may  be 
appointed  without  security.  Nor  does  the  provision  in  terms 
require  notice  of  the  appointment  of  a  guardian,  if  made  on 
behalf  of  the  infant  defendant,  to  be  served  on  the  plaintiff's 
attorney.  It  is  presumed,  however,  that  this  should  regularly 
be  done,  and  if  no  such  notice  be  received  within  the  time  lim- 
ited by  the  order,  the  guardian,  who  has  been  appointed  on  the 
plaintiff's  application,  may  appear  for  the  infant  and  put  in  his 
answer. 

In  cases  other  than  those  of  non-residents,  upon  proof  of  due 
service  of  the  petition  and  notice,  and  proof  of  the  signature  to 
the  consent  by  the  person  proposed  as  guardian,2  the  court  (on 
being  satisfied  that  he  is  a  suitable  person  within  the  require- 
ments of  the  60th  rule  above  noticed),  will  grant  an  order 
appointing  him  guardian  ad  litem  for  the  purposes  of  the  suit. 
The  order  specifies  the  amount  of  the  security  which  the  guar- 
dian is  required  to  give,  and  is  to  be  filed  and  entered  in  the 
usual  way.3 

Every  guardian  thus  appointed  must,  before  entering  upon 
the  execution  of  his  duties,  execute  a  bond  in  such  penalty  and 
with  such  surety  as  the  court  shall  direct,  to  the  people  of  the 
state,  conditioned  for  the  faithful  discharge  of  his  trust,  and  to 


1  See  forms  Affidavit  for  Order  and  Order  Appointing  Guardian,  Appendix 
Nos.  15,  16. 

2  No  proof  of  the  signature  of  an  attorney  or  officer  of  the  court  is  required 
See  Vol.  I.,  p.  154. 

3  Vol.  I.,  p.  45a. 
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render  a  just  and  true  account  of  his  guardianship  ;  and  such 
bond  must  be  filed  in  the  office  of  the  clerk  before  any  further 
order  shall  be  made.1 

The  bond  should  be  signed  by  the  guardian  himself  as  well 
as  his  sureties,  in  order  to  be  a  full  compliance  with  the  sta- 
tute.2 A  defectively  executed  bond,  however,  may  be  amended 
by  the  court,  by  consent  of  the  obligors.3  And  even  if  the 
guardian  omit  to  execute  any  bond,  the  court  or  a  judge  thereof, 
by  the  act  of  1852,  on  application  of  any  party  to  the  suit  or 
proceeding,  may  at  any  time  before  judgment  or  decree,  in  all 
cases,  or  after  judgment  or  decree  in  cases  of  actual  partition, 
authorize  the  filing  of  a  bond  nunc  pro  tunc  as  of  the  same  date 
with  the  order  appointing  the  guardian.*  The  act  does  not 
apply  to  the  case  of  a  judgment  and  sale,  and  it  was  held  in  one 
case  that  such  defect  was  fatal  and  irremediable.5  But  by  a 
subsequent  decision  in  the  Court  of  Appeals,6  it  was  held  that 
the  court  had  power  to  supply  such  defect  and  authorize  a  bond 
to  be  filed  nunc  pro  tunc,  and  thus  render  the  judgment  valid, 
as  well  after  a  sale  of  the  premises  as  in  cases  of  actual  parti- 
tion. 

Appointment  of  guardian  upon  application  of  infant  defendant. 

At  anytime  within  twenty  days  after  service  of  the  summons, 
application  may  be  made  for  the  appointment  of  guardian  ad 
litem  by  the  infant  himself,  on  his  own  petition,  if  over  the  age 
of  fourteen,  or  of  some  relative  or  friend,,  if  under  that  age,7  and 
the  proceeding  will  be  similar  in  all  respects  to  the  foregoing.8 
The  guardian  is  appointed  in  the  same  way,  and  on  executing 
the  requisite  bond,  and  before  the  expiration  of  the  time  to 
answer,  may  put  in  an  answer  on  behalf  of  the  infant.  It  ha3 
been  held  that  an  order  appointing  a  guardian  ad  litem  for  an 
infant  over  fourteen  years  of  age,  on  his  own  petition,  in  a  par- 

1  2  R.  S.,  317,  §  4.  *  Jennings  v.  Jennings,  2  Abbott,  6. 

3  Lawrence  t>.  Shaw,  14  How.,  94.       4  Laws  of  1852,  p.  411,  §  3. 

6  See  the  able  opinion  of  Hoffman,  J.,  in  Jennings  v.  Jennings,  2  Abbott,  6, 
in  which  he  refused  to  compel  a  purchaser  at  a  sale  under  such  a  judgment  to 
complete  the  sale,  on  the  ground  that  no  valid  title  could  pass. 

6  Croghan  ».  Livingston,  17  N.  Y.  R.,  218;  S.  0.,  25  Barb.,  336. 

'  Code,  §  116,  sub.  2;  Jennings  v.  Jennings,  6  Abbott,  15. 

6  See  form  of  Petition,  Verification,  Consent  of  Guardian,  &c,  Appendix,  No  10. 
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tition  suit,  is  valid,  though  no  service  of  summons  has  been 
made  on  him  j1  and  a  variance  in  the  name  of  the  infant  between 
that  stated  in  the  complaint  and  in  the  petition,  for  the  appoint- 
ment of  guardian,  is  immaterial  and  may  be  disregarded.2  Also, 
that  the  non-verification  of  the  petition  by  the  infant,  though 
not  strictly  formal,  does  not  render  the  appointment  of  guar- 
dian jurisdictionally  defective.  Such  omission,  at  all  events, 
may  be  supplied  by  amendment  even  after  judgment.3 

An  infant  married  woman,  who  is  defendant  in  a  partition 
suit,  may  appear  voluntarily,  and  it  is  not  necessary  that  her 
husband  be  joined  with  her,*  though,  as  above  remarked,  he 
should  always  be  so  joined,  in  order  to  cut  off  his  possible  inte- 
rest in  her  estate  in  case  of  her  death  intestate. 

Answer. 

There  is  no  such  thing  under  the  present,  as  under  the  former 
equity  practice,  as  a  compulsory  answer,  and  therefore  it  can 
never  be  necessary  for  any  defendant  to  put  in  a  general  answer 
merely  admitting  the  complaint,  and  the  several  rights  and 
interests  therein  stated  to  be  true,  and  without  setting  up,  in 
the  language  of  the  Code,  "  new  matter  constituting  a  defense." 
Such  course  has  been  sometimes  pursued,  but  is  conceived  to 
be  improper,  and  the  plaintiff  may,  if  he  choose,  instead  of 
treating  it  as  an  answer  and  putting  the  cause  on  the  calendar, 
move,  at  special  term,  to  strike  it  out  as  an  irrelevant  defense, 
accompanied  with  a  notice  of  application  for  judgment  to  be 
made  at  the  same  time.  Even  in  case  of  an  infant  defendant, 
for  whom  a  guardian  ad  litem  has  been  appointed,  it  seems 
unnecessary,  under  the  present  practice,  for  the  guardian  to 
put  in  the  general  answer  of  the  former  equity  practice,  simply 
submitting  the  rights  of  the  infant  to  the  court,5  where  all  the 
facts  are  correctly  stated  in  the  complaint,  and  no  opposition 
is  intended  to  be  made.  But  where  circumstances  render  a 
special  answer  necessary,  the  guardian  is  bound  to  make  it.6 
Though  the  judgment  would  be  invalid  without  the  appointment 


1  Varian  v.  Stevens,  2  Duer,  635.  !  Ibid. 

3  Van  Wyck  v.  Hardy,  20  How.,  222.        *  Disbrow  v.  Folger,  5  Abbott,  54. 

6  1  Barb.  Ch.  Pr.,  149. 

6  Knickerbocker  v.  De  Forest,  2  Paige,  304. 
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of  a  guardian,  yet  if  he  is  properly  before  the  court,  it  would 
not  be  affected  by  his  omission  to  put  in  the  mere  formal  answer 
of  the  old  practice.1  Still,  it  has  been  the  common  practice  to 
put  in  such  general  answer  by  the  guardian  of  an  infant  defend- 
ant in  a  partition  suit,  and  if  this  course  be  preferred  it  seems 
unobjectionable.  The  cause  should  then  be  placed  upon  the 
calendar  of  a  circuit  court  or  special  term  for  the  trial  of  issues, 
and  if  there  be  no  issue  of  fact  in  the  case  raised  by  answer  of 
some  other  defendant,  may  be  brought  to  hearing  on  the  plead- 
ings,2 and  application  for  relief  demanded  in  the  complaint  as 
against  the  defendants  who  have  not  answered. 

Any  party  appearing  may  plead  either  separately  or  jointly 
with  one  or  more  of  his  co-defendants,  that  the  plaintiffs,  or 
any  of  them,  were  not  in  possession  of  the  premises  in  question 
or  any  part  thereof;  or  that  the  defendants,  or  any  of  them, 
did  not  hold  the  premises  together  with  the  plaintiffs,  at  the 
time  of  the  commencement  of  the  proceedings,  as  alleged  in  the 
petition ;  and  other  and  further  pleadings  may  also  be  had 
between  the  parties  respectively,  according  to  the  practice  of 
the  court  as  in  personal  actions,  until  an  issue  or  issues,  in  law 
or  in  fact,  be  joined  between  the  parties,  or  some  of  them.3 
And  whenever  joint  tenancy  or  tenancy  in  common  of  any 
defendant  shall  be  denied  by  a  co-defendant,  and  it  shall  become 
necessary  to  determine  the  same,  in  order  to  effect  a  complete 
and  final  partition,  so  far  as  the  rights  of  the  parties  are  con- 
cerned, the  court  may  direct  an  issue  to  be  formed  on  the 
record,  and  may  direct  the  jury  to  enquire  into,  try  and  deter- 
mine, as  well  the  tenancy  of  the  defendant  so  denied,  as  the 
other  issues  joined  on  such  pleadings.4 

The  foregoing  statutory  provisions  are  substantially  appli- 
cable to  actions  for  partition  under  the  Code.  And,  generally, 
the  defendant  may  set  up  by  way  of  answer  anything  that  will 
abate  the  proceeding  or  bar  the  plaintiff's  right  to  judgment, 
and  to  the  same  extent  as  in  personal  actions.5 

The  fact  that  the  plaintiff  has  possession  of  the  premises,  as 


1  Althause  v.  Radde,  3  Bosw.,  410.  2  See  Vol.  I.,  pages  467,  468. 

3  2  R.  S.,  320,  §§  16,  17.  4  Ibid,  §  18. 

6  Reed  v.  Child,  4  How.,  125. 
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already  remarked,  is  presumed  from  an  allegation  in  the  com- 
plaint that  the  parties  are  seized  as  tenants  in  common.  If, 
therefore,  the  plaintiff  has  been  ousted,  and  there  is  an  adverse 
holding,  the  defendant  must  allege  it  in  his  answer,  if  he  wish 
to  put  the  question  of  possession  in  issue.1 

Trial  of  issue. 

An  issue  of  fact  or  law  in  a  partition  suit  is  to  be  tried  by 
the  court  in  the  same  manner  as  other  equity  issues,  as  already 
pointed  out  in  the  first  volume  of  this  work.2  Or  the  court  may 
award  an  issue  to  be  tried  by  a  jury,  the  proceedings  upon 
which  have  also  fully  been  considered.3 

In  the  case  of  an  issue  directed  between  co-defendants  on  a 
denial  of  their  joint  tenancy  or  tenancy  in  common,  provided 
by  statute  as  above,  it  is  further  provided  that  such  issues  are 
to  be  tried  and  the  like  proceedings  had  as  in  personal  actions  ; 
and  the  court  may  set  aside  verdicts  and  grant  new  trials 
therein ;  and  it  may,  either  before  or  after  the  trial  of  such 
issue,  permit  the  proceedings  to  be  amended,  so  as  to  represent 
truly  the  rights  claimed  by  any  party.4 

Issue  as  to  one  or  more,  and  default  of  other  defendants. 

Where  there  are  issues  as  to  one  or  more,  and  failure  to 
answer  as  to  the  rest  of  the  defendants,  some  of  whom  may  per- 
haps have  been  served  personally,  and  some  by  publication, 
some  resident  adults  and  some  absentees,  or  infants,  the  pro- 
ceedings must  of  course  vary  from  the  case  of  a  simple  issue  of 
fact  as  to  all  the  defendants,  or  a  mere  failure  to  answer  as  to 
all.  Without  attempting  to  indicate  the  course  of  practice  in 
these  various  cases  (which  of  course  would  be  impracticable, 
each  case  being  governed  by  its  own  circumstances  as  they 
arise),  I  shall  merely  remark  that  where  there  is  an  issue  as  to 
one  or  more  defendants,  there  being  others  who  do  not  answer 
or  appear,  the  trial  of  the  issue  may  be  brought  on  before  the 
court  in  the  usual  manner  and  at  the  same  time,  on  notice  to 


1  Jenkins  v.  Van  Schaack,  3  Paige,  245,  246. 

2  Vol.  I.,  pp.  477,  et  seq.  3  Vol.  I.,  pp.  500-511. 

'  2  R.  S.,  320,  §  20  (orig.  §  19).    As  to  practice  in  setting  aside  verdict  and 
granting  new  trial  generally  in  equity  cases,  see  Vol.  I.,  pp.  506-509. 
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the  defendants  who  appear  but  do  not  answer,  the  proof  requi- 
site in  case  of  a  default  as  to  them  presented  to  the  court,  so 
that  the  decision  of  the  court  upon  the  issues  being  rendered, 
*  if  in  favor  of  the  plaintiff,  one  general  order  may  be  made  deter- 
mining such  issues  and  directing  the  proper  reference  under  the 
rules  and  statute  as  to  all  the  defendants.  If  there  be  issues 
of  fact  as  to  some  of  the  defendants,  to  be  tried  by  a  jury, 
these  must  be  disposed  of  first  before  further  steps  can  be  taken 
against  those  making  default.  On  the  rendition  and  coming  in 
of  the  verdict,  if  favorable  to  the  plaintiff,  a  motion  may  be 
made  (on  notice  to  such  as  have  appeared)  for  the  relief 
demanded  in  the  complaint  against  all  the  defendants,  as  well 
those  embraced  in  the  issue  tried  as  the  other  defendants  who 
make  default.  The  proceedings  will  then  be  precisely  the 
same  as  on  a  simple  application  for  judgment  on  default,  to  be 
now  considered. 

Proceedings  on  application  for  relief  where  no  answer  is  put  in, 
and  where  actual  partition  is  desired. 

If  none  of  the  defendants  put  in  a  demurrer  or  answer,  the 
plaintiff,  at  the  expiration  of  the  proper  time  after  service 
on  all  the  defendants,  will  apply  to  the  court  for  the  relief 
demanded  in  the  complaint;*  that  is,  for  judgment  of  partition. 
This  application  is  made  in  the  mode  already  fully  pointed  out 
in  the  first  volume  of  this  work  as  to  the  time,  place  and  manner 
of  making  the  application.1  There  are,  however,  certain  matters, 
peculiar  to  a  suit  in  partition,  to  be  regarded  in  making  the 
application  for  judgment,  which  may  now  be  briefly  noticed. 

Where  all  the  parties  are  of  age,  and  have.been  personally  served, 
and  default  has  been  made  by  all,  a  judgment  for  partition  is 
usually  considered  a  matter  of  course,  the  plaintiff,  however, 
first  proving  his  title  in  the  premises  as  required  by  statute.2 
This  proof  may  be  made  in  open  court  ;3  or,  if  the  court  think 
proper,  a  reference  will  be  ordered  to  take  proof  of  the  title, 
and  report  upon  the  same,  with  an  abstract  of  the  conveyances 


1  Vol.  I.,  pp.  125,  et  seq. 

2  2  B.  S.,  321,  §  23  (orig.  §  22);  Ripple  v.  Gilbourn,  8  How.,  456;  Jennings 
v.  Jennings,  2  Abbott,  15. 

s  Larkin  v.  Mann,  2  Paige,  27,  28. 
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by  which  it  is  held.  The  former  is  the  more  simple  and  better 
course,  unless  the  title  is  complicated  or  the  evidence  volumi- 
nous. The  proof  of  title  required  to  be  made  is  such  as  would 
enable  the  plaintiff  to  recover  in  ejectment,1  and  it  should  be 
traced  back  to  a  common  source.2  In  this  class  of  cases — that 
is,  where  all  the  parties  are  adult  and  resident  defendants,  per- 
sonally served — the  court  does  not  examine  the  proceedings  to 
ascertain  whether  all  the  proper  parties  are  before  it.  It  is 
the  duty  of  the  defendants  served  with  process  to  appear  and 
make  the  objection,  if  the  parties  necessary  to  make  the  decree 
final  and  effectual  are  not  before  the  court.3  On  the  application 
for  judgment  in  such  cases,  however,  in  addition  to  the  usual 
proof  of  personal  service  upon  all  the  defendants,  and  that  no 
answer  or  demurrer  has  been  received,  the  plaintiff  should  pro- 
duce an  affidavit  showing  that  none  of  the  parties  are  infants, 
or  absent  or  unknown  owners.4 

Where  there  are  infants,  or  absent  or  unknown  owners,  a  refer- 
ence is  necessary.  This  is  directed  by  the  78th  rule,  which 
provides  that :  "  Where  the  rights  and  interests  of  the  several 
parties  as  stated  in  the  complaint,  are  not  denied  or  contro- 
verted, if  any  of  the  defendants  are  infants  or  absentees,  or 
unknown,  the  plaintiff,  on  an  affidavit  of  the  fact  and  notice  to 
such  of  the  parties  as  have  appeared,  may  apply  at  a  special 
term  for  an  order  of  reference  to  take  proof  of  the  plaintiff's 
title  and  interest  in  the  premises  and  of  the  several  matters  set 
forth  in  the  bill  or  petition ;  and  to  ascertain  and  report  the 
rights  and  interests  of  the  several  parties  in  the  premises,  and 
an  abstract  of  the  conveyances  by  which  the  same  are  held." 

This  rule  is  the  mode  which  the  court  adopts  to  give  effect 
to  the  23d  section  of  the  statute  of  partition  (2  E.  S.,  321,) 
which  makes  it  the  duty  of  the  court  to  ascertain  and  declare 
the  rights,  titles  and  interests  of  the  parties,  and  give  judgment 
that  partition  be  made  between  such  of  them  as  shall  have  any 
right  therein,  according  to  such  rights. 

And  in  these  cases,   that  is,  where  parties   are  proceeded 


1  Larkih  v.  Mann,  2  Paige,  27,  28.  *  Hamilton  v.  Morris,  7  Paige,  39. 

3  Braker  v.  Devereaux,  8  Paige,  513. 

4  See  form  of  Affidavit,  Appendix,  No.  32. 
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against  as  unknown  owners  of  undivided  portions,  or  absentees, 
or  the  rights  of  infants  are  involved,  the  court  considers  it  its 
duty  to  look  into  the  proceedings  and  see  that  all  proper  persons 
are  made  parties,  so  that  the  judgment  will  be  effectual  to  bind 
their  rights  as  between  such  persons  and  the  absent  or  unknown 
owners,  or  the  infant  defendants.1' 

The  order  of  reference  (which  is  to  be  entered  in  the  usual 
way),  must  direct  the  referee  to  take  proof  of  the  title  of 
the  plaintiff  in  the  premises,  and  of  the  several  matters 
set  forth  in  the  complaint ;  and  to  ascertain  and  report  particu- 
larly what  share  or  part  of  the  premises  belongs  to  each  of  the 
parties  to  the  suit,  so  far  as  the  same  can  be  ascertained,  and 
the  nature  and  extent  of  their  respective  estates  or  interests 
therein ;  and  that  he  also  report  such  proof,  and  an  abstract  of 
the  conveyances  by  which  the  title  to  the  premises  is  held.2 

Proceedings  before  referee. 

The  proceedings  upon  the  reference  are  governed  by  the  ordi- 
nary rules  applicable  to  references  in  other  equity  cases.3  The 
referee  should  require  the  plaintiff  to  produce  abstracts,  and 
trace  back  his  title  as  a  tenant  in  common  in  the  premises,  to 
the  common  source  of  title  of  all  the  tenants  in  common  therein.4 

Report  of  referee. 

The  report  of  the  referee  should,  as  far  as  practicable,  give 
an  abstract  of  the  conveyances  of  the  several  undivided  shares 
or  interests  of  the  parties  in  the  premises,  from  the  time  the 
several  shares  were  united  in  the  common  source.  The  abstract 
is  usually  annexed  to  the  report,  and  must  be  filed  with  it,  as 
well  as  the  proof  taken  (except  such  as  is  documentary),  in 
accordance  with  the  order.5  The  report  may  be  excepted  to 
and  reviewed,  as  in  other  cases.8 


1  Braker  v.  Devereaux,  8  Paige,  513.    See  form  of  Affidavit,  Appendix,  No.  33. 
'  Larkin  v.  Mann,  2  Paige,  29;  2  Barb.  Ch.  Pr.,  296.    See  form  of  Order, 
Appendix,  No.  36. 

3  See  Vol.  I.,  pp.  522,  et  seq. 

4  Hamilton  v.  Morris,  7  Paige,  39. 

6  See  form  of  Report,  Appendix,  No.  38,  and  form  of  Exceptions,  Appendix, 
No.  48. 
0  See  this  subject  considered,  Vol.  I.,  pp.  565,  et  seq. 
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Where  two  or  more  shares  may  be  set  off  in  common. 

It  is  provided  by  the  4th  section  of  the  act  of  1841,  relative 
to  partition,1  that,  if  it  shall  appear  to  the  court  that  two  or 
more  persons,  interested  in  the  premises,  are  desirous  of  enjoying 
their  several  shares  or  interests  in  common  with  each  other, 
the  court  may  direct  a  partition  to  be  made  in  such  manner  as 
to  set  off  to  such  of  the  parties  as  shall  desire  it,  their  shares 
respectively  of  such  premises,  and  shall  permit  the  respective 
shares  or  interests  of  those  who  shall  desire  it,  to  remain 
without  partition  or  allotment,  to  be  enjoyed  by  them  in 
common. 

Under  this  statute  it  has  been  held  that,  where  there  is  no 
issue  to  prevent  it,  the  court,  before  final  judgment  in  partition, 
will  order  a  reference  to  ascertain  and  report  whether  the 
shares  of  any  of  the  parties  can  be  set  off  to  them  in  common.2 

If  the  parties  so  desiring  to  hold  their  shares  in  common  are 
joint  plaintiffs,  the  application  for  such  order  may  be  made  at 
the  same  time  with  the  application  for  the  order  for  reference, 
and  a  single  order  may  embrace  both  subjects.  So,  too,  I  see 
no  objection  to  any  of  the  other  parties  to  the  action  appearing 
upon  the  plaintiff's  application  for  the  order  of  reference  as  to 
title,  &c,  and  asking  the  court  to  allow  such  a  clause  to  be 
incorporated  in  the  order.3 

Hearing  on  referee's  report,  fyc. 

The  report  of  the  referee  having  been  filed  with  the  clerk, 
and  notice  thereof  given  to  the  parties  who  have  appeared,4  the 
cause  is  brought  on  to  hearing  as  in  other  cases.5  The  decision 
upon  such  hearing  is  founded  upon  the  proofs  taken  before  the 
referee,  together  with  the  confession  of  the  parties,  if  they  have 
appeared  and  any  such  have  been  made,6  or  the  verdict  of  the 


1  Laws  of  1847,  p.  556.  *  Northup  v.  Anderson,  8  How.,  351. 

s  See  form  of  Affidavit,  Appendix,  No.  34;  Order  of  Reference,  Appendix,  No.  37. 

4  Rule  32.     See  form  of  Notice,  Appendix,  No.  39. 

6  Vol.  I.,  pp.  573,  et  seq. 

"  If  the  defendants  have  signed  a  consent  that  partition  he  made  as  therein 
described,  and  acknowledging  the  correctness  of  the  plaintiff's  allegations,  the 
judgment  is  founded  upon  such  stipulation  and  is  limited  by  it,  and  the  court  has 
no  authority  to  go  beyond  it.     21  Barb.,  9. 
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jury,  in  case  any  issue  of  fact  shall  have  been  so  tried  ;  and 
from  these  the  court  is  to  ascertain  and  declare  the  rights, 
titles  and  interests  of  the  parties  to  the  proceedings,  so  far  as 
the  same  shall  have  appeared,  and  to  determine  the  rights  of 
such  parties  in  the  premises,  and  decree  that  partition  be  made 
between  such  of  them  as  shall  have  any  right  therein,  according 
to  such  rights.1  The  order  and  determination  of  the  court 
upon  such  hearing,  and  the  further  proceedings  under  it,  will 
be  considered  in  the  next  section. 

Proceedings  for  sale  of  premises  by  referee? 

The  proceedings  in  a  partition  ~suit  where  the  premises  are 
so  circumstanced  that  they  cannot  be  divided,  and  a  sale  is 
necessary,  are  precisely  the  same  as  those  in  a  case  where  actual 
partition  is  sought  (as  already  detailed),  down  to  the  applica- 
tion for  the  order  of  reference  as  to  title,  &c,  under  the  78th 
rule.3  The  plaintiff  must  apply  in  precisely  the  same  way,  for  the 
same  order  of  reference.  But  in  addition  to  this,  he  must  state 
in  his  affidavit  for  the  application,  that  the  premises  are  so  cir- 
cumstanced that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners,  due  regard  being  had  to  the 
power  of  the  court  to  decree  compensation  to  be  made  for 
equality  of  partition,  and  to  the  ability  of  the  respective  parties 
to  pay  a  reasonable  compensation  to  produce  such  equality ; 
or,  that  some  lot  or  separate  parcel  of  the  premises,  which  will 
exceed  in  value  the  share  to  which  either  of  the  tenants  in 
common  may  be  entitled,  is  so  circumstanced.4  This  affidavit 
is  to  be  filed  with  the  other  papers  used  upon  the  application 
for  the  order  of  reference,  and  the  plaintiff  is  then  entitled  of 


1  2  B.  S.,  321,  §  24  (orig.  §  23). 

s  The  proceedings  for  a  sale  by  commissioners  on  their  report  that  a  partition 
cannot  be  made,  will  be  considered  at  the  close  of  the  next  section. 

3  These  proceedings  are  founded  upon  the  Revised  Statutes  (2  R.  S.,  330,  §  85, 
orig.  §  81),  which  authorize  the  court  to  order  a  sale,  instead  of  appointing  com- 
missioners to  make  partition,  in  the  first  instance,  if  it  shall  appear  by  the  report 
of  a  Master,  or  otherwise,  that  the  premises,  or  any  part  of  them,  are  so  circum- 
stanced that  a  partition  cannot  be  made  without  great  prejudice  to  the  owners. 
The  same  power  was  supposed  to  be  vested  in  the  court  before  the  Eevised  Statutes. 
Thompson*  v.  Hardman,  6  John.  Ch.  E.,  436. 

4  Sup.  Court  Rule  79.    See  form  of  Affidavit,  Appendix,  No.  42. 
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course  to  have  a  further  provision  inserted  in  the  order,1  direct- 
ing the  referee  to  enquire  if  the  premises  are  so  circumstanced 
that  an  actual  partition  cannot  be  made,  and  to  enquire  into 
and  report  upon  the  various  other  matters  required  by  the  79th 
rule.2 

The  provision  for  the  examination  as  to  liens  and  incumbrances, 
as  required  by  the  rule,  is  in  pursuance  of  a  section  of  the 
statute3  which  makes  it  the  duty  of  the  court  to  direct  the 


1  See  Order  of  Reference,  Appendix,  No.  43. 

2  The  entire  rule  is  as  follows:  "  Where  the  whole  premises  of  which  partition 
is  sought  are  so  circumstanced  that  a  partition  thereof  cannot  he  made  without 
great  prejudice  to  the  owners,  due  regard  being  had  to  the  power  of  the  court  to 
decree  compensation  to  be  made  for  equality  of  partition,  and  to  the  ability  of  the 
respective  parties  to  pay  a  reasonable  compensation  to  produce  such  equality,  or 
where  any  lot,  or  separate  parcel  of  the  premises,  which  will  exceed  in  value  the 
share  to  which  either  of  the  tenants  in  common  may  be  entitled,  is  so  circum- 
stanced, the  plaintiff,  upon  stating  the  fact  in  the  affidavit  which  is  to  be  filed  for 
the  purpose  of  obtaining  an  order  of  reference  under  the  next  preceding  rule,  may 
have  a  further  provision  inserted  in  such  order  of  reference,  directing  the  officer  or 
person  to  whom  it  is  referred,  to  inquire  and  report  whether  the  whole  premises, 
or  any  lot  or  separate  parcel  thereof,  are  so  circumstanced  that  an  actual  partition 
cannot  be  made;  and  that  if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole 
premises  or  of  any  lot  or  separate  parcel  thereof  will  be  necessary,  that  he  specify 
the  same  in  his  report,  together  with  the  reasons  which  render  a  sale  necessary; 
and,  in  such  a  case,  that  he  also  ascertain  and  report  whether  any  creditor  not  a 
party  to  the  suit,  has  a  specific  lien,  by  mortgage,  devise  or  otherwise,  upon  the 
undivided  share  or  interest  of  any  of  the  parties,  in  that  portion  of  the  premises 
which  it  is  necessary  to  sell;  and  if  he  finds  that  there  is  no  such  specific  lien  in 
favor  of  any  person  not  a  party  to  the  suit,  that  he  further  inquire  and  report 
whether  the  undivided  share  or  interest  of  any  of  the  parties  in  the  premises  is 
subject  to  a  general  lien  or  incumbrance,  by  judgment  or  decree;  and  that  he 
ascertain  and  report  the  amount  due  to  any  party  to  the  suit  who  has  either  a 
general  or  specific  hen  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the 
amount  due  to  any  creditor,  not  a  party,  who  has  a  general  lien  on  any  undivided 
share  or  interest  therein,  by  judgment  or  decree,  and  who  shall  appear  and  estab- 
lish his  claim  on  such  reference.  He  shall  also,  if  requested  by  the  parties  who 
appear  before  him  on  such  reference,  ascertain  and  report  the  amount  due  to  any 
creditor  not  a  party  to  the  suit,  which  is  either  a  specific  or  general  lien  or  incum- 
brance upon  all  the  shares  or  interests  of  the  parties  in  the  premises  to  be  sold, 
and  which  would  remain  as  an  incumbrance  thereon  in  the  hands  of  the  purchaser; 
to  the  end  that  such  directions  may  be  given  in  relation  to  the  same,  in  the  decree 
for  the  sale  of  the  premises,  as  shall  be  most  beneficial  to  all  the  parties  interested 
in  the  proceeds  thereof  on  such  sale." 

3  2  R.  S.,  324,  §  43  (orig.  §  42,  as  amended  by  act  of  1830,  chap.  320). 
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clerk  (referee)  to  ascertain  and  report  whether  the  shares  or 
interests  in  the  premises  of  the  parties  in  the  suit,  or  any  of 
them,  are  subject  to  any  general  lien  or  incumbrance  by  judg- 
ment or  decree. 

The  object  of  the  statute  in  this  respect  is  to  cut  off  these 
general  liens  and  incumbrances,  and  thus  give  the  purchaser  a 
perfect  title,  the  effect  of  a  sale  in  partition  being  to  divest  the 
holders  of  such  liens  of  all  claims  upon  the  estate.1  Hence  it 
was  considered  by  the  Chancellor,  in  Wilde  v.  Jenkins,2  that 
such  a  reference  was  necessary,  and  could  not  be  dispensed 
with  in  any  case.  This,  however,  was  construed  in  the  Supreme 
Court  to  mean^  merely  that  such  a  reference  was  an  indispens- 
able rule  of  practice  in  Chancery,  but  that  its  omission,  when 
neither  party  moved  for  the  reference,  as  well  as  the  omission 
to  advertise  for  liens,  did  not  affect  the  validity  of  the  judg- 
ment and  sale.3  The  same  view  was  taken  in  the  case  of  Hall 
v.  Partridge,4  by  Justice  Mitchell,  who  remarks  respecting  the 
advertisement  for  liens  (and  of  course  the  remarks  are  equally 
applicable  to  the  order  of  reference  in  regard  to  them),  as 
follows  :  "  The  reference  and  the  advertisement  were  only 
intended  as  a  means  of  cutting  off  certain  general  liens.  If 
there  were  none  such,  there  was  no  use  of  the  advertisement ; 
and  if  the  parties  to  the  suit  knew  there  were  none,  there  was 
no  reason  why  they  should  be  subjected  to  the  expense  and 
delay  of  a  reference  and  advertisement,  which  must  end  in 
nothing.  If  the  advertisement  was  omitted,  and  there  were 
such  liens  in  fact,  the  purchaser,  on  examining  the  title,  would 
discover  them,  and  decline  to  take  the  title  until  the  liens  Were 
discharged,  and  so  no  one  would  be  injured.  It  would  be  a 
dangerous  and  extraordinary  decision  to  hold  that  the  decree 
of  sale  was  a  nullity  when  there  was  no  advertisement,  when  it 
should  appear  that  no  one  could  possibly  be  injured  by  the 
omission,  and  that,  in  fact,  there  were  no  such  creditors  by  judg- 
ment or  decree.     The  rule  adopted  by  the  Supreme  Court  is 


1  Wilde  v.  Jenkins,  4  Paige,  481.  s  Ibid. 

s  Gardner  v.  Luke,  12  Wend.,  269. 

4 10  How.,  188.    See  also  Noble  v.  Cromwell,  26  Barb.,  475;  Alvord  v.  Beach, 
5  Abbott,  453. 
v.  s.  3 
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the  sound  and  conservative  one,  and  probably  would  have  been 
adopted  by  the  Chancellor,  if  the  question  had  been  presented 
as  one  of  title.  As,  however,  judgments  and  decrees  do  not 
cease  to  be  a  lien  as  against  heirs-at-law  at  the  end  of  ten 
years,  the  parties  to  a  suit,  who  choose  to  omit  this  ordinary 
advertisement,  should  produce,  at  their  own  cost,  regular 
searches  for  all  judgments  and  decrees  for  at  least  twenty 
years.     That  must  be  done  in  this  case." 

Still,  it  is  proper  to  remark  that,  though  the  omission  of  this 
part  of  the  order  of  reference  and  the  advertisement  as  to  liens 
will  not  affect  the  validity  of  the  proceedings,  yet,  as  a  question 
of  regularity  and  practice,  the  rule  is  absolute,  and  requires 
this  further  reference  in  every  case  where  there  is  a  reference 
as  to  the  necessity  of  a  sale.  The  court,  therefore,  would,  no 
doubt,  refuse  to  render  a  judgment  for  sale,  until  the  rule  shall 
be  fully  complied  with ;  and,  consequently,  it  is  better  in  the 
first  instance  to  proceed  strictly  in  the  manner  indicated  by 
the  rule. 

But  a  reference  as  to  the  necessity  of  a  sale  is  not  absolutely 
indispensable,  either  by  the  provisions  of  the  statute  *  or  the 
rule.  If  it  appear,  either  on  the  pleadings  or  by  proof,  that 
the  premises  are  incapable  of  actual  partition,  the  court  may 
adjudge  a  sale  without  a  reference  f  and,  in  such  case,  the 
parties,  if  they  choose,  may  also  omit  the  reference  as  to  liens; 
in  which  case,  if  there  be  liens,  the  purchaser  on  discovering 
them,  may  refuse  to  take  the  title.3 

If  the  suit  has  abated  by  the  death  of  some  of  the  parties, 
and  their  interests  have  vested  in  other  persons  who  are  not 
parties  to  the  suit,  but  who  are  subsequently  brought  into  the 
court  as  parties,  there  must  be  a  new  reference  as  to  the  rights 
of  the  new  parties  and  the  liens  upon  their  interests  in  the 
premises,  before  a  judgment  for  sale  can  be  made.4 

Proceedings  before  referee. 

The  proceedings  before  the  referee  in  regard  to  the  proof  of 
title,  under  that  part  of  the  order  which  is  based  upon  the 


1  2  R.  S.,  330,  §  85  (orig.  §  81),  2  Hannan  v.  Osborne,  4  Paige,  336. 

J  Hall  v.  Partridge,  supra.  *  Reynolds  v.  Reynolds,  5  Paige,  161 
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"7 8th  rule,  have  been  already  considered.  The  referee  may  at 
the  same  time  proceed  to  take  evidence  of,  and  inquire  into, 
the  necessity  of  a  sale.  In  doing  so,  the  true  question  to  be 
decided  by  him,  under  the  statute,  is,  whether  the  whole 
property,  taken  together,  will  be  greatly  injured  or  diminished 
in  value  if  separated  into  several  parts,  in  the  hands  of  several 
different  persons  according  to  their  several  rights  or  interests 
in  the  whole  ?  In  other  words,  whether  the  aggregate  value  of 
the  several  parcels  into  which  the  whole  premises  must  be 
divided  will,  when  distributed  among  the  different  parties  in 
severalty,  be  materially  less  than  the  value  of  the  same  pro- 
perty if  owned  by  one  person  ?  1 

In  judging  whether  a  sale  is  required,  the  referee  is  not  to 
be  governed  by  the  consideration  that  it  would  be  for  the 
benefit  of  an  infant  to  have  his  share  of  the  estate  converted 
into  money,  instead  of  remaining  in  land,  producing  a  less 
income.  If  it  is  for  his  interest  to  sell  his  share  for  the  pur- 
pose of  a  better  investment,  it  can  be  done  afterwards  under 
the  general  law  relative  to  the  sale  of  infant's  estate,  and  when 
he  will  not  run  the  risk  of  having  his  interest  sacrificed  for 
want  of  funds  to  compete  with  adult  tenants  in  common.2 

And  the  referee,  in  considering  whether  premises  are  so 
circumstanced  that  they  cannot  be  partitioned  "without  great 
prejudice  to  the  owners,"  must  understand  that  this  refers  to 
comparative  prejudice  to  owners,  between  an  actual  partition 
and  a  sale  of  the  property.3 

If  the  referee  comes  to  the  conclusion  that  the  premises  are 
susceptible  of  actual  partition,  of  course  he  need  proceed  no 
farther,  but  will  report  that  fact  to  the  court,  which  will  there- 
upon make  a  decretal  order  for  partition  and  appoint  commis- 
sioners. If,,  however,  he  find  that  a  sale  is  necessary,  he  will 
then  proceed  to. execute  the  further  provisions  of  the  order  by 
advertising  for  liens,  fyc. 

To  carry  this  into  effect,  he  is  requiredby  statute  to  cause  a 
notice*  to  be  published,  once  in  each  week,  for  six  weeks  succes- 


*  Olason  v.  Clason,  9  Paige,  541.  *  Ibid. 

8  Smith  v.  Smith,  10  Paige,  470;  Van  Arsdale  v.  Drake,  2  Barb.  S.  C.  K.,  599. 

*  See  form  of  Notice,  Appendix,  No.  45. 
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sively,  in  the  State  paper :  and  also  in  a  newspaper  printed  in 
every  county  in  which  any  of  the  lands  in  question  are  situated, 
requiring  all  persons  having  any  general  lien  or  incumbrance 
on  any  undivided  interest  or  share  therein,  by  judgment  or 
decree,  to  produce  to  him,  on  or  before  a  day  to  be  named  in 
the  notice,  proof  of  all  such  liens  or  incumbrances  ;  together 
with  satisfactory  evidence  of  the  amount  due  thereon.1 

It  is  the  duty  of  the  referee,  not  only  to  inquire  as  to  liens 
upon  the  share  of  each  party  in  the  action,  but  he  should  also 
cause  searches  of  the  records  to  be  made  in  the  same  maner  as 
if  he  were  examining  a  title.  These  are  generally  furnished  by 
the  attorney  who  conducts  the  action  of  partition.  He  may  (as 
we  have  before  suggested)  require  an  abstract  of  the  title  to 
be  laid  before  him.  And  he  should  also  be  furnished  with  an 
affidavit  as  to  deaths,  descents,  intestacy,  &c,  made  by  some 
person  acquainted  with  the  facts,  to  enable  him  to  ascertain  in 
whom  any  part  of  the  estate  is  or  has  been  vested.  And  he 
should  summon  before  him  such  persons  as  he  ascertains  to  be 
creditors,  and  get  a  statement  from  them.2 

If  the  interest  of  one  of  the  parties  defendant  has  been  sold 
under  a  judgment  at  law  against  him,  since  the  commencement 
of  the  action  and  filing  notice  of  pendency  of  suit,  the  purchaser 
.must  come  in  before  the  referee  and  prove  his  claim,  as  his 
interest  in  the  premises  will  be  divested  by  a  sale  under  the 
judgment.3 

Under  the  order  to  report  upon  specific  or  general  liens,  the 
referee  is  empowered  to  call  the  owner  of  an  incumbrance 
before  him,  if  a  party  to  the  action ;  and  thus,  in  the  presence 
of  the  debtor  and  creditor  to  settle  the  amount  due.  If  there 
is  no  contest  respecting  it,  but  a  mere  computation  to  be  made, 
the  decree  may  declare  and  adjudge  it  as  a  liquidated  amount. 
And  yet  it  does  not  seem  consistent  with  the  statute  to  direct 
payment  of  the  amount  where  the  lien  is  upon  a  share  only  in 
the  premises.  But  if  there  is  a  dispute  and  litigation  as  to  the 
validity  of  the  incumbrance   or  its  amount,  the  referee  may 


1  2  R.  S.,  324,  §  43,  as  amended  Laws  1830,  chap.  320. 
*  2  Hoff.  Ch.  Pr.,  184,  185;  Edw.  on  Referees,  457. 
8  Spring  v.  Sandford,  7  Paige,  550. 
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report  the  fact  of  its  existence,  the  apparent  amount  due  upon 
it  and  of  its  being  contested,  and  refuse  to  proceed  in  the  liti- 
gation. The  other  parties  are  not  to  be  tied  up  as  to  their 
shares  by  such  a  litigation  and  dispute.  At  any  rate,  the  court, 
under  the  equity  of  the  49th  section  of  the  statute  touching 
partition,  would  sanction  such  a  course  upon  a  special  applica- 
tion for  directions  to  the  referee.  Then  the  property  being 
sold,  and  the  portion  of  the  party  whose  share  is  incumbered 
being  paid  in,  the  settlement  of  the  amount  can  be  made  under 
the  provisions  of  the  act.1 

Report  of  referee. 

The  report  of  the  referee  is  made  and  filed  with  the  county 
clerk  as  in  other  cases,  and  notice  thereof  given  to  the  parties 
who  have  appeared.2 

If  a  sale  be  necessary,  the  referee  must  not  only  state  the 
fact,  but  give  his  reasons  for  the  same,  pursuant  to  the  require- 
ments of  the  order  and  rule  ;  and  these  reasons  must  appear  to 
the  court  sufficient,  otherwise  a  sale  will  not  be  ordered.  In  a 
case  where  the  master  reported  that  a  sale  was  necessary,  the 
court,  on  an  exception  to  the  report,  held  upon  the  facts  stated 
in  it,  that  an  actual  partition  could  be  made  ;  and  on  a  petition, 
subsequently  presented  for  that  purpose,  the  cause  was  again 
brought  before  the  court,  on  motion  day,  and  commissioners 
appointed.3  So,  without  filing  any  exception  to  the  report,  by 
the  former  rules  of  the  Court  of  Chancery,  any  party  interested 
(except  a  party  having  a  mere  lien  upon  an  undivided  interest 
in  the  premises)  might,  on  the  hearing,  object  that  the  reasons 
stated  in  the  report  were  not  sufficient  to  show  that  a  sale  was 
necessary;  and  if  the  objection  appeared  to  the  court  to  be 
well  taken,  commissioners  would  be  appointed  to  make  parti- 
tion notwithstanding  the  report.4  The  same  practice  is,  no 
doubt,  still  proper.5  An  abstract  of  the  title  must  be  set  forth, 
either  in  the  body  of  the  report,  or  annexed  to  it,  with  the 


1  2  Hoff.  Ch.  Pr.,  196,  quoted  Edw.  on  Referees,  455. 

*  See  form  of  Referee's  Report,  Appendix,  No.  46. 

s  Clason  v.  Clason,  6  Paige,  541.    . 

4  2  Barb.  Ch.  Pr.,  citing  Chancery  Rule  179. 

6  See  Edw.  on  Referees.  462. 
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testimony  taken.1  The  report  must  specify  the  names  of  the 
creditors,  the  nature  of  the  incumbrances,  the  dates  thereof 
and  the  several  amounts  appearing  to  be  due  thereon.2 

Exceptions  to  report. 

The  report  having  been  filed  under  the  provisions  of  the  32d 
rule,  and  notice  thereof  given,  may  be  excepted  to  by  any  of 
the  parties  within  eight  days  after  such  notice,  and  the  excep- 
tions brought  to  argument  in  the  same  manner  as  in  other 
cases.3  Claimants,  also,  who  appear  before  the  referee  to 
establish  their  liens  by  judgment  or  decree  upon  the  shares  of 
any  of  the  parties,  may  except  to  the  report  of  the  referee 
disallowing  their  claim  ;  and  must  so  except,  in  due  season,  in 
order  to  preserve  their  lien  upon  the  purchase  money,  which, 
by  statute,  becomes  a  substitute  for  the  land.4  But  a  purchaser 
cannot  except  to  the  referee's  decision  upon  such  a  lien. 

Hearing. 

The  report  having  been  made  and  filed,  the  cause  is  brought 
on  for  hearing,  at  special  term,  on  notice  to  the  parties  who 
have  appeared,  in  the  manner  pointed  out  in  the  first  volume.5 
The  judgment  thereon  and  consequent  proceedings  for  sale  will 
be  considered  in  a  subsequent  section  of  this  chapter. 


SECTION  IV. 

DECRETAL  ORDER  FOR  ACTUAL  PARTITION  AND  SUBSEQUENT  PROCEEDINGS. 

The  cause  having  been  brought  on  for  hearing  in  the  manner 
noticed  in  the  last  section,  the  court  proceeds  to  determine 
and  declare  the  rights,  titles,  and  interests  of  the  parties,  and 
give  judgment  that  partition  be  made  between  such  of  them  as 
shall  have  any  right  therein  according  to  such  rights.6  The 
judgment  so  rendered    is  not  a  final  judgment,  but  properly 


1  2  Barb.  Ch.  Pr.,  308;  Rule  78. 

a  2  R.  S.,  324,  §  44.    See  forms  Notices,  &c,  Appendix,  No.  46. 

3  See  practice  on  this  subject,  Vol.  I.,  pp.  565-570. 

4  Dunham  v.  Minard,  4  Paige,  442. 

6  Vol.  I.,  pp.  573,  et  seq.    See  forms,  Appendix,  Nos.  47-50. 
6  2  R.  S.,  321,  §  23. 
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an  interlocutory,  or  decretal  order  ;x  the  final  judgment  for 
partition  being  rendered  on  the  coming  in  of  the  report  of  the 
commissioners  making  the  partition. 

What  the  court  may  adjudge  as  to  actual  partition. 

It  is  provided  by  statute  that  if  the  parts  or  interests  of  any 
parties  who  have  not  pleaded  in  the  cause,  whether  known  or 
unknown  in  the  premises,  shall  not  have  appeared  by  the  evi- 
dence in  the  cause,  then  the  said  court  shall  give  judgment 
that  partition  be  made  so  far  as  the  rights  or  interests  of  the 
parties  who  are  known,  and  who  have  appeared  in  the  cause, 
have  been  ascertained ;  and  the  residue  of  the  premises  shall 
remain  for  the  parties  whose  interests  have  not  been  ascer- 
tained, subject  to  division  between  them  at  any  future  time.2 
And  the  parts  or  shares  which  shall  thus  remain  undivided, 
must  be  designated  in  the  decree.3 

The  court,  where  the  interests  of  the  parties  require  it, 
may  adjudge  that  part  of  the  lands  held  in  common  may  be 
divided,  and  part  of  them  sold  ;4  that  is,  where  a  portion  of 
the  premises  may,  without  prejudice  to  the  interests  of  any  of 
the  parties,  be  allotted  to  one  or  more  of  the  parties,  but  the 
shares  of  the  other  parties  cannot  be  divided  among  them  with- 
out prejudice  to  their  interests,  the  court  may  allot  to  the 
former  party  or  parties  his  or  their  share  or  shares  (in  common 
if  they  desire  it 5),  and  direct  a  sale  of  the  residue  which  can- 
not be  divided.6  The  statute  further  provides,  that  where  it 
appears  to  the  court  that  partition  cannot  be  made  equal 
between  the  parties,  without  prejudice  to  the  rights  and  inte- 
rests of  some  of  them,  the  decree  may  direct  a  compensation 
to  be  made  by  one  party  to  the  other,  for  equality  of  partition, 
according  to  the  equity  of  the  case.7 

Besides  the  foregoing  statutory  provisions,  the  act  relative 


1  See  distinction  between  interlocutory  orders  and  final  judgments,  Vol.  I.,  pp. 
512-519.  See  also  2  Selden,  465.  And  see  also  form  of  Decretal  Order,  Appen- 
dix, No.  73. 

2  2  R.  S.,  321,  §  25  (orig.  §  24). 

3  2  R.  S.,  321,  §  26  (orig.  §  25). 

1  2  R.  S.,  323,  §  37.  5  Laws  of  1847,  p.  556,  §  4. 

*  Haywood  v.  Judson,  4  Barb.,  228.  '  2  R.  S.,  330,  §  87  (orig.  §  83). 
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to  partitions,  passed  in  184*7, *  vests  authority  in  the  court  to 
act  in  certain  cases  not  previously  provided  for. 

Thus,  the  1st  section  of  that  act  provides  that  the  court  may 
adjudge  an  actual  partition  or  sale  whenever  and  as  often  as 
the  court  shall  have  ascertained  and  declared  so  many  facts 
concerning  the  rights,  titles  and  interests  of  all  or  any  of  the 
parties  to  such  suit,  that  a  fair  and  just  partition  or  distribu- 
tion of  the  proceeds  can  be  made  by  assigning  to  any  party 
or  parties,  in  severalty,  and  to  any  set  or  sets  of  parties  in 
common,  according  to  the  provisions  of  this  or  the  next  section 
(section  2  of  the  same  act),  the  shares  in  the  premises  belonging 
to  such  parties  and  sets  of  parties  respectively,  or  of  the  pro- 
ceeds of  the  sales  of  the  said  shares  of  such  parties  and  sets  of 
parties  respectively.  And  in  such  cases  of  partition  or  sale,  it 
is  further  provided,  that  the  court  may  discharge  from  the  suit 
any  party  or  parties  whose  interests  therein  shall  have  wholly 
ceased,  and  for  the  custody  of  any  lands,  or  shares  of  proceeds, 
as  to  which  the  rights,  titles  and  interests  of  the  parties  shall 
not  have  been  fully  ascertained  and  declared,  and  for  such 
further  proceedings  as  may  be  requisite,  until  the  full  ascer- 
tainment and  declaration  of  the  rights,  titles  and  interests  of 
all  the  parties. 

The  object  of  this  enactment  is  apparent  on  its  face,  namely, 
to  afford  proper  relief  to  parties  whose  rights  can  be  fully 
ascertained,  either  by  an  actual  partition,  or,  if  that  be  imprac- 
ticable, by  a  sale  of  the  whole  premises  in  cases  where  the 
shares  or  interests  of  other  parties  have  not  been  so  fully  deter- 
mined or  ascertained,  as  to  render  a  complete  and  final  judg- 
ment for  partition  or  sale  between  all  the  parties.  In  other 
words,  it  enables  such  parties  as  have  known  and  ascertainable 
rights,  to  have  their  shares  assigned,  or  to  obtain  their  portion 
of  the  proceeds  of  a  sale,  without  submitting  to  the  delay  of  a 
final  adjudication  between  all  the  parties ;  and,  on  being  charged 
such  just  proportion  of  the  costs  as  the  court  shall  think  proper, 
to  be  discharged  from  the  suit,  leaving  it  to  proceed  against 
the  other  parties  to  a  full  and  complete  adjudication. 

Hence  the  2d  section  of  the  same  act  provides  that,  when 


1  Laws  of  1847,  p.  556. 
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partition  or  sale  shall  be  so  adjudged,  shares  of  the  premises  or 
proceeds,  as  to  which  there  are  conflicting  claims  not  affecting 
other  shares  in  the  premises  or  proceeds,  may  temporarily,  and 
until  the  determination  of  such  claims,  upon  further  proceed- 
ings had  between  the  adverse  claimants,  be  assigned  or  set  off, 
as  in  common,  to  such  adverse  claimants,  with  a  proper  reser- 
vation of  the  questions  of  right  betAveen  such  claimants.  And 
the  3d  section  of  the  same  act  allows  any  necessary  amendment 
of  the  pleadings  and  proceedings  in  respect  to  any  share  in 
controversy,  to  be  made,  simply  by  filing  a  suggestion,  saving 
the  rights  of  the  parties  in  interest  to  answer  such  suggestion, 
as  in  case  of  a  regular  amendment. 

I  have  already  referred  to  the  provisions  of  the  4th  section 
of  the  same  statute,  authorizing  the  court  to  allow  the  shares 
of  two  or  more  persons  to  be  allotted  and  set  off  to  them  in 
common,  and  have  noticed  the  proper  practice  to  be  pursued  in 
such  cases.1 

In  addition  to  the  foregoing  specified  powers  of  the  court  in 
partition  cases,  it  has  also  authority,  as  a  court  of  equity,  to 
make  just  allowances  to  one  tenant  in  common  for  improve- 
ments, or  an  abatement  for  injuries  to  the  premises,  and  parti- 
tion will  not  be  finally  adjudged  until  there  has  been  an  account- 
ing (which  may  be  had  on  a  reference  for  that  purpose  before 
judgment)  of  the  value  of  the  improvements,  &c.  Although 
money  expended  by  one  tenant  in  common,  in  improvements, 
does  not  in  strictness  constitute  a  lien  upon  the  premises,  yet, 
in  the  final  judgment,  compensation  will  be  allowed  therefor,  or 
else  the  court  will  direct  that  portion  of  the  premises,  on  which 
the  improvements  shall  have  been  made,  to  be  set  off  to  the 
party  making  such  improvements.2  And  in  order  to  be  entitled 
to  such  allowance,  it  is  not  necessary  to  show  the  assent  of  the 
co-tenants  to  make  such  improvements,  or  promise  to  contribute 
toward  such  outlay.3 

In  regard  to  the  time  and  mode  of  exercising  these  various 
powers  by  the  court,  it  is  to  be  observed  that  this  must  depend 


1  Ante,  page  30.  2  See  Green  v.  Putnam,  1  Barb.,  500. 

3  Ibid.    See  also  on  this  subject,  3  Sand.  Ch.  R.,  58;  3  Edw.  Ch.  R.,  323;  3 
Paige,  199;  Idem,  445. 
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somewhat  upon  the  circumstances  of  the  case.  Thus  in  case 
of  awarding  compensation  from  one  party  to  the  others,  for 
equality  of  partition,  it  is  obvious  that  this  cannot  be  done  in 
the  decretal  order  adjudging  that  partition  be  made  between 
the  parties,  and  appointing  three  reputable  freeholders  commis- 
sioners to  make  the  partition  so  adjudged.1  The  commissioners 
so  appointed  must  first  ascertain  the  fact  whether  compensation 
for  equality  should  be  made,  and  by  the  practice  in  Chancery 
(which  is  no  doubt  still  proper)  were  required  in  their  report 
to  specify  the  proper  compensation  to  be  made.2  And  upon 
the  coming  in  of  the  commissioners'  report,  a  final  decree  was 
made  that  such  partition  be  firm  and  effectual  for  ever,  and 
adjudging  payment  for  such  equality  of  partition  which  became 
a  specific  lien  upon  the  share  assigned  to  the  party  against 
whom  such  payment  was  adjudged.3 

But  in  regard  to  most  other  matters,  the  decretal  order  for 
partition  made  on  the  referee's  report,  will  properly  embrace 
the  direction  to  be  given.  Thus,  where  two  or  more  shares  are 
to  be  set  off  in  common,  the  fact  whether  such  shares  can  be  so 
set  off,  as  already  observed,4  is  to  be  ascertained  before  final 
judgment,  and  may  be  so  ascertained  on  proper  application  for 
that  purpose,  by  the  report  of  the  same  referee  to  whom  the 
reference  as  to  title,  &c.  is  made  under  the  *78th  rule.5  In  such 
cases  the  decretal  order  appointing  the  commissioners  will 
direct  them  to  set  off  such  shares  in  common,  making  division 
of  the  rest  of  the  premises,  in  severalty,  between  the  other 
parties ;  and  the  commissioners  must  follow  the  directions  of 
such  order.6     And  so  in  other  cases. 

Appointment  of  commissioners. 

The  order  adjudging  partition  appoints  three  reputable  free- 
holders commissioners  to  make  the  partition  so  adjudged, 
according  to  the  respective  rights  and  interests  of  the  parties, 
as  the  same  are  ascertained  and  determined  by  the  court.7 
They  may  be  named  to  the  court  by  the  party  applying,  and  if 


1  2  R.  S.,  321,  §  26  (orig.  §  25). 

2  Chancery  Rule  179;  2  Barb.  Ch.  Pr.,  300,  301.  3  Jbk. 
1  Ante,  page  30.                                           6  Idem. 

5  8  How.,  351;  2  Wend.,  443.  T  2  R.  S.,  321,  §  26  (orig.  §  25). 
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free  from  objection,  will  be  appointed  according  to  the  nomi- 
nation.1 If  all  or  any  of  them  die,  resign,  or  neglect  to  serve, 
the  court  may,  from  time  to  time,  appoint  others  in  their  places.2 

Oath  of  commissioners. 

The  commissioners  are  required  by  statute  to  be  severally 
sworn,  before  proceeding  to  the  execution  of  their  duties,  by 
any  officer  authorized  to  take  affidavits,  honestly  and  impar- 
tially to  execute  the  trust  reposed  in  them,  and  to  make  parti- 
tion as  directed  by  the  court ;  which  oath  must  be  filed  with 
the  register  or  clerk  (clerk  of  the  county),  at  or  before  the  coming 
in  of  the  report  of  the  commissioners.3 

Duties  of  commissioners. 

The  statute  directs  that  the  commissioners  must  proceed  forth- 
with to  make  partition,  according  to  the  judgment,  unless  it 
appears  to  them,  or  any  two  of  them,  that  partition  of  the  pre- 
mises cannot  be  made  without  prejudice  to  the  owners  thereof; 
in  which  case  they  must  make  report  of  such  fact  to  the  court, 
in  writing  under  their  hands.4  And  in  making  partition,  all 
the  commissioners  must  meet  together  in  the  performance  of 
any  of  their  duties  ;  but  the  acts  of  a  majority  so  met  will  be 
valid.5 

Though  the  statute  does  not  require  that  notice  of  the  pro- 
ceedings of  the  commissioners  in  making  partition  should  be 
given,  yet  it  is  proper  in  all  cases  to  do  so  f  and  such  notice 
should  not  be  omitted  by  the  attorney  conducting  the  proceed- 
ings ;  though  the  omission  to  give  notice  would  affect  the  regu- 
larity only,  and  not  the  validity  of  the  proceedings.  It  has  been 
held  that,  inasmuch  as  such  proceedings  are  in  the  nature  of  an 
adjudication  of  an  official  nature,  affecting  the  rights  and  inte- 
rests of  the  parties,  they  have  a  right  to  a  substantial  and  bene- 
ficial notice  ;  and  without  it  the  report  of  the  commissioners  will 
be  set  aside  on  motion  for  irregularity.7     The  correct  practice, 


1  4  Barb.,  228: 

5  2  R.  S.,  321,  §  27  (orig.  §  26).    See  Commission,  Appendix,  No.  74. 

3  2  R.  S.,  321,  §  28  (orig.  §  27).     See  form  of  Oath,  Appendix,  No.  75. 

4  2  R.  S.,  322,  §  29  (orig.  §  28).  6  2  R.  S.,  322,  §  32  (orig.  §  31). 

6  Row  v.  Row,  4  How.,  133. 

*  Dean  v.  Empire  Mutual  Ins.  Co.,  9  How.,  69. 
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therefore, "it  is  thought,  will  be  for  the  attorney  conducting  thl 
proceedings,  to  give  notice  to  such  parties  as  have  appeared  in 
the  action,  to  attend  with  the  commissioners  at  the  time  and 
place  specified  to  make  partition  of  the  premises;  and  the 
report  of  the  commissioners  should  show  that  such  notice  has 
been  given. 

The  statute  prescribes  the  duties  of  the  commissioners  in 
making  the  partition.  They  must  divide-  the  real  estate,  and 
allot  the  several  portions  and  shares  thereof  of  the  respective 
parties,  quality  and  quantity  relatively  considered,  according 
to  the  respective  rights  and  interests  of  the  parties  as  adjudged 
by  the  court — designating  the  several  shares  and  portions  by 
posts,  stones,  or  other  permanent  monuments  ;  and  they  may 
employ  a  surveyor,  with  the  necessary  assistants,  to  aid  them 
therein.1 

"Where  the  order,  under  which  the  commissioners  act,  directs 
them  to  set  off  several  shares  in  common,  either  absolutely 
where  the  rights  are  ascertained,  or  temporarily  where  there 
are  adverse  or  conflicting  claims,  under  the  act  of  1847,  they 
are  of  course  bound  to  follow  its  directions  ;  otherwise  the 
shares  of  all  the  parties  must  be  set  off  in  severalty,  with  such 
estimated  compensation,  to  be  paid  by  one  share  to  the  others, 
for  equality  of  partition,  as  the  commissioners  shall  deem  just. 

A  dower  interest  even  in  the  whole  of  the  premises,  or  other 
life  estate  to  the  whole  or  any  part  thereof,  as  already  observed,2 
if  so  ascertained  and '  directed  in  the  order,  will  be  set  off,  and 
the  premises,  subject  to  such  life  estate,  partitioned  in  severalty 
among  the  remaindermen.  Even  where  there  are  infants  repre- 
senting a  share  of  the  property,  their  shares  should  not  be 
assigned  to  them  collectively,  but  their  separate  proportions 
should  be  secured  and  assigned  to  each  owner.3 

The  partition  is  to  be  made  equal  as  respects  the  land  in 
question,  without  regard  to  advantages  to  other  land  belonging 
to  the  owners  or  any  of  them.4 

If  by  mistake  the  commissioners  allot  a  piece  of  land  to  one, 

1  2  R.  S.,  322,  §  30  (orig.  §  29).  2  Ante,  page  13,  note. 

3  Handy  v.  Leavitt,  3  Edw.  Ch.  R.,  229. 

4  "Watson  v.  Duke  of  Northumberland,  11  Yes.,  162,  cited  2  Barb.  Ch.  Pr.,  299. 
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which  in  fact  belonged  exclusively  to  him  already,  and  the 
mistake  is  not  discovered  until  after  sales  have  been  made  by 
the  others  of  their  portions,  pecuniary  compensation  may  be 
decreed.1  And  if  by  mistake  or  otherwise,  they  extend  their 
action  to  land  not  described  in  the  proceedings,  their  proceed- 
ings are  void,  and  so  is  the  judgment  of  the  court  rendered  on 
the  confirmation  of  their  report.2 

They  are  not  bound  to  subdivide  several  parcels  of  land 
among  the  parties,  but  may  allot  a  distinct  parcel  to  each 
party,  if  of  equal  value,  and  if  not,  may  make  compensation 
from  one  party  to  the  others  for  equality  of  partition.3  And 
they  may  make  partition  by  allotting  a  portion  of  the  premises 
charged  with  a  servitude  or  easement,  and  make  such  provi- 
sions in  regard  to  keeping  in  repair  a  use — such  as  a  dam  or 
water  privilege,  not  capable  of  actual  division — as  the  parties 
themselves  might  make  by  a  partition  deed  of  the  same  pro- 
perty ;4  and  such  partition  and  provisions  when  confirmed  by 
the  court,  become  a  final  judgment,  which  is  binding  and  oblig- 
atory upon  the  parties. 

By  the  English  Chancery  practice  (and  it  is  supposed  also  by 
our  own),  the  commissioners  may,  if  they  deem  it  necessary, 
examine  witnesses,  whose  testimony  should  be  reduced  to  wri- 
ting and  returned  with  their  report.5  They  are,  however,  not 
to  determine  upon  inquiry  and  evidence  alone,  but  must  see 
and  judge  for  themselves ;  and  their  power  to  call  for  the  testi- 
mony and  opinions  of  witnesses  is  supplementary  merely,  and 
to  enable  them  the  better  to  execute  their  duties.6 

The  death  of  a  party,  after  the  appointment  of  commis- 
sioners, renders  it  necessary  to  revive  the  suit,  and  ascertain 
the  rights  of  the  new  parties  who  shall  be  brought  in,  before 
the  commissioners  can  proceed  with  the  partition.7  The  fees 
and  expenses  of  the  commissioners,  surveyors,  &c,  are  regu- 
lated by  statute.8 

*  Dacres  v.  Gagas,  2  Sim.  &  Stu.,  454,  cited  2  Barb.  Oh.  Pr.,  299. 
"Corwithe  v.  Griffing,  21  Barb.,  9. 

3  Larkin  v.  Mann,  2  Paige,  29;  2  Barb.  Oh.  Pr.,  299. 

4  See  10  Paige,  470.  6  2  Barb.  Ch.  Pr.,  300. 

6  Ibid.  '  Eeynolds  v.  Reynolds,  5  Paige,  161. 

8  2  R.  S.,  322,  §§  32-35. 
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Report  of  commissioners. 

The  statute  requires  the  commissioners  to  make  a  full  and 
ample  report  of  their  proceedings,  under  the  hands  of  any  two 
of  them,  specifying  therein  the  manner  of  executing  their  trust, 
and  describing  the  land  divided  and  the  share  allotted  to  each 
party,  with  the  quantity,  courses  and  distances  of  each  share ; 
and  a  description  of  the  posts,  stones,  or  other  monuments,  and 
the  items  of  their  charge.* 

Though  a  report  is  valid  if  signed  by  only  two  of  the  com- 
missioners, yet  it  should  state  a  reason  why  it  is  not  signed  by 
all,  and  should  also  show  that  all  the  commissioners  met 
together  and  consulted  upon  the  matter  of  the  partition.2  If 
compensation  for  equality  of  partition  be  allowed,  it  should 
state  the  amount  of  such  compensation.  So  in  regard  to  the 
performance  by  either  party  of  any  act  upon  the  separate  por- 
tion allotted  to  him  :  as,  in  the  keeping  of  an  easement  or 
servitude  in  proper  condition,  &c.  In  short,  it  should  contain 
all  the  elements  necessary  to  enable  the  court  to  pronounce  a 
complete  and  final  judgment.  If  the  commissioners  find  that 
actual  partition  is  impracticable,  they  must  report  that  fact  to 
the  court,  the  proceedings  upon  which  will  be  presently  con- 
sidered. The  report  must  be  proved  or  acknowledged  before 
some  officer  authorized  to  take  the  proof  of  deeds,  in  the  same 
manner  that  deeds  are  required  to  be  proved  or  acknowledged, 
and  must  be  filed  in  the  clerk's  office  of  the  proper  county.3 

Proceedings  subsequent  to  report. 

If  any  irregularity  has  been  committed  by  the  commissioners, 
or  they  have  exceeded  their  authority,  or  acted  fraudulently  or 
unfairly,  any  party  dissatisfied,  may  move,  on  the  usual  notice, 
to  set  aside  the  report.  This  the  court  has  power,  by  statute, 
to  do,  and  to  appoint  new  commissioners,  who  are  to  proceed 
in  like  manner  as  above  directed.4  The  causes  for  setting  aside 
a  report  are  of  course  various.  The  statute  requires  "  good 
cause  shown."  It  is  said,  that  it  will  not  be  disturbed  except 
upon  grounds  similar  to  those  upon  which  a  verdict  would  be 

1  2  R.  S.,  322,  §  31  (orig.  §  30).    See  form  of  Report,  Appendix,  No.  76. 
2 1  Barb.  Ch.  R.,  73.  s  2  R.  S.,,322,  §  34  (orig.  §  33). 

4  2  R.  S.,  322,  §  34  (orig.  §  33). 
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set  aside  and  a  new  trial  granted.1  And,  the  affidavits  of  four 
credible  and  disinterested  persons  for,  to  three  against,  setting 
aside  such  report,  does  not  carry  such  a  weight  of  evidence  as 
to  authorize  the  court  to  interfere  to  disturb  the  report.2 

If  the  report  be  set  aside  for  the  misconduct  of  the  commis- 
sioners, or  any  of  them,  new  ones  should  be  appointed  in  their 
places.  If  for  a  mere  irregularity  or  unintentional  omission  to 
perform  some  duty,  such  as  to  give  notice  to  the  parties  (for 
which,  as  above  remarked,  a  report  has  been  set  aside 3),  or  to 
take  the  oath  required  by  statute,  the  same  commissioners  will 
be  retained,  and  proceed  a  second  time  to  execute  the  order  for 
partition.  If  there  is  any  formal  inaccuracy  in  the  report  of 
the  commisioners,  it  may  be  amended.4 

Proceedings  on  report  of  commissioners  that  partition  cannot  be 
made. 

If  the  commissioners  report  that  the  premises  or  any  distinct 
lot,  &c,  are  so  situated  that  partition  cannot  be  made  without 
great  prejudice  to  the  owners ;  and  if  the  court  is  satisfied  that 
the  report  is  just  and  correct,  it  may,  thereupon,  on  filing  such 
report,  order  the  commissioners  to  sell  the  premises  so  situated, 
at  public  auction,  to  the  highest  bidder.5 

The  court  must  be  satisfied,  from  the  report  of  the  commis- 
sioners, that  the  sale  is  necessary ;  and,  therefore,  such  report 
should  set  forth  the  facts  and  circumstances  upon  which  the 
opinion  of  the  commissioners  is  founded,  so  as  to  enable  the 
court  to  judge  of  the  propriety  of  a  sale.6  But  where  a  referee 
has  previously  reported  that  a  partition  can  be  made,  and  com- 
missioners appointed  for  that  purpose  subsequently  report  that 
it  cannot,  without  prejudice,  &c,  the  court  will  not,  upon  such 
report,  decree  a  sale.  If  the  situation  of  the  property,  or  the 
rights  of  the  parties  have  materially  changed,  subsequent  to 
the  referee's  report,  so  that  an  actual  partition  cannot  be  made, 
a  special  application  should  be  made  to  the  court  for  a  new 


1  Doubleday  v.  Newton,  9  How.,  71.    See  also  4  Edw.  Ch.  R.,  896. 

*  Ibid.  3  rfnte,  page  43. 

4  2  Barb.  Ch.  Pr.,  301,  citing  Manners  v.  Oharlesworth,  1  My.  &  Keen,  334. 

6  2  R.  S.,  323,  §  38  (orig.  §  37).  6  Tucker  v.  Tucker,  19  Wend,,  226. 
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reference  to  ascertain  whether  there  can  be  a  division  of  the 
property  as  the  rights  exist  at  the  date  of  the  reference.1 

Before  making  any  order  of  sale  on  the  report  of  the  com- 
missioners, however,  the  court,  on  the  motion  of  any  party, 
should,  as  in  cases  of  a  report  by  a  referee,  ascertain  whether 
the  shares  or  interests  of  the  parties  in  the  suit  in  the  premises, 
or  of  any  of  them,  are  subject  to  any  general  lien  or  incum- 
brance, by  judgment  or  decree.2  The  provisions  of  the  ?9th 
rule  do  not  seem  to  include  such  a  reference,  and,  perhaps, 
therefore,  in  strictness,  the  court  should  direct  "  the  clerk," 
(as  the  statute  provides),  to  ascertain  and  report  upon  these 
facts;  though,  it  is  supposed,  that  a  referee,  as  in  ordinary 
cases,  may  be  appointed.3  In  regard  to  the  necessity  of  such 
reference,  the  consequence  of  omitting,  and  the  proceedings 
upon  it,  the  remarks  heretofore  made  on  this  subject  are  appli- 
cable.4 

Order  for  sale  by  commissioners  and  proceedings  thereon. 

Though  the  statute  uses  the  term  "  order  "  of  sale,  yet  this 
order  in  most  cases  is,  in  its  nature,  or,  at  least  may  be,  final. 
Where  it  directs  a  sale  of  the  premises,  and  a  full  distribution 
of  the  proceeds1,  it  is  in  the  nature  of  &  final  judgment,  though 
a  subsequent  report  by  the  commissioners  of  their  doings  under 
it  must  be  made  and  confirmed.5 

There  are  various  statutory  provisions  as  to  what  directions 
shall  be  given  in  the  order  of  sale.  Thus,  if  there  appear  to 
be  existing  incumbrances  upon  the  estate  or  interest  of  any 
party  to  the  suit,  the  order  of  sale  will  direct  the  commis- 
sioners to  bring  into  court,  and  pay  to  the  register  or  clerk 
(treasurer  of  the  county),6  the  portion  of  the  money  arising 
from  the  sale  of  the  estate  and  interest  of  such  party,  after 


1  Reynolds  v.  Reynolds,  5  Paige,  161.  »  2  R.  S.,  324,  §  43  (orig.  §  42). 

*  By  statute  (2  R.  S.,  330,  §  88),  "whenever  a  reference  to  ascertain  and  report 
incumbrances  becomes  necessary,  the  same  may  be  made  to  a  master,  or  to  a 
register,  or  clerk,  as  the  court  shall  think  fit.  A  referee  now  performs  the  duties 
of  a  master. 

*  See  ante,  pages  32,  33,  34. 

6  See  upon  this  subject  Vol.  I.,  pp.  512-519,  579,  580. 

'  See  Sup.  Court  Rule  81;  Laws  of  1847,  p.  340;  also  Laws  of  1848,  p.  404. 
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deducting  the  portion  of  the  -costs,  &c.  to  which  he  is  liable.1 
So,  if  any  party  is  ascertained  to  be  a  tenant  in  dower,  or  for 
life,  of  the  whole  or  any  part  or  share  of  the  premises,  the 
court  must  first  consider  and  determine,  under  all  the  circum- 
stances of  the  case,  whether  such  estate  ought  to  be  excepted 
from  the  sale,  or  whether  the  same  should  be  sold  ;  and  in 
making  such  determination  the  court  is  to  have  regard  to  the 
interests  of  all  the  parties.2  And  the  order  of  sale  will  direct 
accordingly.  And  if  the  order  direct  such  sale,  the  estate  and 
interest  of  the  party  will  pass  thereby,  and  the  purchaser  will 
hold  the  premises  discharged  of  such  estate  or  interest,  whether 
it  be  on  an  undivided  share  or  to  the  whole  or  any  part  of  the 
premises  sold.3  And  the  court  will  further  direct  in  the  order, 
the  terms  of  credit  which  may  be  allowed  for  any  portions  of 
the  purchase  money  of  which  it  thinks  proper  to  direct  the 
investment,  and  for  such  portions  thereof  as  are  required  by 
the  statute  to  be  invested  for  the  benefit  of  any  unknown  owners, 
or  infants,  any  parties  out  of  the  state,  or  any  tenants  for  life, 
or  in  dower,  &c.4  And,  generally,  the  order  of  sale  should  make 
provision  for  the  distribution  of  the  net  proceeds  of  the  sale, 
for  the  investment  or  other  disposition  of  the  shares  of  infants, 
unknown  and  absent  owners,  and  tenants  in  dower  or  for  life,5 
the  payment  of  costs,  and  may  require  security  from  any  party 
to  refund  his  share,  with  interest,  in  case  it  shall  afterwards 
appear  that  the  party  receiving  it  was  not  entitled  thereto  ;  as 
to  all  of  which  matters  the  provisions  of  the  statute  are  ample 
and  specific.6 

Further  proceedings  by  commissioners  under  order  of  sale. 

The  proceedings  by  the  commissioners  in  the  sale  of  the  pre- 
mises are  precisely  the  same  as  those  of  a  referee,  which  will 
be  noticed  in  the  following  section.  They  must  in  like  manner 
make  a  report  of  sale,  on  which  (if  approved  and  confirmed) 


1  2  R.  S.,  324,  §  45.  3  2  R.  S.,  325,  §  51. 

s  2  R.  S.,  325,  §  52.  4  2  R.  S.,  323,  §  39  (orig.  §  38). 

6  These  provisions  will  be  further  considered  in  the  next  following  section  of  this 
chapter,  in  connection  with  the  judgment  for  sale  rendered  on  the  report  of  a 
referee,  which  vide. 

B  See  2  R.  S.,  §§  62-75. 
v.  s.  4 
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the  court  orders  the  commissioners,  or  any  two  of  them,  to 
execute  conveyances  to  the  purchasers,  which  they  are  autho- 
rized by  statute  to  do.1 

Final  order  after  sale  hy  commissioners. 

The  conveyances  cannot  be  executed  before  the  order  to 
execute  the  same  is  entered.  If  the  prior  order  of  sale  has  not 
embodied  full  directions  relative  to  the  distribution  of  the  pro- 
ceeds among  the  parties  entitled  thereto,  whose  rights  have 
been  ascertained,  or  the  investment  of  the  shares  of  infants, 
unknown  owners,  &c,  or  indeed  has  left  any  other  questions 
reserved  for  further  directions,  these  matters  may  be  properly 
embraced  in  the  order  of  conveyance,  which  then,  if  it  fully 
disposes  of  the  rights  of  all  the  parties,  and  makes  a  complete 
disposition  of  the  entire  fund,  leaving  nothing  for  the  further 
direction  of  the  court,  becomes  the  final  judgment  (from  which 
an  appeal  lies),  the  order  of  sale  being  interlocutory  merely.2 
Such  final  order  or  judgment  should  also  contain  a  direction 
that  the  commissioners  make  a  final  report  of  all  they  shall  do 
under  and  by  virtue  of  it,  which  report  is  to  be  filed,  and 
should  regularly  be  confirmed  by  order  of  the  court.  As  to 
the  provisions  of  the  order  relative  to  the  disposition  of  ascer- 
tained liens,  as  well  as  of  the  shares  of  infants,  the  payment  or 
investment  of  the  shares  of  tenants  in  dower  or  for  life,  &c, 
&c,  see  the  next  section,  which  treats  of  the  proceedings  upon 
the  sale  of  premises  in  a  partition  suit  by  a  referee. 

Final  judgment  of  actual  partition. 

The  report  of  the  commissioners  making  partition  having 
been  filed,  the  cause  is  brought  on  for  hearing  upon  farther 
directions,  and  on  the  usual  notice,  as  in  other  cases.3  It  may 
be  brought  on  at  special  term  as  a  motion,  and  need  not  be  put 
upon  the  calendar. 

If  no  motion  to  set  aside  the  report  for  irregularity  be  made, 
and  no  exceptions  have  been  filed,  or  other  objection  against  it 
appear,  the  court  will  confirm  the  report  by  order,  and  render 


1  2  R.  S.,  327,  §  61  (orig.  §  60). 

2  Vol.  I.,  pp.  512-519;  Tompkins  v.  Hyatt,  19  N.  T.  R.,  534. 

3  Vol.  I.,  pp.  573  et  seq.    See  form  of  Notice  of  hearing,  Appendix,  No.  77. 
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final  judgment  that  the  partition  made  by  the  commissioners 
be  firm  and  effectual  forever.1 

The  judgment  should  set  forth  the  division  actually  made  by 
the  commissioners,  with  a  description  in  severalty  of  the  pre- 
mises allotted  to  the  respective  parties.  It  should  also  appor- 
tion the  costs  among  the  several  parties  to  the  suit  in  propor- 
tion to  their  respective  interests,  as  between  party  and  party, 
and  adjudge  their  payment  from  each  party  defendant  respect- 
ively to  the  plaintiff.2  The  share  of  a  doweress,  when  properly 
a  party  to  the  suit,  is  chargeable  with  its  proportion  of  the 
costs.3  And  if  any  share  be  subject  to  a  lien  by  judgment, 
mortgage  or  otherwise,  it  is  to  be  first  charged  with  its  just 
proportion  of  the  costs  in  preference  to  such  lien.4 

If  compensation  for  equality  of  partition  shall  be  allowed,  it 
must  be  set  forth  in  the  judgment,  both  as  to  amount  and  the 
share  upon  which  it  is  charged,  and  its  payment  to  the  other 
parties  adjudged,  and  such  amount  thereupon  becomes  a  specific 
lien  upon  the  share  against  which  it  is  charged,  and  entitled  to 
preference  in  payment.5 

The  statute  provides  for  the  recording  of  the  judgment  record 
in  any  of  the  counties  in  the  state,  and  makes  such  record,  or 
an  exemplification  thereof,  evidence.6 

Effect  of  the  judgment. 

The  effect  of  such  judgment  in  partition  is  declared  by  the 
statute,  the  provisions  of  which  may  be  readily  referred  to.7 
The  section,  however,  which  provides  that  the  judgment  shall 
not  affect  tenants  in  dower,  by  the  curtesy  or  for  life  in  the  whole 


1  2  R.  S.,  322,  §  36  (orig.  §  35). 

"  Vol.  I.,  p.  594.  By  the  amendments  of  1862  to  section  309  of  the  Code,  an 
extra  allowance  may  be  made  in  a  partition  suit,  where  a  trial  has  been  had,  in 
addition  to  the  percentage  allowed  by  section  308. 

3  Tanner  v.  Niles,  1  Barb.,  560.  See  also  3  Johns.  Ch.  R.,  302;  1  Sand.  Ch. 
R.,  40. 

4  2  R.  S.,  318,  §§  8,  9. 

5  2  Barb.  Ch.  R.,  301.  See  forms  for  Final  Judgment  in  Partition,  Appendix, 
Nos.  78,  79. 

6  Laws  of  1846,  p.  204;  Laws  of  1851,  p.  555. 

7  2  R.  S.,  330,  §  89  (orig.  §  84);  Ibid,  322,  §§  36,  37  (orig.  §§  35,  36). 
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of  the  premises,1  is  modified  by  the  5th  section  of  the  act  of 
1841,2  which  has  been  heretofore  noticed.  Such  rights  and  inte- 
rests may  now  be  determined  by  the  proceedings,  and  are  bound 
by  the  judgment.  But  the  lien  of  creditors  by  judgment,  decree, 
mortgage  or  otherwise,  whether  parties  or  not,  are  not  affected 
or  impaired  by  a  judgment  in  partition,  except  that  when  such 
lien  is  on  the  undivided  interest  or  estate  of  any  of  the  parties, 
it  becomes  a  lien  thereafter  only  on  the  share  assigned  such 
party  in  the  partition.3    . 


SECTION  V. 

JUDGMENT  FOR  SALE  IN  PARTITION  AND  SUBSEQUENT  PROCEEDINGS. 

In  a  former  section  of  this  chapter,  the  proceedings  in  a  par- 
tition suit  where  a  sale  by  a  referee  was  contemplated,  were 
brought  down  to  the  hearing  on  the  report  of  the  referee,  from 
which  point  I  resume  the  consideration  of  such  proceedings. 

Hearing,  and  what  may  he  adjudged  thereon. 

If  no  exceptions  have  been  taken  to  the  report  and  allowed, 
and  if  the  court  is  satisfied  from  the  report  and  the  reasons 
therein  assigned,  that  partition  cannot  be  made  without  preju- 
dice, and  that  the  interests  of  the  parties  require  that  a  sale 
shall  be  made,  the  court  will  proceed  to  adjudge  that  a  sale  of 
the  premises  be  made  in  the  manner  now  to  be  considered. 

The  decision  of  the  court  is  usually  a  final  judgment,  deter- 
mining the  rights  of  all  the  parties,  and  making  a  complete 
disposition  of  the  proceeds  of  the  sale,  either  by  paying  over  or 
directing  the  investment  of  the  shares  of  the  several  parties 
in  interest.  And,  though  it  must  direct  the  referee  to  make  a 
final  report  of  all  he  shall  do  under  it  subsequent  to  his  report 
of  sale  (which  report  requires  a  further  order  to  confirm  it), 
and  even  though  it  give  either  of  the  parties  liberty  to  apply 
to  the  court,  at  some  future  time,  as  where  a  fund,  such  as  a 
dower  right,  is  directed  to  be  invested  for  life  and  the  interest 


'  2  R.  S.,  322,  §  37  (orig.  §  36). 

2  Laws  of  1847,  p.  556.    See  also  15  N.  Y.  R.,  623-627. 

3  2  R.  S.,  318,  §§  8,  9. 
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thereof  paid  over ;  still,  it  is  not  for  that  reason  alone  inter- 
locutory.1 But  if  it  reserve  further  directions,  or  if  it  do  not 
determine  the  interests  of  all  the  parties,  so  that  no  further 
reference  or  other  proceeding  is  necessary  to  ascertain  the 
shares  or  quantity  of  interest  of  any  of  them,  then,  like  the 
order  appointing  commissioners,  it  is  interlocutory  merely,  and 
not  a  final  judgment,  from  which  an  appeal  will  go  to  the  Court 
of  Appeals.2  Such,  for  example,  would  be  a  decision  adjudging 
part  of  the  lands  to  be  sold,  and  appointing  commissioners  to 
make  partition  of  the  residue,  which,  as  we  have  seen,  may  be 
done  where  the  interests  of  the  parties  require  it.3  So,  also, 
in  cases  arising  under  sections  one  and  two  of  the  act  of  1847,* 
where  a  sale  is  ordered,  although  the  court  may  not  have  fully 
ascertained  the  rights  and  interests  of  all  the  parties,  or,  where 
there  are  conflicting  claims  to  certain  shares,  not  affecting  other 
shares,  in  which  cases  the  court  may  order  the  ascertained 
shares  to  be  paid  over  and  the  parties  discharged,  the  order  for 
sale  is  necessarily  interlocutory  merely ;  and  final  judgment 
must  be  suspended  until  the  complete  determination  of  all 
the  matters  in  controversy ;  for,  there  cannot  be  two  final 
judgments  in  the  same  action.  These  cases,  however,  are  not 
of  frequent  occurrence,  and  I  shall  therefore  consider  the 
decision  of  the  court  on  the  referee's  report,  as  a  final  judgment. 
As  to  the  requisites  of  such  a  judgment,  it  may  be  observed, 
that  they  are  substantially  the  same  as  in  case  of  sales  ordered 
to  be  made  by  commissioners,  which  have  been  considered  on 
a  former  page  ;5  and  similar  directions  and  provisions  (varying, 
of  course,  as  the  case  may  require),  as  there  mentioned,  should 
be  inserted  therein.6 

Shares  of  infants. 

If  any  of  the  known  parties  are  infants,  the  court  is  autho- 
rized by  statute,  in  its  discretion,  either  to  direct  the  share  of 


1  See  Vol.  I.,  pp.  579,  580. 

*  Tompkins  v.  Hyatt,  19  N.  Y.  R.,  534.    And  see  subject  of  difference  between 
interlocutory  and  final  judgments  discussed,  Vol.  I.,  pp.  512-519. 

3  Haywood  v.  Judson,  4  Barb.,  228. 

4  Laws  of  1847,  p.  556.  6  Ante,  pages  48,  49. 
"  See  Judgment  of  Sale,  Appendix,  No.  51. 
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such  infant  to  be  paid  over  to  the  general  guardian,  or  to  be 
invested  in  permanent  securities  at  interest  for  the  infant's 
benefit.1  But  this  is  qualified  by  the  10th  rule  of  the  Supreme 
Court  (similar  to  the  149th  Chancery  rule),  that  no  moneys 
arising  from  the  sale  of  the  real  estate  of  an  infant,  on  a  mort- 
gage or  partition  sale,  under  any  decree,  judgment  or  order  of 
the  court,  shall  be  paid  over  to  the  general  guardian,  except  so 
much  thereof,  or  of  the  interest  or  income,  from  time  to  time, 
as  may  be  necessary  for  his  support  or  maintenance,  unless  such 
guardian  has  previously  given  sufficient  security  on  unincum- 
bered real  estate,  to  account  to  the  infant  for  the  same  in  the 
usual  form.2  Such  security  not  being  given,  the  judgment  may 
either  direct  the  infant's  share  to  be  brought  into  court,  or  may 
direct  the  particular  manner  in  which  it  is  to  be  invested  for 
the  benefit  of  the  infant.3  And  the  court  may  direct  any  bond, 
mortgage,  or  other  security  to  be  taken  by  and  in  the  name  of 
the  guardian  of  the  infant.4 

Shares  and  interests  of  tenants  in  dower,  or  for  life,  who  are 
parties  to  the  proceedings,  as  before  observed,  if  the  judgment 
direct  a  sale  including  such  interests  or  estates,  are  divested 
by  a  sale  ;  and  that,  whether  such  interest  be  in  an  undivided 
share  or  in  the  whole  of  the  premises.5 

The  statute  makes  provision  for  the  payment  in  gross,  out  of 
the  proceeds,  to  the  person  entitled  to  such  estate,  of  such 
sum  as  shall  be  deemed,  upon  the  principles  of  law  applicable 
to  annuities,  a  reasonable  satisfaction  for  such  estate  or  inte- 
rest, and  which  the  person  so  entitled  shall  consent  to  accept 


1  2  R.  S.,  327,  §  66  (orig.  §  64). 

*  And  an  amendment  of  the  rule  by  the  last  revision  prescribes  the  mode  of  pro- 
ceeding by  the  person  claiming  the  money,  after  it  shall  have  been  brought  into 
court  pursuant  to  the  judgment  of  sale. 

3  It  is  proper  here  to  note  that,  by  the  81st  rule,  all  moneys  ordered  to  be 
brought  into  court  are  to  be  paid  to  the  county  treasurer,  unless  the  court  other- 
wise direct,  and  that  it  is  the  treasurer's'  duty  to  deposit  such  moneys,  in  his 
name  of  office,  in  the  New  York  Life  Insurance  and  Trust  Company,  the  United 
States  Trust  Company,  or  in  such  bank  or  trust  company  as  the  court  for  the 
district  shall  from  time  to  time  direct  as  a  deposit  bank,  unless  the  order  or  judg- 
ment under  which  such  moneys  are  brought  into  court  shall  direct  such  moneys 
to  be  deposited  in  some  other  bank  or  company. 

*  Laws  of  1848,  p.  407,  §  8.  '2R.  S.,  325,  §  52  (orig.  §  51). 
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in  lieu  thereof,  by  an  instrument  under  seal,  duly  acknow- 
ledged or  proved  in  the  manner  that  deeds  are  required  to  be 
proved  to  entitle  them  to  be  recorded.1  And,  in  case  no  such 
consent  be  given,  the  court  must  determine  what  proportion  of 
the  proceeds  of  such  sale,  after  deducting  all  expenses,  will  be 
a  just  and  reasonable  sum  to  be  invested  for  the  benefit  of  the 
person  entitled  to  such  estate  or  interest  in  dower  or  for  life  ; 
and  to  order  the  same  to  be  brought  into  court  for  that  purpose.2 
It  is  recommended  as  a  convenient  practice,  where  a  doweress 
or  other  holder  of  a  life  interest  is  willing  to  accept  a  sum  in 
gross,  to  produce  her  acceptance  under  seal,  duly  acknowledged 
or  proved,  on  the  motion  for  the  judgment  for  sale,  and  to 
insert  in  the  judgment  a  direction  to  that  effect.3  The  same 
may  be  done  if  the  sale  is  made  by  commissioners,  either  on 
the  motion  for  the,  sale,  or  on  the  subsequent  motion  to  confirm 
the  report  of  sale.  If,  however,  such  consent  be  not  produced 
to  the  court,  the  judgment  of  sale  usually  directs  that  the 
referee  ascertain  whether  the  party  is  willing  to  accept  such 
gross  sum  in  lieu  of  his  or  her  life  interest ;  and  if  so,  to  ascer- 
tain the  value  of  the  same  according  to  the  principle  of  life 
annuity,4  and  pay  the  same,  on  receiving  a  release  of  such  inte- 
rest, to  be  approved  by  the  referee.  But  if  the  party  refuses 
to  do  so,  then  to  bring  the  amount  of  such  share  or  interest 
into  court,  to  be  invested  for  his  or  her  benefit,  after  first 
deducting  the  proportion  of  the  expenses  of  the  proceedings 
(which,  by  statute,  must  be  done),5  Such  provision  enables 
the  referee  to  make  a  full  disposition  of  the  matter,  and  is  final 
so  far  as  the  judgment  and  the  action  of  the  court  are  con- 
cerned, the  law  directing  the  manner  of  the  investment  in  case 


1  2  R.  S.,  326,  §  53  (orig.  §  52).  »  2  R.  S.,  326,  §  54  (orig.  §  53). 

3  See  Edw.  onjtefe^ees,  446. 

4  The  84th  rule  requires  that  such  gross  sum  shall  he  estimated  according  to 
the  then  value  of  an  annuity  of  six  per  cent,  on  the  principal  sum  (namely,  one- 
third  for  dower  right  and  the  whole  for  the  interest  of  a  tenant  by  the  curtesy,  2 
R.  S.,  326,  §  54),  during  the  probable  life  of  such  person  according  to  the  Ports- 
mouth and  Northampton  Tables.  The  mode  of  computing  such  annuities  is  fully 
explained  in  the  appendix  to  Supreme  Court  Rules.  See  Voorhies'  Code,  pp. 
645,646. 

s  2  R.  S.,  326,  §  54. 
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the  money  be  brought  into  court  without  any  special  directions 
as  to  investments  contained  in  the  judgment.1 

As  to  an  inchoate  right,  or  any  vested  or  contingent  future  interest 
or  estate,  including  the  wife's  initiate  right  of  dower,  and  her 
contingent  interest  of  survivorship  in  her  husband's  real  estate, 
or  of  the  husband's  in  his  wife's,2  the  court  is  to  ascertain  and 


1  If  simply  ordered  to  be  brought  into  court,  -without  any  special  direction  as  to 
deposit  or  investment,  the  money,  as  before  observed,  is  to  be  paid  to  the  county 
treasurer  (in  the  city  of  New  York  to  the  chamberlain),  whose  duty  it  is,  under 
the  84th  rule,  to  deposit  it  in  his  name  of  office  in  the  New  York  Life  Insurance 
and  Trust  Company,  the  United  States  Trust  Company,  or  in  such  bank  or  trust 
company  as  the  court  for  the  district  shall  from  time  to  time  direct  as  a  deposit 
bank.  And  it  is  made  the  duty  of  the  treasurer  to  receive  the  interest  or  principal 
of  any  sum  as  it  becomes  due,  and  apply  or  re-invest  the  same,  according  to  the 
circumstances  of  the  case,  as  the  court  shall  direct  (Laws  of  1840,  p.  404;  2  R.  S., 
328,  §  69).  Shares  of  infants,  absent  and  unknown  owners,  and  tenants  for  life, 
may  be  invested  by  special  direction  of  the  court,  contained  in  the  judgment  or 
order  of  sale  (see  2  R.  S.,  327,  §§  64,  65,  66),  and  the  security,  in  such  case, 
taken  in  the  name  of  the  county  treasurer  of  the  county  where  the  fund  belongs, 
or  such  other  county  treasurer  as  the  court  shall  direct,  and  his  successors  in 
office  (Ibid,  §  68,  Laws  of  1840,  p.  404).  All  investments  and  re-investments 
under  the  statute  must  be  made  in  the  public  stocks  of  the  United  States,  or  of  this 
State,  or  on  bond  and  mortgage  upon  unincumbered  real  estate  of  at  least  double 
the  value  of  such  investments  (Ibid,  §  70).  And  no  such  bond,  mortgage,  or 
other  evidence  of  such  investment  can  be  discharged,  transferred,  or  impaired  by 
any  act  of  the  officer  holding  the  same,  without  the  order  of  the  court,  entered  in 
the  minutes  thereof  (Ibid;  see  2  Sand.  Ch.  R.,  51).  The  expense  of  investing 
money  brought  into  court,  and  of  receiving  and  paying  over  the  interest  and  income 
thereof,  is  a  charge  upon  the  party  for  whose  benefit  the  investment  is  made  (Rule 
84;  see  also  Rules  81,  82,  83). 

2  The  important  changes  made  by  the  acts  of  1848  and  1849  in  regard  to  the 
property  of  married  women,  and  by  the  subsequent  acts  of  1860  and  1862,  together 
with  the  various  and  in  some  cases  contradictory  decisions  in  regard  to  the  con- 
struction of  these  statutes  and  the  extent  to  which  they  are  to  be  carried,  have 
rendered  this  subject  one  of  no  little  difficulty.  It  seems  to  be  tolerably  clear  that 
under  the  acts  of  1848  and  1849  the  real  property  of  a  wife  acquired  subsequent  to 
these  acts,  was  not  subject  to  any  tenancy  by  the  curtesy  initiate  of  the  husband. 
As  to  real  estate  of  which  she  was  seized  prior  to  the  passage  of  those  acts,  and  of 
which  she  subsequently  died  seized  during  the  husband's  lifetime,  it  seems  such 
tenancy  by  the  curtesy  exists.  See  on  this  subject  the  following  authorities:  Bil- 
lings v.  Baker,  28  Barb.,  343;  Vallance  v.  Bausch,  Id.,  633;  Smith  v.  Colvin,  17 
Id.,  157;  Clarke  v.  Clarke,  14  Id.,  581;  Hurd  v.  Cass,  9  Id.,  366;  Sleight  v. 
Read,  18  Id.,  159;  Perkins  v.  Cottrell,  15  Id.,  446;  Kelley  v.  McCarthy,  3 
Bradf.,  7;  Benedict  v.  Seymour,  11  How.,  176.     The  act  of  1860  (chap.  90,  §  10), 
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settle  the  proportional  value  of  any  such  interest  according  to 
the  principles  of  law  applicable  to  annuities  and  survivorships,1 
and  to  direct  such  proportion  of  the  proceeds  of  the  sale  to  be 
invested,  secured  or  paid  over  in  such  manner  as  shall  be  judged 
best,  to  secure  and  protect  the  rights  and  interests'  of  the 
parties.2 

This  also  is  a  proper  provision  to  be  made  in  the  judgment 
of  sale,  and  the  referee  should  be  therein  directed  to  pay  such 
proportional  amount  to  the  person  entitled  thereto  (in  case  of 
inchoate  dower,  the  payment  must  be  to  the  wife  and  not  the 
husband  as  formerly),3  or  bring  it  into  court  to  be  invested. 

The  wife  may  release  her  interest  to  her  husband  by  an 
instrument  of  release,  and  acknowledge  the  same  before  an 
officer  authorized  to  take'  acknowledgments,  or  before  the 
referee,  or  one  of  the  commissioners  making  the  sale,  separate 
"and  apart  from  her  husband  ;  and,  upon  such  release,  the  share 
of  the  wife's  contingent  interest  shall  be  paid  to  the  husband.4 
If  the  share  or  interest  in  the  land  belongs  to  a  married  woman 
as  one  of  the  tenants  in  common,  the  judgment  should  direct 
the  payment  to  be  made  to  her,  as  her  separate  property,  and 


gave  the  husband,  as  survivor  of  his  wife,  a  life  estate  in  one-third  of  all  her  real 
estate,  and  the  wife  surviving,  a  life  estate  in  one-third  of  all  the  deceased  hus- 
band's real  estate,  where  there  were  no  minor  child  or  children.  And  the  11th 
section  of  the  same  act  provided  that  where  husband  or  wife  died  intestate,  leaving 
minor  child  or  children,  the  survivor  should  enjoy  all  the  real  estate  of  which  the 
husband  or  wife  died  seized,  and  all  the  rents,  issues  and  profits  thereof  during 
the  minority  of  the  youngest  child,  and  one-third  thereof  during  his  or  her  natural 
life. 

The  act  of  1862  (chap.  172,  §  2),  repeals  both  these  sections.  It  is  obvious 
that  questions  of  difficulty  may  arise,  both  in  regard  to  the  construction  and  opera- 
tion of  the  act  of  1860  in  respect  to  property  subsequently  acquired,  and  the  effect 
of  the  repeal.  How  far  a  husband  or  wife  acquired  under  them  a  life  estate,  which 
could  not  be  divested  by  the  repeal,  is  a  subject  which  must  be  determined  by 
future  adjudication  of  the  court,  in  the  examination  of  which,  however,  the  prac- 
titioner will  be  much  aided  by  the  discussions  in  the  cases  above  cited,  and  others 
of  a  similar  character. 

1  As  to  mode  of  computing  and  providing  for  such  inchoate  or  contingent  interest 
in  dower  or  by  the  curtesy,  see  11  How.,  176;  7  Paige,  408;  5  Abbott,  54;  2  Sand. 
Ch.  R.,  396,  and  Annuity  tables,  Sup.  Court  Rules. 

2  Laws  of  1840,  p.  128,  §  1.  "  Benedict  v.  Seymour,  11  How.,  176. 
4  Laws  of  1840,  p.  128;  lb.,  321. 
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on  her  separate  receipt,  and  not  as, formerly  to  her  husband. 
Where  the  judgment  directed  the  share  of  one  of  the  heirs,  who 
was  a  married  woman,  to  be  paid  to  her  husband,  and  he  died 
before  actual  payment,  leaving  his  wife  surviving,  it  was  con- 
sidered that  she  became  re-instated  in  her  original  rights,  and 
entitled  to  receive  her  share,  not  as  her  husband's  widow  or 
representative,  but  as  the  heir  of  the  original  owner  of  the 
land.1 

The  proceeds  of  an  undivided  share  devised  to  a  husband  in 
trust  for  his  wife's  life,  to  his  own  use  for  life,  if  he  survived, 
and  on  the  death  of  the  survivor  to  the  heirs  of  the  wife,  must 
be  ordered  to  be  brought  into  court  for  investment.2 

As  to  creAitors  having  specific  or  general  liens. 

The  judgment  of  sale  should  also  make  full  provision  for 
them,  as  the  rights  of  the  respective  parties  appear  to  the  court 
by  the  report  of  the  referee.  If  the  lien  or  incumbrance  be 
upon  the  undivided  share  of  any  party  to  the  suit,  the  judg- 
ment must  direct  such  share  to  be  brought  into  court,  after 
deducting  its  proportion  of  costs,  charges  and  expenses.3  Pro- 
vision is  made  by  statute  for  an  application  to  the  court  .by  the 
party  owning  such  share,  for  its  payment,  on  notice  to  the 
incumbrancers ;  and  upon  such  application  the  court  will  hear  the 
proofs,  or,  if  necessary,  order  a  feigned  issue  to  be  tried  by  jury.* 

If,  upon  the  original  reference  under  the  79th  rule,  the  parties 
or  any  of  them  have  required  the  referee  to  ascertain  and  report 
as  to  liens  upon  all  the  shares  or  interests  of  the  parties,  and 
any  such  liens  or  incumbrances  have  been  reported,  the  judg- 
ment should  make  provision  for  the  same  in  such  manner  as 
shall  be  most  beneficial  to  all  the  parties  interested  in  the  pro- 
ceeds of  the  sale.5  If  the  amount  of  the  lien  be  clearly  ascer- 
tained, and  undisputed,  the  judgment  may  direct  its  payment ; 
otherwise  such  amount  may  be  directed  to  be  brought  into 
court,  subject  to  an  application  to  the  court  as  in  case  of  liens 
upon  the  undivided  share  of  a  party. 


1  Robinson  v.  McGregor,  16  Barb.,  531. 

*  Noble  v.  Cromwell,  26  Barb.,  475.       '      '2E.  S.,  324,  §  45  (orig.  §  44). 

4  2  R.  S.,  324,  §§  46,  47  (orig.  §§  45,  46). 

6  2  Barb.  Ch.  Pr.,  309;  Rule  79. 
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Entry  of  judgment. 

The  judgment  of  sale  having  been  rendered,  is  to  be  settled, 
entered  and  enrolled  as  in  other  cases,1  and  a  certified  copy- 
thereof  furnished  the  referee  to  guide  him  in  his  further  pro- 
ceedings. 

Sale  of  the  premises. 

The  mode  of  conducting  a  sale  of  real  estate  under  an  equity- 
judgment  or  order,  has  already  been  fully  considered  in  the 
first  volume  of  this  work,  and  the  directions  there  laid  down 
respecting  the  notice  of  sale,2  time  and  place,  manner  of  con- 
ducting sale,  completing  sale,  re-sale  how  and  when  ordered, 
and  mode  of  applying  for  same,  are  generally  applicable  to 
sales  in  partition  as  in  other  cases.3 

The  death  of  a  plaintiff  pending  an  advertisement  of  sale 
does  not  make  it  necessary,  his  heirs  having  been  substituted, 
to  advertise,  anew  changing  the  title  of  the  cause.4 

All  the  provisions  of  the  statute  relative  to  the  notice  of  sale 
by  sheriffs  on  execution,  are  applicable  to  a  sale  of  lands  under 
a  judgment  in  partition ;  and  therefore  the  section  of  the 
statute  which  provides  that  the  omission  to  give  notice  of  sale 
under  an  execution,  shall  not  affect  the  validity  of  any  sale 
made  to  a  purchaser  in  good  faith,  without  notice  of  any  such 
omission,  applies  to  partition  sales.5 

No  order  to  stay  a  sale  in  partition  or  foreclosure  can  be 
made  by  a  judge  out  of  court,  except  upon  a  notice  of  at  least 
two  days  to  the  plaintiff's  attorney.6 

Report  of  sale. 

Before  the  referee  executes  any  conveyance  of  the  premises, 
he  must  make  a  report  of  the  sale,   stating  his  proceedings 


1  Vol.  I.,  pp.  135-140. 

5  Except  that,  it  is  held,  the  provisions  of  the  rule  (73),  requiring  but  three 
•weeks'  notice  in  cities,  has  no  application  to  sales  of  land  in  partition  suits,  such 
notices,  being  governed  by  statute,  must,  in  all  cases,  be  for  six  weeks.  Romaine 
v.  McMillan,  5  How.,  318.  And  see  as  to  what  is  a  good  three  weeks'  notice  of 
sale,  Chamberlain  v.  Dempsey,  13  Abbott,  421. 

8  Vol.  I.,  pp.  551-560.  And  see  forms  in  the  Appendix  relative  to  the  mode  of 
conducting,  completing  and  enforcing  sales  in  partition,  Nos.  52-63. 

4  Thwing  v.  Thwing,  9  Abbott,  323.        *  Lefevre  v.  Laraway,  22  Barb.,  167. 

"  Sup.  Court  Rule  80. 
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thereon,  the  names  of  the  purchasers  of  the  several  lots  respect- 
ively, the  sums  bid  for  the  same,  the  amount  paid  down,  the 
time  and  place  fixed  for  the  completion  of  the  sale  by  execut- 
ing and  delivering  the  deeds,  &c.  The  report  must  be  filed, 
and  notice  thereof  given  to  such  parties  as  have  appeared  under 
the  provisions  of  the  32d  rule.1 

Confirming  report. 

It  has  been  supposed  that  under  the  provisions  of  this  rule 
no  motion  to  confirm  the  report  is  necessary,  but  that  it  becomes 
absolute  and  stands  in  all  things  confirmed,  unless  exceptions 
are  filed  and  served  within  eight  days  after  notice  of  filing 
report.2  It  is  recommended,  however,  as  the  more  correct 
practice  in  all  cases  of  this  kind  affecting  the  title  to  real  estate, 
to  make  a  regular  motion  to  the  court  at  special  term,  on  notice 
to  the  parties  who  have  appeared,  and  obtain  an  order  of  con- 
firmation. This  was  absolutely  necessary  under  the  former 
practice  (and  perhaps  may  be  so  still),  and  the  mere  entry  of 
a  common  order  in  the  register's  or  clerk's  office  was  not  suffi- 
cient, such  order  not  being  an  approval  by  the  court.3  Where 
there  is  no  appearance  by  any  defendant,  or  where  the  defend- 
ants who  have  appeared  consent  in  writing  to  waive  notice,  the 
report  may  be  at  once  presented  to  the  court  and  confirmed.4 

Executing  conveyances. 

The  sale  having  been  approved  by  the  court  and  confirmed, 
the  referee  is  to  proceed  at  the  time  and  place  specified  in  the 
written  memorandum  of  sale,  to  execute  and  deliver  the  proper 
conveyances  to  the  purchaser  or  purchasers,  on  receiving  from 
them  the  balance  of  the  purchase  money,  or  such  securities  for 
so  much  of  it  as  the  court  shall  have  directed  in  the  judgment.5 

The  actual  purchaser  may,  in  writing,  consent  to  transfer  his 
bid  to  another  party,  to  whom,  upon  his  fulfilling  the  condi- 
tions of  the  sale  and  paying  or  securing  the  purchase  money, 


1  See  Report  of  Sale,  Appendix,  No.  64. 

2  Edw.  on  Referees,  485,  486. 

3  Ibid;  2  Barb.  Ch.  Pr.,  310,  referring  to  2  R.  S.,  327,  §  61  (orig.  §  60) ;  3  Moul- 
ton's  Pr.,  764,  note  e. 

4  Somers  v.  Milliken,  in  note  to  Rule  32;  Voorhies'  Code,  p.  616. 
6  See  form  of  Deed,  Appendix,  No.  65. 
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the  conveyance  may  be  executed.     If  he  make  two  assignments 
the  court  will  decide  between  the  assignees.1 

Purchaser  declining  to  take  title. 

It  is  the  duty  of  the  referee  to  have  the  proper  conveyance, 
duly  acknowledged,  and  ready  for  delivery  at  the  time  and 
place  mentioned  in  the  conditions  of  sale.  If  the  purchaser 
appear,  the  referee  should  tender  the  deed,  and  demand  the 
completion  of  the  purchase.  If  he  do  not  appear  on  the  day 
and  at  the  place  specified  for  that  purpose,  of  course  no  tender 
is  necessary ;  but  simply  having  the  deed  in  readiness  for  delivery 
is  sufficient  to  enable  the  plaintiff's  attorney  to  make  a  motion 
to  the  court  to  compel  the  purchaser  to  complete  his  purchase 
and  accept  the  conveyance. 

A  purchaser  has  a  right  to  receive  at  the  hands  of  the  court, 
a  title  that  is  free  from  all  reasonable  objection.2  Thus,  where 
the  interest  of  a  tenant  in  common  is  not  bound  by  the  judg- 
ment, as  where  he  is  not  made  a  party,  or  where  an  infant 
having  an  interest  is  a  party  and  no  guardian  ad  litem  has  been 
appointed,3  the  purchaser  may  refuse  to  take  the  title,  and  will 
be  discharged  from  his  bid.  So,  in  cases  referred  to  on  a  pre- 
ceding page,4  where  there  is  an  omission  to  advertise  for  liens, 
and  the  purchaser  on  examining  the  title  discovers  such  liens, 
he  may  refuse  to  complete  the  purchase  until  such  liens  are 
discharged.5  So,  in  case  of  the  omission  to  file  any  of  the 
papers  necessary  to  perfect  the  judgment  roll,6  such  as  the  bond 
of  the  guardian  for  an  infant  defendant,  &c,  &c.  And  the 
proper  course  of  the  purchaser  is,  generally,  on  the  discovery 
of  any  such  defect,  to  refuse  to  pay  the  balance  of  the  purchase 
money,  or  complete  the  sale.  He  may  then,  if  he  have  paid 
down  on  the  sale  any  portion  of  the  purchase  money,  make  a 
motion  to  the  court,  on  notice  to  the  plaintiff  and  the  referee, 
to  be  discharged  from  his  bid,  and  be  paid  back  the  deposit 
with  interest. 

If  the  defect  be  of  such  a  nature  that  it  may  be  amended,  as 


1  Proctor  «.  Farnham,  5  Paige,  614. 

5  Blakely  v.  Calder,  13  How.,  476;  15  N.  Y.  R.,  617. 

"  Kohler  v.  Kohler,  2  Edw.  Ch.  R.,  69.        l  AnU,  pages  33,  34. 

5  See  Hull  v.  Partridge,  10  How.,  188.         6  Waring  v.  Waring,  7  Abbott,  472. 
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by  filing  a  necessary  paper,  such  as  an  amended  petition  to 
appoint  a  guardian,  in  place  of  one  imperfectly  drawn  and 
executed  ;x  or  filing  a  bond  of  a  guardian,  &c,  the  court  will 
not  absolutely  rescind  the  sale,2  but  will  postpone  its  comple- 
tion to  enable  the  plaintiff  to  make  an  application  to  amend, 
unless,  having  given  the  proper  notices  of  a  cross-motion  to 
that  effect,  he  is  already  in  a  condition  to  ask  such  amendment. 

If  the  defect  be  jurisdictional,  or  any  fatal  defect  in  the  title 
or  proceedings  which  cannot  be  cured  by  amendment,  the  court 
will  discharge  the  purchaser  and  order  his  deposit,  with  inte- 
rest, to  be  paid  back  to  him,  usually  with  costs  of  motion3  and 
expenses  of  investigating  the  title.4  So  the  court  may  release 
a  purchaser  on  the  ground  of  unreasonable  delay,  to  his  preju- 
dice, on  the  part  of  the  sellers.5  But  it  is  not  every  defect  in 
the  subject  sold,  or  variation  from  the  description,  that  will 
avail  the  purchaser.  He  must  make  out  a  fair  and  plain  case 
for  relief,  and  if  he  gets  substantially  what  he  bargained  for, 
he  must  take  a  compensation  for  the  deficiency.6  And  where 
the  title  is  prima  facie  good,  the  purchaser  is  bound  to  com- 
plete his  purchase.7 

The  future  contingent  interests  of  persons  not  in  esse,  as  we 
have  seen,  are  considered  as  represented  by  the  parties  in  being 
who  hold  the  estate,  and  are  barred  by  a  sale,  and  the  pur- 
chaser cannot,  therefore,  on  this  account  refuse  to  complete  the 
sale.8  Nor,  where  there  has  been  an  actual  and  regular  notice 
for  liens,  can  the  purchaser  object  that  the  referee  has  made 
an  erroneous  decision  as  to  the  existence  of  any  lien.9 


1  Rogers  v.  McLean,  11  Abbott,  440. 

2  Ibid;  Croghan  v.  Livingston,  17  N.  T.  K.,  218.  And  see  also  Noble  v.  Crom- 
well, 6  Abbott,  59;  26  Barb.,  475;  Blakely  v.  Oalder,  15  N.  Y.  R.,  607;  Van 
Wyck  v.  Hardy,  20  How.,  222. 

s  Owen  v.  Foulks,  9  Ves.,  348.  See  also  2  Paige,  586;  7  Paige,  336;  1  Paige, 
120. 

4  Rogers  v.  McLean,  10  Abbott,  306,  reversed  on  another  point  by  Supreme 
Court  on  appeal,  11  Abbott,  440. 

6  Jackson  v.  Edwards,  7  Paige,  387;  22  Wend.,  498. 

6  Weems  v.  Brewer,  2  Harr.  &  Gill.,  390;  Edw.  on  Referees,  487. 

'  Matter  of  Browning,  2  Paige,  64.     See  also  7  Paige,  550;  4  Paige,  441. 

B  Mead  v.  Mitchell,  17  N.  Y.  R.,  210;  5  Abbott,  92. 

8  Dunham  v.  Minard,  4  Paige,  441. 
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When  the  purchaser  refuses  to  complete  the  sale,  the  plain- 
tiff should,  on  notice  to  him,  make  a  motion  for  an  order  that 
he  be  compelled  within  a  given  time  to  pay  the  money  into 
court,  or  to  the  referee,  and  be  let  into  possession.  The  order 
must  be  served  personally,  and  if  not  complied  with,  may  be 
enforced  by  process  of  contempt,1  as  already  pointed  out  in 
the  first  volume  of  this  work.2  It  seems,  that  if  he  does  not 
design  merely  to  baffle  the  court,  but  is  really  unable  to  com- 
ply, he  may  be  discharged  on  payment  of  costs.3  Or,  instead 
of  proceeding  to  compel  the  purchaser  to  complete  the  sale, 
the  court  will,  if  a  re-sale  is  deemed  more  beneficial  to  the  inte- 
rests of  the  parties,  in  case  of  the  neglect  or  refusal  of  the 
purchaser  to  comply,  deprive  him  of  the  benefit  of  his  bid  and 
order  a  re-sale.4  The  practice  in  regard  to  ordering  a  re-sale 
has  been  already  fully  considered.5 

Further  proceedings  by  referee. 

The  sale  having  been  completed  and  the  purchase  money 
received  by  the  referee,  he  is  forthwith  to  proceed  to  distribute 
the  same  ;  and  this,  in  case  of  unreasonable  delay,  he  may  be 
compelled  to  do  on  the  application  to  the  court  of  any  party 
interested,  on  notice  to  the  referee,  and  by  an  order  of  the 
court,  which  may  be  enforced  by  process  of  contempt.  The 
distribution  is  to  be  made  strictly  in  accordance  with  the  judg- 
ment of  sale,  the  provisions  of  which  have  been  already  suffi- 
ciently considered.  He  should  be  careful  to  take  receipts  for 
all  such  payments,  and  the  necessary  consents  and  other 
vouchers,  which  are  to  be  annexed  to  his  final  report.  Where 
money  is  directed  to  be  brought  into  court,  it  is  to  be  paid  to 
the  treasurer,  at  the  time  of  filing  the  report,  and  that  officer's 
receipt  taken  and  also  annexed  to  the  report. 
Final  report. 

The  judgment  of  sale  directs  that  the  referee  make  a  final 
report  of  all  he  shall  do  subsequent  to  his  report  of  sale.    This 


1  Brasher's  Ex'rs  v.  Van  Cortland,  2  John.  Ch.  R.,  505. 

5  Vol.  I.,  pp.  623  et  seq.  "  Deaver  v.  Reynolds,  1  Bland.,  50. 
4  Jackson  v.  Edwards,  7  Paige,  387. 

6  Vol.  I.,  pp.  557,  558.  See  forms  on  these  applications,  Affidavits,  Orders,  &c, 
Appendix,  Nos.  57-63. 
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report  contains  a  full  history  of  such  transactions,  with  the 
receipts,  vouchers,  &c,  annexed.  It  must  be  filed  with  the 
clerk,  and  notice  thereof  given,  pursuant  to  the  provisions  of 
the  32d  rule.1 

Confirming  report. 

It  is  the  usual  practice  to  apply  to  the  court  for  an  order 
confirming  the  -report  of  sale  ;  though,  perhaps,  by  the  pro- 
visions of  the  32d  rule,  the  report  will  stand  confirmed  unless 
exceptions  thereto  are  filed  within  eight  days  after  notice  of 
the  filing  of  the  report.  The  better  way,  however,  is  to  obtain 
the  order  ;  which,  with  the  final  report,  as  well  as  the  report  of 
sale  and  order  confirming  same,  may  be  attached  to  the  judg- 
ment, and  thus  form  a  complete  and  perfect  record. 


SECTION  VI. 

MISCELLANEOUS  MATTEES  RELATING  TO  PARTITION  SUITS. 

It  is  proper,  in  conclusion  of  this  subject,  to  notice  certain 
miscellaneous  matters  connected  with  proceedings  in  actions  for 
partition. 

Amendments. 

These  have  been  incidentally  referred  to  in  the  course  of  the 
previous  sections  of  this  chapter,  such  as  the  statutory  right  to 
amend  by  making  defendants  any  persons  who,  during  the  pro- 
ceedings, shall  appear  to  be  interested  in  the  premises  f  also, 
the  right  to  amend  by  supplying  a  defect  in  not  filing  a  bond 
under  the  provisions  of  the  act  of  1852,3  &c,  &c. 

In  addition  to  this,  it  may  be  observed,  that  by  an  act  to 
protect  purchasers  of  real  estate  at  sales  on  partition  of  land 
owned  by  several  persons,  passed  April  16,  185T,4  the  lY3d  sec- 
tion of  the  Code  is  made  applicable  to  the  Revised  Statutes 


1  See  form  Final  Report,  Appendix,  No.  66;  also,  Receipts  for  Distributive 
Share,  Assent  to  pay  Share  of  Married  Woman,  Dower  Interest,  &c.,  Nos.  67, 
68,  69. 

2  2  R.  S.,  320;  ante,  page  26. 

3  Laws  of  1852,  p.  411,  §  3;  ante,  page  62. 

4  Laws  of  1857,  chap.  679. 
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touching  the  partition  of  land  owned  by  several  persons. 
Under  that  section,  the  court  may,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding,  by  adding  or 
striking  out  the  name  of  any  party  or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  or 
by  inserting  other  allegations  material  to  the  case,  or  when 
the  amendment  does  not  change  substantially  the  claim  or 
defense  by  conforming  the  pleading  or  proceeding  to  the  facts 
proved. 

Even  before  the  Code,  the  Court  of  Chancery  was  liberal  in 
correcting  error  in  partition  cases.  Thus,  it  was  held,  that 
where,  in  a  partition  suit,  a  report  showed  the  actual  interest 
of  parties,  the  court,  of  its  own  motion,  could  correct  any  error 
which  might  appear  to  the  extent  of  such  interest,  although  no 
formal  exceptions  had  been  filed,  and  without  sending  back  the 
report.1 

And,  as  we  have  seen,  in  a  recent  case,2  the  Court  of  Appeals 
went  beyond  the  strict  letter  of  the  statute,3  and  allowed  an 
amendment  by  filing  a  guardian's  bond  nunc  pro  tunc  after 
judgment  of  sale,  in  order  to  sustain  the  proceedings.  Where 
the  name  of  a  party  defendant  was  omitted,  by  inadvertence,  in 
the  copy  summons  filed  for  publication,  the  mistake  was  allowed 
to  be  corrected  by  amendment  after  judgment.4  And  so,  gen- 
erally, amendments  will  be  liberally  allowed  by  correcting 
misdescription,5  or  the  names  of  parties,  or  filing  necessary 
1  papers  :  such  as  a  guardian's  bond,  or  an  amended  petition  to 
appoint  a  guardian,  or,  indeed,  all  other  irregularities  which  do 
not  affect  the  jurisdiction.6 

Death  of  parties. 

Where  any  of  the  parties  die,  pending  the  proceedings,  their 


1  Safford  v.  Safford,  7  Paige,  259;  Carpenter  v.  Schermerhorn,  2  Barb.  Ch.  K., 
314. 

s  Croghan  v.  Livingston,  17  N.  Y.  R.,  210. 

9  Laws  of  1852,  p.  411,  §  3.  *  Van  Wyck  v.  Hardy,  20  How.,  222. 

6  Thompson  v.  Wheeler,  15  Wend.,  340. 

6  See  Alvord  v.  Beach,  5  Abbott,  341;  Waring  v.  Waring,  7  Abbott,  473;  Noble 
».  Cromwell,  26  Barb.,  475;  Rogers  v.  McLean,  11  Abbott,  440. 

v.  s.  5 
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successors  in  interest — that  is,  their  heirs  or  devisees— must 
be  brought  in  as  parties,  in  the  manner  pointed  out  in  the  first 
volume.1  If  such  heirs  or  devisees  are  not  made  parties,  the 
subsequent  proceedings  are  void,  as  against  the  interest  of  such 
deceased  defendant.2 

If  the  action  be  for  an  account  of  the  rents  as  well  as  for  a 
partition  of  the  lands,  the  heir  may  revive  as  to  the  partition, 
and  the  personal  representatives  as  to  the  rents.3 

Costs. 

With  regard  to  the  costs  in  a  partition  suit,  these  are  now 
regulated  by  the  provisions  of  the  Code  on  that  subject.  The 
general  principles  regulating  the  allowance  of  costs  in  these 
cases,  as  well  as  the  rate  of  allowance,  have  already  been  con- 
sidered.4 As  the  Code  now  stands,  in  addition  to  the  allowance 
mentioned  in  section  308  (and  which  may  be  taxed  to  the 
plaintiff,  of  course,  and  without  any  motion  to  the  court,)  there 
may  also  be,  in  difficult,  &c,  cases  where  a  trial  has  been  had, 
an  additional  allowance  under  section  309.5  But  a  defendant, 
it  seems,  cannot  in  any  case,  as  between  party  and  party,  have 
any  allowance  at  all  beyond  the  ordinary  taxable  items. 

Where  the  premises  are  sold,  the  costs  and  expenses  are 
usually  directed  by  the  judgment  to  be  deducted  from  the  pro- 
ceeds of  sale  ;  and  by  the  judgment  are  ordered  to  be  paid  to 
the  attorneys  of  such  of  the  parties  as  have  appeared,  as  the 
same  have  been  taxed  and  apportioned  by  the  court  in  the  judg- 
ment of  sale.  The  Revised  Statutes  make  provisions  for  the 
taxation  of  such  costs,  and  in  cases  of  actual  partition,  where 
there  are  unknown  owners,  and  for  charging  upon  the  shares  of 
such  unknown  owners  their  ratable  proportion  of  costs,  and 
issuing  execution  for  the  collection  of  the  same.6  In  cases  of 
actual  partition,  the  aggregate  amount  of  costs  of  the  several 
parties  is  to  be  apportioned  and  charged  upon  the  parties  to 
the  proceedings,  according  to  their  respective  rights  and  inte- 
rests in  the  premises ;  and  the  parties  whose  taxed  bills  exceed 


1  Vol.  I.,  pp.  307  et  seq.  2  Eequa  v.  Holmes,  16  N.  T.  R.,  193. 

s  Hoffman  v.  Treadwell,  6  Paige,  308.     4  Vol.  I.,  pp.  593  et  seq. 
5  As  amended  in  1862.  6  See  2  R.  S.,  pp.  327,  328. 
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their  ratable  proportions  of  the  whole  costs,  are .  entitled  to 
executions  against  those  whose  taxed  bills  are  less.1 

On  a  judgment  for  a  sale  of  the  premises,  the  costs  of  the 
parties,  respectively,  should  regularly  be  taxed  as  in  other 
cases,  and  the  amount  thereof  inserted  in  the  judgment  direct- 
ing the  sale,  with  directions  to  the  referee  to  pay  the  same  to 
the  parties  entitled  thereto.  Upon  an  actual  partition  the  costs 
are  not  to  be  inserted  in  the  order  appointing  commissioners, 
but  in  the  final  judgment  rendered  on  confirming  the  report  of 
the  commissioners  making  the  partition. 

Application  to  the  court  subsequent  to  sale. 

Where  shares  which  are  subject  to  incumbrances  are  directed 
to  be  brought  into  court,  the  statute  provides  that  application 
for  the  same  may  be  made  to  the  court ;  which  application 
must  be  accompanied  by  the  aflidavit  of  the  petitioner,  stating 
the  true  amount  actually  due  on  each  incumbrance,  the  owner 
of  such  incumbrance,  and  his  residence,  as  far  as  known.  The 
applicant  must  also  show  due  service  of  a  notice  on  each  owner 
of  any  incumbrance,  of  the  intention  to  make  such  application, 
at  least  fourteen  days  previously.  If  such  owner  reside  in  the 
State,  the  notice  must  be  served  personally ;  or,  if  he  be  absent 
from  his  residence,  by  leaving  a  copy  there  with  some  person 
of  proper  age.  If  he  be  out  of  the  State,  it  may  be  served 
personally  twenty  days  previously,  or  by  publishing  the  same 
in  the  State  paper  four  weeks  successively,  once  in  each  week.2 
Upon  such  application  (which  is  generally  made  upon  petition),3 
the  court  will  proceed  to  hear  the  proofs  and  allegations  of  the 
parties ;  and,  if  any  question  of  fact  arises,  which,  in  the 
opinion  of  the  court,  cannot  be  satisfactorily  determined  with- 
out a  trial  by  jury,  the  court  will  award  a  feigned  issue,  to  be 
tried  as  in  other  cases.  The  costs  of  such  trial  must  be  paid 
by  the  party  failing ;  which  payment  will  be  enforced  by  attach- 
ment.4 


*  Tibbetts  v.  Tibbetts,  7  Paige,  204.        2  2  R.  S.,  324,  §  45. 

3  For  forms  of  Petitions  by  a  Creditor,  and  by  a  Reversioner,  see  Appendix, 
Nos.  80,  81. 

*  2  R.  S-,  324,  §  46.    For  form  of  Order  Directing  Issue,  see  Appendix,  No.  82. 
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Where  there  is  a  life  estate,  or  any  other  contingent  or 
reversionary  interest  in  a  share,  the  proceeds  of  which  has 
been  brought  into  court,  the  judgment  usually  contains  a  general 
clause  that  any  party  in  interest  may  make  such  application  to 
the  court  in  regard  thereto  as  he  shall  be  advised.  This  appli- 
cation is  made  in  a  similar  manner  by  petition  verified,  and 
notice  should  be  given  to  any  party  who  may  be  interested,  by 
personal  service,  if  practicable ;  or,  if  the  party  be  absent,  by 
such  notice  as  the  court  may  direct.1 

"Where  moneys  deposited  in  banks,  or  other  companies,  are 
directed  to  be  paid,  they  must  be  made  payable  to  the  order  of 
the  person  entitled  thereto,  or  of  his  attorney  duly  authorized, 
and  must  specify  in  what  particular  suit,  or  on  what  account 
the  money  is  to  be  paid  out,  and  the  time  when  the  order  was 
made.  The  order  so  made  by  the  court  must  be  certified  by 
the  clerk  and  countersigned  by  the  justice  by  whom  it  was 
made.2 

Incumbrance  to  he  discharged. 

It  is  the  duty  of  the  treasurer  or  other  officer,  who,  under 
the  order  of  the  court,  shall  have  paid  off  any  incumbrance,  to 
procure  satisfaction  thereof  to  be  acknowledged  in  the  form 
required  by  law ;  and  to  cause  such  incumbrance  to  be  duly 
satisfied  or  canceled  of  record,  and  defray  the  expenses  thereof 
out  of  the  portion  of  the  moneys  in  court  belonging  to  the 
party  to  whom  such  incumbrance  was  payable.3 

Jlppeal. 

An  appeal  in  partition  cases  is  now  regulated  by  the  Code  as 
in  other  equity  actions,  the  proceedings  upon  which  have  been 
fully  considered  in  the  first  volume  of  this  work.  The  pro- 
visions of  the  statute  relative  to  writs  of  error  in  partition 
cases,  that  they  may  be  brought  by  any  of  the  parties  jointly 
or  separately,  without  the  consent  of  any  co-plaintiff  or  co-de- 
fendant, and  to  correct  any  erroneous  adjudication  upon  the 
rights  of  any  of  the  respective  defendants  or  respective  plain- 


1  For  forms  of  Order  of  Reference,  Report  of  Referee,and  Order  directing  Pay- 
ment, see  Appendix,  Nos.  83,  84,  85. 

2  See  Sup.  Court  Rule  83.  3  2  R.  S.,  325,  §  48. 
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tiffs,1  are,  no  doubt,  applicable  to  appeals  in  such  cases  under 
the  Code. 

The  court,  upon  appeal,  may  give  judgment,  either  of  affirm- 
ance or  reversal,  in  whole  or  in  part,  and  as  to  any  and  all  the 
parties,  with  costs  to  be  paid  by  either  of  the  parties,  and  by 
any  one  or  more  defendants  or  plaintiffs  to  his  co-defendant  or 
co-plaintiff.2  Where  the  plaintiff's  rights  are  not  contested,  no 
copies  of  the  pleadings  need  be  furnished  the  court  ;3  other- 
wise, the  mode  of  preparing,  bringing  on  and  arguing  the  appeal 
is  in  all  respects  similar  to  that  practiced  in  other  cases. 

An  appeal  from  a  decretal  order  directing  an  actual  partition 
and  appointing  commissioners,  is  an  appeal  from  an  order  and 
not  from  a  judgment,  and  is  brought  on  as  a  motion.  No  appeal 
lies  from  the  general  term  decision  thereon  to  the  Court  of 
Appeals.  A  review  of  such  decision  in  the  Court  of  Appeals 
can  only  be  had  on  appeal  from  the  final  judgment  rendered  on 
the  report  of  the  commissioners  making  the  partition.  It  is 
otherwise  in  case  of  a  judgment  for  the  sale  of  the  premises. 
This,  as  we  have  seen,4  is  usually  final,  and  the  appeal  from 
it  is  from  a  judgment,  the  decision  of  the  general  term  being 
reviewable  on  appeal  to  the  Court  of  Appeals. 


*  2  R.  S.,  329,  §§  75,  76,  77.  '  Ibid,  §  78. 

*  Sup.  Court  Rule  42.  *  Ante,  pages  52,  53. 
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SECTION  I. 

NATURE  OF   PROCEEDINGS,    IN  WHAT    CASES    AND    BEFORE    WHAT   COURTS    MAY   BE 

INSTITUTED. 

The  power  of  a  court  of  equity  to  decree  a  sale  of  mortgaged 
premises,  for  the  purpose  of  obtaining  payment  of  the  debt  and 
costs,  rests  in  this  State,  properly  upon  statutory  enactments.1 
The  ancient  equity  practice  (and  which  is  still,  or  was  until 
recently,  the  practice  in  England),  was  to  file  what  is  called  a 
bill  of  strict  foreclosure,  whereby  a  decree  was  obtained  for  the 
payment  of  the  mortgage  debt,  within  a  short  period  to  be 
fixed  by  the  court ;  in  default  whereof,  the  mortgagor  and  all 
persons  claiming  under  him  were  barred  and  foreclosed  of  all 
right  and  equity  of  redemption,  and  the  estate  became  the  pro- 
perty of  the  mortgagee  in  the  character  of  purchaser.2  And 
the  courts,  except  in  special  cases,  refused  to  decree  a  com- 
pulsory sale  against  the  will  of  the  mortgagor.     The  severity 


1  The  power,  it  is  said,  was  exercised  under  the  colonial  government;  but  the 
earliest  act  in  which  it  was  recognized  was  that  of  April,  1801  (Webster  &  Skin- 
ner, p.  443).  The  power  is  implied  in  the  Revised  Laws,  p.  409,  §  11,  and  p. 
493,  §  21,  and  is  now  given  in  the  Revised  Statutes,  Vol.  II.,  p.  191,  §  157  (orig. 
§  151).     See  Bdw.  on  Referees,  234. 

2  2  Story's  Eq.,  293,  294;  2  Barb.  Ch.  Pr.,  186,  187. 
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of  the  proceeding,  however,  was  mitigated  by  the  practice 
adopted  by  the  courts,  of  enlarging  the  time  to  redeem  from 
six  months  to  six  months,  or  for  shorter  periods,  according  to 
the  equity  arising  from  circumstances.1 

The  exercise  of  this  equitable  power  of  postponing  the  time 
within  which  the  debt  must  be  paid,  it  will  be  seen,  really 
renders  the  strict  foreclosure  of  a  mortgage  a  less  certain,  if 
not  a  less  sufficient  remedy  than  the  ordinary  foreclosure  by  a 
sale  of  the  premises,  as  authorized  by  statute.  Accordingly, 
though  the  strict  foreclosure,  no  doubt,  still  exists  as  an  equit- 
able remedy,  if  the  parties  choose  to  ask,  or  the  court  thinks 
proper  to  allow  it,  yet  it  is  rarely  resorted  to  in  this  State 
(except  in  special  cases,  to  be  noticed  hereafter 2),  the  statutory 
remedy  of  a  judgment  for  a  sale  of  the  mortgaged  premises  to 
satisfy  the  mortgage  and  costs  being  almost  invariably  adopted. 
I  shall,  therefore,  in  this  and  the  four  following  sections  con- 
sider only  the  course  of  proceedings  in  the  latter  class  of  cases. 

What  courts  have  jurisdiction. 

The  Supreme  Court,  succeeding  to  the  powers  of  the  Court 
of  Chancery,  exercises  general  jurisdiction  in  this  class  of  cases. 
The  county  courts  of  the  several  counties,  by  sub.  3,  sec.  30,  of 
the  Code,  have  jurisdiction  in  cases  "  for  the  foreclosure  or 
satisfaction  of  a  mortgage,  and  the  sale  of  mortgaged  premises 
situated  within  the  county,  and  the  collection  of  any  deficiency 
on  the  mortgage  remaining  unpaid  after  the  sale  of  the  mortgaged 
premises."  Though  the  power  thus  conferred  has  been  doubted,3 
yet  it  is  now  decided  to  be  valid  and  constitutional.4  This 
would  not  include  jurisdiction  of  an  action  brought  to  redeem 
mortgaged  premises.  The  courts  mentioned  in  section  33  of 
the  Code,  have  also  jurisdiction  of  an  action  for  the  foreclosure 
of  a  mortgage,  in  the  cases  mentioned  in  that  section.5 

1  Ibid;  4  Kent's  Com.,  181,  182.  In  this  State,  also,  the  time  allowed  for 
redemption  was  not  certain,  but  rested  in  the  discretion  of  the  court,  and  might 
be  enlarged  from  time  to  time  upon  such  equitable  terms  as  the  court  considered 
proper  to  impose.     Perine  v-  Dana,  4  John.  Ch.  R.,  140. 

2  See  post,  sec.  7,  of  this  chapter.  a  Hall  v.  Nelson,  23  Barb.,  88. 

4  Benson  v.  Cromwell  (Supreme  Court,  1st  District),  6  Abbott,  83;  Arnold  v. 
Eees  (Court  of  Appeals),  17  How.,  35;  7  Abbott,  328. 
6  The  same  as  in  partition  cases.    See  ante,  page  3. 
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Nature  of  the  proceedings  and  how  governed. 

There  is  no  particular  provision  of  the  Code  which  is  specially 
applicable  to  foreclosure  suits.  They  are  governed  by  the 
principles  of  the  former  equity  practice,  as  regulated  by  the 
general  system  of  the  Code,  and  by  the  present  rules  of  the 
Supreme  Court,  which  are  in  substance  similar  to  the  former 
Chancery  rules. 

The  object  of  the  action  is  to  enable  the  mortgagee,  or 
assignee  of  the  mortgage,  to  get  his  money  by  a  sale  of  the 
mortgaged  premises ;  such  sale  barring  and  foreclosing  the 
mortgagor  and  all  persons  claiming  from  or  under  him,  who  are 
made  parties,  of  all  equity  of  redemption  in  the  mortgaged 
premises.  Previous  to  the  foreclosure,  the  title_  and  seizin 
remain  in  the  mortgagor,  the  property  in  the  mortgage  being  a 
mere  chattel  interest  j1  and  this  title  and  interest  are  not 
divested  except  by  a  valid  judgment  of  foreclosure  and  sale.2 

Concurrent  remedy  of  suit  on  the  bond. 

When  the  whole  or  any  portion  of  the  amount  secured  by  the 
mortgage  is  due  and  unpaid,  if  there  be  a  bond  accompanying 
the  mortgage,  the  holder  thereof  may  elect  whether  to  proceed 
by  suit  on  the  bond,  or  to  foreclose  the  mortgage,  but  he  can- 
not have  both  remedies  at  the  same  time. 

The  commencement  of  the  foreclosure  suit  prevents  a  subse- 
quent suit  on  the  bond,  unless  authorized  by  the  court,  and 
this  authority  will  only  be  given  in  extraordinary  cases.3  But 
a  foreclosure  suit  may  be  commenced  after  a  suit  on  the  bond, 
and  before  judgment,  the  consequence  being  that  .the  plaintiff 
will  not  be  allowed  to  proceed  with  his  suit  on  the  bond  with- 
out the  special  permission  of  the  court.4 

If  judgment  have  been  obtained  in  the  suit  on  the  bond,  no 
proceedings  can  be  had  in  the  foreclosure  suit,  unless  an  exe- 
cution upon  such  judgment  has  been  returned  unsatisfied,  in 


1  Gardner  v.  Heartt,  3  Denio,  232;  Calkins  v.  Calkins,  3  Barb.,  305. 

2  See  Layman  v.  Whiting,  20  Barb.,  559;  Bryan  v.  Butts,  27  Barb.,  503;  Arnot 
v-  McClure,  4  Denio,  41. 

3  2  R.  S.,  191,  §  159  (orig.  §  153);   Williamson  v.  Champlin,  8  Paige,  70; 
Suydam  v.  Bartle,  9  Paige,  294. 

*  Eagle  v.  Underhill,  3  Edw.  Ch.  R.,  251. 
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whole  or  in  part,  and  the  sheriff  has  returned  that  the  defendant 
has  no  property  whereof  to  satisfy  the  execution,  except  the 
mortgaged  premises.1 

This  return  is  made  by  virtue  of  the  statute  which  prohibits 
such  premises  from  being  sold  under  the  execution  upon  the 
judgment  against  the  mortgagor,  but  upon  such  execution  the 
plaintiff's  attorney  is  required  to  endorse  a  brief  description  of 
the  premises  mortgaged,  referring  to  the  page  and  book  of  the 
record  in  which  the  mortgage  is  recorded,  with  a  direction  to 
the  sheriff  not  to  levy  the  execution  upon  such  premises,  or  any 
part  thereof.2  And  where  it  appears  that  a  judgment  at  law 
has  been  obtained,  the  complaint  must  show  that  the  plaintiff 
has  in  this  way  exhausted  his  remedy,  otherwise  the  defendant 
may  demur ;  or  if  the  bill  do  not  state  that  such  judgment  has 
been  obtained  the  defense  may  be  taken  by  answer.3 

When  part  of  the  debt  has  been  collected  in  the  suit  on  the 
bond,  the  complaint  should  so  state,  and,  of  course,  the  foreclo- 
sure and  sale  should  be  demanded  for  the  residue  only. 

The  court  will  not  decree  a  foreclosure  and  sale,  even  against 
a  defendant  who  has  suffered  the  bill  to  be  taken  as  confessed, 
where  it  shows  that  a  judgment  has  been  recovered,  unless  it 
also  shows  that  an  execution  has  been  issued  thereon  and 
returned  unsatisfied.4 

SECTION  II. 

PARTIES   TO   THE    ACTION. 

The  subject  of  parties  generally  has  been  already  considered 
in  the  first  volume  of  this  work,  and  the  principles  there  laid 
down  are  equally  applicable  to  foreclosure  as  to  other  cases. 
A  few  additional  remarks  may  be  proper,  relative  to  this  par- 
ticular class  of  actions. 
Parties  plaintiff. 

The  property  in  a  mortgage,  as  we  have  seen,5,  is  a  chattel 


1  2  R.  S.,  192,  §  162  (orig.  §  156).   See  also  2  Barb.  Ch.  Pr.,  172,  and  cases  cited. 

'  2  R.  S.,  368,  §§  31,  32. 

8  Shufelt  v.  Shufelt,  9  Paige,  137.  *  Ibid. 

8  dnte,  page  72.    See  also  Waring  v.  Smythe,  2  Barb.  Ch  R.,  135. 
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interest  merely,  and  therefore  subject  to  the  same  rules  which 
apply  to  the  assignment  and  rights  of  property  in  .other  chattels 
and  choses  in  action.  Hence,  the  action  must  be  brought  in 
the  name  of  the  party  beneficially  interested,  or,  if  he  be  dead, 
of  his  executor  or  administrator,  and  not  the  heir,  who  is 
neither  a  necessary  nor  a  proper  party.  If  the  mortgage  be 
held  in  trust,  the  trustee  is  the  proper  party  plaintiff.1  A 
mortgage  with  bond  accompanying,  executed  to  two  persons  to 
secure  payment  of  a  debt  due  themselves,  and  also  debts  due 
several  other  persons,  it  was  held,  might  be  assigned  by  the 
obligees,  and  a  suit  for  the  foreclosure  properly  commenced  by 
the  assignee ;  the  obligors  being  regarded  as  trustees  for  the 
other  parties.'2  The  former  equity  rule  in  this  respect,  namely, 
that  where  a  mortgage  was  given  in  trust  for  others,  all  the 
cestuis  que  trust  should  be  made  parties  as  well  as  the  trustee,3 
is  modified  in  this  respect  by  section  113  of  the  Code.  But,  no 
doubt,  now,  as  formerly,  where  several  persons  are  each  entitled 
in  their  own  right  to  a  separate  portion  of  the  debt,  all  must 
be  made  parties.4 

If  the  mortgagee  has  assigned  the  mortgage  as  security  or 
pledge  for  a  loan  of  less  amount,  he  may,  especially  where  the 
assignee  refuses  to  proceed,  bring  an  action  of  foreclosure  in  his 
own  name,5  in  which  case  the  assignee  should  be  made  a  party 
defendant.  The  assignee  has  also  the  right  to  bring  the  action, 
if  he  chooses,  making  the  assignor  a  party.6  But  if  the  assign- 
ment is  absolute,  the  assignee  alone  is  the  only  necessary  or 
proper  party.7 

If  the  mortgage  be  the  separate  property  of  a  married  woman, 
she  is  the  proper  party  plaintiff  without  her  husband.8  And 
the  marriage  of  a  female  mortgagor  with  the  mortgagee,  since 
the  act  of  1848  for  the  protection  of  the  rights  of  married 
women,  does  not  extinguish  her  right  of  action  on  the  mortgage.9 

1  Code,  §  113.     See  Vol.  L,  pp.  84,  85. 

2  Boardman  v.  Sayre,  General  Term,  3d  District,  not  reported. 

3  2  Barb.  Ch.  Pr.,  174.  "  Story's  Eq.  PL,  184. 
6  Norton  v.  "Warren,  3  Edw.  Ch.  R.,  106. 

6  Ibid;  Christie  v.  Herrick,  1  Barb.  Ch.  R.,  255. 

'  See  Vol.  I.,  pp.  72-74.  8  Code,  §  114.  And  see  Vol.  I.,  pp.  86,  87. 

0  Powers  v.  Lester,  23  N.  Y.  R.,  527;  17  How.,  413. 
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And  though  she  unite  with  her  husband  in  a  junior  mortgage  of 
the  same  land,  the  act  affects  only  her  inchoate  right  of  dower, 
but  does  not,  in  the  absence  of  words  for  that  purpose,  impair 
her  priority  of  lien.1 

Parties  defendant. 

The  general  rule  is,  that  all  persons  having  an  interest  in  the 
equity  of  redemption,  should  be  made  defendants  in  an  action 
for  foreclosure.2  And,  if  the  equity  of  redemption  belongs  to 
different  persons  as  devisees,  or  as  having  charges  as  legatees 
thereon,  all  of  them  should  be  joined  as  defendants.3  Not  only 
is  the  mortgagor,  who  is  the  owner  of  the  fee,  an  indispensable 
party,  but  in  case  of  his  death,  his  heirs  must  be  made  parties  ; 
and  the  cause  cannot  be  proceeded  in  without  them.4  In  an 
action  of  foreclosure  against  a  grantee  of  the  mortgaged  pre- 
mises, the  mortgagor,  though  personally  liable  for  the  deficiency, 
is  only  a  proper,  and  not  a  necessary  party ;  and  the  grantee 
cannot  object  that  the  mortgagor  is  not  a  party.5  But  a 
grantee,  who  is  the  owner  of  the  equity  of  redemption,  which 
is  the  primary  fund  for  the  payment  of  the  debt,  is  a  necessary 
party;  and  if  not  made  so,  the  mortgagor  may  take  the  objec- 
tion by  answer.  And,  it  has  been  held  even,  that  the  fact  of 
the  deed  from  the  mortgagor  not  being  on  record  at  the  time  of 
the  commencement  of  the  suit  and  filing  notice  of  lis  pendens, 
does  not  excuse  the  omission  to  make  the  grantee  who  is  owner 
of  the  equity  of  redemption,  a  party.6  But  where  there  is  a 
mere  written  agreement  to  convey  the  premises,  though  the 
holder  of  such  an  agreement  is  a  proper  party  defendant,  yet, 
it  is  not  absolutely  necessary  to  bring  him  in,  and  a  valid  judg- 
ment may  be  rendered  without  him.7 

The  personal  representatives  of  the  owner  of  the  equity  of 


1  Powers  v.  Lester,  23  N.  Y.  R.,  527;  17  How.,  413. 

s  2  Barb.  Ch.  Pr.,  174;  Story's  Bq.  PL,  177. 

a  McGown  v.  Yorks,  6  John.  Ch.  Pr.,  450. 

4  2  Barb.  Ch.  Pr.,  176;  10  Paige,  410. 

"  Bigelow  v.  Bush,  6  Paige,  343;  Drury  v.  Clark,  16  How.,  424. 

6  Hall  v.  Nelson,  23  Barb.,  88.    See  also  Griswold  v.  Fowler,  6  Abbott,  113. 
But  see  contra,  Earle  v.  Barnard,  22  How.,  437. 

7  Crooke  v.  O'Higgins,  14  How.,  154. 
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redemption,  who  are  not  personally  liable  for  the  debt,  are  in  no 
case  even  proper  parties,  the  right  and  interest  being  in  the 
heir ;  but,  if  the  mortgagor  or  other  party  who  is  personally 
liable  for  the  deficiency,  is  dead,  his  personal  representatives 
may  be  made  parties,  to  enable  the  plaintiff  to  obtain  a  judg- 
ment over  against  them  for  such  deficiency  to  be  paid  out  of 
the  assets.1  But  the  heirs  of  a  deceased  mortgagor  or  guar- 
antor, who  have  no  interest  in  the  mortgaged  premises,  cannot 
be  made  parties  to  the  action  for  the  purpose  of  obtaining 
against  them  a  judgment  for  the  deficiency  against  the  real 
estate  of  the  decedent  which  has  come  to  them  by  descent  or 
devise.2  And  the  only  cases  in  which  the  personal  representa- 
tives of  a  deceased  mortgagor  are  necessary  parties,  seem  to 
be  where  they  have  an  interest  in  the  equity  of  redemption ; 
as,  for  example,  where  the  mortgagor  was  possessed  of  a  term 
of  years  which  he  has  mortgaged ;  for,  in  such  case,  the  equity 
belongs  to  the  personal  representatives,  and  payment  is  sought 
out  of  the  personal  estate.3  If  the  mortgage  comprises  both 
freehold  and  leasehold  estate,  the  heir  and  personal  representa- 
tive must  both  be  made  parties.4 

A  mortgagee,  who  has  assigned  a  bond  and  mortgage  and 
guarantied  their  collection,  may  be  made  a  party  defendant,  or 
if  dead,  his  personal  representatives  may  be  made  parties,  in 
order  to  obtain  a  judgment  against  them  for  the  deficiency.5 
And  where  a  mortgage  is  assigned  as  a  mere  security  for  a 
debt,  or  where  but  a  part  of  the  mortgage  debt  is  assigned,  the 
assignor  is  a  necessary  party  to  a  complaint  for  the  foreclosure 
of  the  mortgage.6  Where  the  mortgage  debt  is  secured  by  the 
obligation,  or  other  evidence  of  debt,  of  any  person  other  than 
the  mortgagor,  he  may  be  made  a  party  defendant,  and  the 
court  may  adjudge  payment  of  the  balance  of  such  debt  remain- 
ing unsatisfied  after  a  sale  of  the  mortgaged  premises,  as  well 
against  such  other  persons  as  the  mortgagor,  and  may  enforce 


1  Leonard  v.  Morris,  9  Paige,  90.  *  Ibid. 

3  Story's  Eq.  PL,  182;  2  Barb.  Ch.  Pr.,  176. 

4  Story's  Eq.  PL,  182. 

1  Leonard  v.  Morris,  9  Paige,  90. 

6  Christie  v.  Herrick,  1  Barb.  Ch.  E.,  255. 
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such  judgment  as  in  other  cases.1     But,  a  mere  guarantor  of 
"  collection,"  has  been  held  not  to  be  a  proper  party  defendant.2 

As  to  making  judgment  creditors  and  other  incumbrancers  parties. 
The  general  rule  in  equity  is,  that  all  incumbrancers  shall  be 
made  parties  ;  they  are  considered,  at  least,  as  proper  parties 
to  a  suit  for  foreclosure,  whether  prior  or  subsequent  incum- 
brancers.3 The  rule,  no  doubt,  admits  of  some  exceptions,  and 
the  line  of  distinction  between  proper  and  necessary  parties  is 
sometimes  difficult  to  draw.  Thus,  though  the  holder  of  a 
prior  mortgage  which  is  due,  is  no  doubt  a  proper  party,  yet  a 
judgment  of  sale  may  be  very  well  rendered  without  him,  his 
lien  still  remaining  unimpaired  on  the  land  in  the  hands  of  the 
purchaser.  But  the  holder  of  a  subsequent  mortgage,  or  a 
subsequent  judgment  creditor,4  is  a  necessary  party ;  not,  per- 
haps, so  far  as  regards  the  validity  of  the  judgment,  if  no 
objection  be  taken,  or  of  a  sale  under  it,  but  necessary  to  bar 


1  2  R.  S.,  191,  §  160  (orig.  §  154). 

*  Baxter  v.  Smack,  17  How.,  183. 

8  Story's  Eq.  PL,  177;  2  Barb.  Ch.  Pr.,  174;  3  John.  Ch.  R.,  459;  1  Barb.  Ch. 
R.,  490. 

4  Walsh  v.  Rutgers  Fire  Ins.  Co.,  13  Abbott,  33;  Brainard  v.  Cooper,  6  Seld., 
356;  Haines  v.  Beach,  3  John.  Ch.  R.,  460.  And  see  4  Kent's  Com.,  162;  2 
Story's  Eq.  Juris.,  §  1023.  In  regard  to  making  judgment  creditors  and  those 
claiming  under  them  parties  to  a  foreclosure  suit,  it  was  provided  by  the  act  of 
1840  (se|.  9,  p.  289),  to  reduce  the  expenses  of  foreclosing  mortgages,  that  they 
need  not  be  made  parties  in  the  first  instance,  and  the  decree  in  the  action  was 
made  to  bar  and  foreclose  their  rights,  subject  to  the  further  provisions  of  the  act, 
that  is,  subject  to  their  right  to  apply  to  be  made  parties,  and  also  to  petition  for 
the  surplus  moneys.  The  act  of  1844  (sec.  5,  p.  531),  repealed  this  provision, 
leaving  the  law  as  it  stood  before.  The  case  of  Brainard  v.  Cooper,  supra,  in  the 
Court  of  Appeals,  though  decided  by  a  divided  court,  it  is  supposed,  lays  down 
the  correct  rule  in  such  cages,  namely,  that  a  junior  Judgment  creditor  must  be  a 
party  to  a  foreclosure  suit  in  order  to  bar  his  equity  oT  redemption,  and  if  not  made 
a  party,  he  is  entitled  to  his  bill  to  redeem  against  a  purchaser  at  the  foreclosure 
sale,  even  though  he  has  not  made  his  lien  specific  by  execution  and  sale. 

The  recent  case  of  Walsh  v.  Rutgers  Fire  Ins.  Co.,  13  Abbott,  33,  holds  that 
where  a  subsequent  mortgagee,  whose  mortgage  is  recorded,  is  not  made  a  party, 
and  the  prior  mortgagee  who  forecloses  becomes  the  purchaser  at  the  sale,  he 
merely  takes  the  equity  of  redemption  from  the  mortgagor,  and  is  to  be  regarded 
only  as  a  mortgagee  in  possession,  the  subsequent  mortgagee  being  in  such  case 
entitled  to  his  action  to  foreclose  his  mortgage,  or  more  properly,  his  action  to 
redeem  the  mortgaged  premises. 
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the  interest  of  such  party,  the  consequence  of  omitting  him 
being  (as  will  be  hereafter  noticed),  that  the  proceedings  as  to 
him  are  void  and  he  will  be  entitled  to  his  action  to  redeem. 
The  common,  and,  indeed,  the  only  safe  practice  is,  to  make  all 
incumbrancers  by  subsequent  mortgage,  and  by  prior  mortgage, 
if  such  prior  mortgage  is  due,  as  well  as  judgment  creditors 
and  those  claiming  under  them,  parties  defendants,  in  order  to 
give  a  title  to  the  premises  discharged  of  their  claims.  A  prior 
mortgagee,  whose  mortgage  is  not  yet  due,  should  not  be  made 
a  party. 

Where  legacies  are  charged  upon  the  land,  the  legatees  are 
necessary  parties,  though  the  mortgage  is  subsequent  to  the 
charge.1  Every  person  interested  in  the  proceeds  of  the 
division  of  the  estate — such,  for  example,  as  the  wife  or  widow 
of  the  owner  of  the  equity  of  redemption,  must  be  made  a 
party  in  order  to  bar  her  dower.2  Even  on  the  foreclosure  of 
a  mortgage  given  to  secure  purchase  money,  the  wife  of  the 
mortgagor,  or  of  the  grantee  of  the  mortgagor,  is  a  necessary 
party  in  order  to  extinguish  her  inchoate  or  contingent  right  of 
dower.3  Though  the  wife's  inchoate '  right  of  dower  cannot  be 
set  up  against  the  mortgagee,  where  the  mortgage  is  given  for 
the  purchase  money,  yet  it  may,  on  becoming  absolute  on  the 
death  of  her  husband,  against  any  other  person,  and  if  not 
made  a  party  to  the  foreclosure  suit,  she  is  entitled  to  redeem.4 

Other  future  and  contingent  interest  and  claims  in  the  equity 
of  redemption  should  be  guarded  against  in  the  same  way,  and 
even  though  it  may  not  be  necessary  to  make  every  person 
having  a  future  and  contingent  interest  a  party,  yet  the  person 
having  the  first  vested  estate  of  inheritance,  and  all  persons 
having  prior  intermediate  estates  or  interests  should  be  brought 
before  the  court,  and  when  this  is  done  a  valid  title  can  be 


1  6  John.  Ch.  R.,  450. 

5  Denton  v.  Nanney,  8  Barb.,  618. 

3  Mills  v.  Van  Voorhies,  20  N.  Y.  R.,  412;  10  Abbott,  152. 

4  Ibid;  Wheeler  v.  Morris,  2  Bosw.,  524;  Bell  v.  Mayor,  &c,  10  Paige,  49.  If 
the  husband  has  any  contingent  or  present  interest  in  the  fee  -which  is  owned  by 
the  wife,  as  for  example,  a  life  estate  or  a  joint  interest,  &c.,  he  should  be  joined 
with  her.  See  on  this  subject,  and  also  as  to  the  effect  of  the  repeal  of  the  act  of 
1860,  which  gave  him  as  her  survivor  a  life  estate,  ante,  page  56,  note  2. 


COMMENCEMENT  OF  ACTION.  79 

given  under  the  judgment.1  .  No  doubt  also,  as  in  cases  of  par- 
tition, the  future  contingent  interests  of  persons  not  in  esse  will 
be  barred  by  a  judgment  or  sale  in  foreclosure  being  represented 
by  the  parties  owning  the  equity  of  redemption,  who  are  brought 
before  the  court.2 

A  person  claiming  adversely  to  the  title  of  the  mortgagor, 
and  prior  to  the  mortgage,  cannot  properly  be  made  a  party 
defendant  for  the  purpose  of  trying  the  validity  of  such  adverse 
claim  of  title.3  This  was  held  in  a  suit  in  equity  arising  before 
the  Code. 

SECTION  III. 

PROCEEDINGS    ON    COMMENCING   ACTION. 

The  action  is  commenced  by  the  service  of  a  summons  and 
complaint,  or  of  a  summons  alone,  usually  with  notice  of  the 
object  of  the  action.4 

A  copy  of  the  complaint  should  be  served  with  the  summons 
on  the  defendant  (if  any),  who  is  liable  to  a  judgment  over  for 
deficiency.  On  each  of  the  other  defendants  it  is  the  most 
convenient  in  practice  to  serve  merely  a  summons  with  the 
usual  notice,  prescribed  by  section  131  of  the  Code,  of  the 
object  of  the  action,  containing  a  brief  description  of  the  mort- 
gaged premises,  and  that  no  personal  claim  is  made  against  suoh 
defendant. 

Care  should  be  taken  that  the  notice  describe  correctly  the 
object  of  the  action.  If  it  describe  the  object  to  be  simply  a 
foreclosure  when  the  real  object  is  a  reformation  of  the  mort- 
gage in  some  material  part,  and  a  foreclosure  of  the  same  as 
corrected,  and  thus  mislead  the  defendant,  the  judgment  would 
be  irregular  as  against  such  defendant,  and  would,  no  doubt, 
be  set  aside  on  motion. 

The  object  of  the  notice  is  to  prevent  defendants  from  ap- 
pearing  unnecessarily    and    disclaiming,   on    ascertaining   the 


1  Nodine  v.  Greenfield,  7  Paige,  544. 
a  Mead  v.  Mitchell,  17  N.  Y.  K.,  210. 

3  Corning  v.  Smith,  2  Selden,  82. 

4  See  form  Summons  and  Notice,  Appendix,  No.  86. 


80  ACTIONS  FOR  FORECLOSURE. 

nature  of  the  suit,  and  thus  obtaining  their  costs  of  appearance. 
This  cannot  now  be  done  where  such  notice  is  served.  And 
even,  perhaps,  where  no  notice  has  been  served  and  a  party- 
appears,  he  may  be  compelled,  in  order  to  entitle  him  to  costs,  in 
accordance  with  the  former  practice,  to  satisfy  the  court  that 
he  has  been  misled  by  the  neglect  to  serve  notice,  and  supposed 
it  necessary  to  employ  an  attorney.1 

The  summons,  if  served  with  a  notice  merely,  must  state 
where  the  complaint  is  or  will  be  filed — that  is  the  county  where 
the  place  of  trial  is  designed  to  be  had — which  must  be  the 
county  where  the  mortgaged  premises  are  situated.2  Still,  if 
the  wrong  county  be  selected,  and  no  objection  be  made  by  the 
defendant's  making  a  demand  or  motion  to  change  the  place  of 
trial  to  the  proper  county,  the  judgment  is  not  for  that  reason 
invalid  or  irregular.3 

The  requisites  of  the  summons,  mode  of  service,  and  proof 
thereof  are  in  all  respects  the  same  as  in  other  equity  actions.4 
It  must  be  served  upon  each  infant  as  well  as  upon  the  other 
defendants  ;  and  if  such  infant  is  under  the  age  of  fourteen, 
must  be  served  also  upon  his  father,  mother,  or  guardian,  or  if 
there  be  none  within  the  State,  then  upon  any  person  having 
the  care  or  control  of  such  infant,  or  with  whom  he  shall  reside, 
or  in  whose  service  he  shall  be  employed.5  If  there  be  no  ser^ 
vice  upon  an  infant  defendant,  the  judgment  as  to  him  is  abso- 
lutely void  and  the  defect  can  be  remedied  only  by  a  new  action.6 

Jibsent  defendant. 

Where  the  defendant  cannot  "  after  due  diligence  be  found 
within  this  State,"  an  order  of  publication  must  be  obtained, 
and  service  by  publication  made  in  the  manner  already  pointed 
out  ;7  and  this  is  in  all  such  cases  a  preferable  mode  to  the 


1  Jay  v.  Ensign,  9  Paige,  230. 

»  Code,  §  123;  Miller  v.  Hall,  3  How.,  325. 

3  Marsh  v.  Lowry,  26  Barb.,  197;  16  How.,  41. 

4  See  Vol.  I.,  pp.  32-55. 
6  Code,  §  134,  sub.  2. 

6  Rogers  v.  McLean,  10  Abbott,  306,  overruled  upon  another  point,  11  Abbott, 
440. 
'  Vol.  I.,  pp.  48-55. 
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substituted  service  authorized  by  the  act  of  1853,1  which  can 
never  be  necessary  in  a  suit  for  foreclosure. 

Care  should  be  taken  to  file  the  affidavit  and  order  of  publi- 
cation with  the  clerk  within  five  days  after  the  same  are  granted 
as  provided  by  the  rnle,2  otherwise  the, proceeding  are  liable  to 
be  vacated  with  costs.3 

Unknown  owners. 

By  an  amendment  to  section  135  of  the  Code4  it  is  provided 
that  if  any  party  or  parties  having  any  interest  in,  or  lien  upon, 
such  mortgaged  premises,  are  unknown  to  the  plaintiff,  and  the 
residence  of  such  party  or  parties  cannot,  with  reasonable  dili- 
gence, be  ascertained  by  him,  and  such  fact  shall  be  made  to 
appear,  by  affidavit,  to  the  court,  or  to  a  justice  thereof,  or  to 
a  county  judge  of  the  county  where  the  trial  is  to  be  had,  such 
court,  justice  or  county  judge  may  grant  an  order  that  the 
summons  be  served  on  such  unknown  party  or  parties  by  pub- 
lishing the  same  for  six  weeks,  once  in  each  week  successively, 
in  the  state  paper  and  in  a  newspaper  printed  in  the  county 
where  the  premises  are  situated,  which  publication  shall  be 
equivalent  to  a  personal  service  on  such  unknown  party  or 
parties. 

The  affidavit  and  order  should  be  filed  within  five  days  as 
required  by  the  rule  (No.  4),  in  other  cases  of  publication. 

Filing  notice  of  lis  pendens. 

The  filing  of  a  notice  of  lis  pendens,  which  is  optional  with 
the  plaintiff  in  any  other  kind  of  action,  is  essential  in  this. 
By  section  132  of  the  Code  it  must  be  filed  twenty  days  before 
judgment.  And  by  the  Ylst  rule  it  must  be  proved  to  be  filed 
twenty  days  before  "  application  for  judgment,  and  at  or  after 
the  time  of  filing  the   complaint."     A  notice  of  lis  pendens  in 


*  Laws  of  1853,  p.  974.  See  Vol.  I.,  p.  47.  This  act  is  designed  to  supply  an. 
omission  in  the  Code  in  case  of  service  upon  a  resident  defendant  who  cannot  be 
found,  and  the  case  does  not  fall  under  either  of  the  subdivisions  2  and  4  of  sec. 

135  of  the  Code.    A  foreclosure  case  falls  under  subdivision  4.    See  Vol.  I.,  pp. 
47-49. 

*  Rule  4. 

a  See  forms  of  Affidavit  and  Order  of  Publication,  Appendix,  Nos.  87,  88. 
4  Amendments  of  1860. 

V.  S.    6 
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foreclosure,  therefore,  is  not  regularly  filed  or  at  least  does  not 
become  "operative,  until  the  complaint  is  actually  filed,1  and  a 
judgment  entered  without  proof  that  such  notice  has  been  filed 
for  the  requisite  length  of  time  is  irregular,  though  if  a  notice 
has  been  actually  filed  it  would  not  be  absolutely  void.2 

The  statute  (Code,  §  132)  prescribes  what  the  notice  must 
contain,  namely  "  the  date  of  the  mortgage,  the  parties  thereto, 
and  the  time  and  place  of  recording  the  same."  In  addition  to 
this,  the  rule  (No.  11)  requires  that  it  shall  also  contain  "  the 
object  of  the  action,  and  a  description  of  the  property  in  that 
county  affected  thereby."  A  defect  in  the  particulars  required 
by  the  rule,  merely  goes  to  the  regularity  of  the  proceedings, 
and  does  not  make  the  judgment  absolutely  void ;  though  a 
compliance  with  the  provisions  of  the  statute  is  necessary  to 
the  validity  of  the  judgment.  Still,  it  has  been  held,  that  a 
notice  containing  every  statutory  requirement,  except  stating 
where  the  mortgage  was  recorded,  was  substantially  a  compli- 
ance with  the  statute,  and,  taken  in  connection  with  the  affidavit 
of  proof  of  filing,  rendered  the  judgment  sufficient  to  cut  off 
the  equity  of  redemption  of  judgment  creditors.3  Such  experi- 
ments, however,  are  dangerous,  and  in  all  cases  it  is  better  to 
follow  strictly,  not  only  the  provisions  of  the  statute,  but  of 
the  rule.  The  notice,  therefore,  stating  fully  everything 
required  by  the  rule,  should  be  filed  at  the  commencement  of 
the  action,  and  at  the  same  time  with  filing  the  complaint.4 
So,  although  it  is  said,  that,  if  the  complaint  is  amended  only 
by  adding  new  parties,  it  is  not  necessary  to  file  an  amended 
notice  of  lis  pendens,  except  as  to  such  new  parties  ;5  yet,  in  a 
foreclosure  suit,  such  new  or  amended  notice  should  always  be 


'  Benson  v.  Sayre,  7  Abbott,  472,  note. 

*  Potter  v.  Rowland,  4  Selden,  448.  s  Ibid. 

'  By  the  recent  amendment  to  section  132  (Laws  of  1862),  it  is  provided  that 
for  the  purposes  of  this  section  an  action  shall  be  deemed  to  be  pending  from  the 
time  of  the  filing  of  such  notice,  provided,  however,  that  such  notice  shall  be  of  no 
avail  unless  it  shall  be  followed  by  the  first  publication  of  the  summons,  or  an 
order  therefor,  or  by  the  personal  service  thereof  on  a  defendant  within  sixty  days 
after  such  filing.  And  the  section  further  provides  that  on  the  abatement  of  the 
action  the  court  may  direct  the  clerk  to  remove  the  notice  from  record. 

0  Waring  v.  Waring,  7  Abbott,  474;  Curtis  v.  Hitchcock,  10  Paige,  399. 
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filed  on  any  amendment  made  to  the  complaint,1  together  with 
a  copy  of  the  amended  complaint,  and  at  least  twenty  days 
before  application  for  judgment.2 

Preparing  proof  of  service  of  summons  and  of  filing  notice  of  lis 
pendens. 

Due  proof  of  the  service  of  the  summons  and  complaint,  or 
summons  and  notice,  should  be  prepared  for  use  in  case  of 
default.  This  is  either  by  the  certificate  of  the  proper  officer, 
by  affidavit,  or  by  admission  of  service,  as  already  pointed  out.3 
If  the  latter,  the  signature  to  the  admission  (unless  an  attorney 
or  other  officer  of  the  court)  must  be  verified. 

Proof  of  the  filing  of  notice  of  lis  pendens  is  either  by  affi- 
davit, or  by  the  certificate  of  the  clerk  of  the  county.4  If  the 
latter  (which  merely  shows  the  date  of  the  filing  in  the  proper 
county),  an  additional  affidavit  will  be  necessary  to  show  also 
the  filing  of  the  complaint,  which,  as  has  been  observed,  must 
accompany  or  precede  the  filing  of  lis  pendens. 


SECTION  III. 

COMPLAINT  AND  SUBSEQUENT  PROCEEDINGS  TO  SALE  OF  PREMISES. 

» 

If  any  defendant  appears  and  demands  a  copy  of  the  com- 
plaint, it  must  be  served  on  the  attorney  appearing  for  such 
defendant,  within  twenty  days  (or  forty,  if  served  by  mail) 
after  service  of  such  notice. 

What  complaint  must  contain. 

A.  proper  complaint  in  foreclosure,  under  the  Code,  is  in  sub- 
stance the  same  as  the  former  bill  in  equity.  It  should  allege 
the  making  of  the  mortgage,  its  date  and  amount,  when  and 
where  recorded,  and  the  amount  claimed  to  be  due  thereon,  with 
a  brief  description  of  the  premises.  Where  subsequent  incum- 
brancers are  made  parties,  the  general  practice  is  to  aver  that 
they  have  or  claim  some  interest  in  the  premises  sought  to  be 
foreclosed,   by  mortgage,  judgment  or  otherwise,  as  the  case 


1  Vol.  I.,  pp.  46,  54. 

3  See  form  Notice  Lis  Pendens,  Appendix,  No.  89.  3  Rule  71. 

4  See  form  Affidavits,  Appendix,  No.  90. 
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may  be  ;*  which  interest,  if  any,  is  junior  and  subordinate  to 
the  mortgage  and  claim  of  the  plaintiff.  And  if  a  prior  judg- 
ment creditor  is  made  a  party,  or  mortgagee  whose  mortgage 
is  due,  the  fact  should  be  so  alleged,  and  that  it  is  a  prior 
incumbrance,  with  the  date  and  amount  thereof;  so  that  the 
judgment  may  make  proper  provision  for  its  payment. 

It  has  been  held,  that  where  a  junior  mortgagee  files  a  bill 
for  the  foreclosure  of  a  mortgage,  making  the  holder  of  a  prior 
mortgage  a  party  defendant,  and  calls  for  an  answer  as  to  the 
amount  due  upon  such  prior  mortgage,  the  prior  mortgagee  is 
entitled  to  the  costs  of  his  answer,  as  well  as  his  other  costs ; 
to  be  first  paid  out  of  the  proceeds  of  the  sale,  or  to  be  charged 
upon  the  complainant  personally,  in  the  discretion  of  the  court.2 
The  complaint  must  also  state  whether  any  proceedings  have 
been  had  at  law — that  is,  any  action  on  the  bond  or  for  the 
recovery  of  the  debt — or  whether  any  part  thereof  has  been 
collected.3  This  is  a  statutory  requirement,  and  essential  to 
the  validity  of  the  complaint.  If  there  has  been  any  action 
commenced  on  the  bond,  the  complaint  must  show,  either  that 
the  action  has  not  proceeded  to  judgment,  or,  if  a  judgment 
has  been  obtained,  then,  that  an  execution  against  the  pro- 
perty of  the  defendant  (other  than  the  mortgaged  premises) 
has  been  returned  unsatisfied,  in  whole  or  in  part ;  and  the 
plaintiff's  remedy  is  exhausted.4  This,  also,  is  a  statutory 
requirement,  and  a  complaint  defective  in  this  respect  is  bad 
on  demurrer.5 

It  was  supposed  that  section  274  of  the  Code  would  authorize 
a  judgment  against  the  makers  of  a  note,  or  other  obligation, 
for  which  the  mortgage  was  executed  as  security,  such  makers 
being  parties  also  to  the  foreclosure  suit,  leaving  the  action  for 
the  foreclosure  to  proceed  under  the  order  of  the  court.  But 
it  was  ruled  otherwise,  the  court  holding  that  it  had  no  author- 


1  The  more  correct  practice,  however,  is  to  allege  (on  information  and  belief,  if 
preferred),  the  nature  of  the  interest  of  each  defendant  as  that  he  claims  to  have 
an  incumbrance  by  mortgage  recorded,  &c.;  or  an  incumbrance  by  judgment 
entered  in,  &c.     See  Vol.  I.,  p.  97. 

*  Boyd  v.  Dodge,  in  Chancery,  January,  1843,  cited  2  Barb.  Oh.  Pr.,  178. 

3  2  R.  S.,  §  161  (orig.  §  155).  *  Ibid,  §  162.     And  see  ante,  pages  72,  73. 

6  Ibid;  Shufelt  v.  Shufelt,  9  Paige,  137;  Pattison  v.  Powers,  4  Paige,  551. 
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ity  to  render  a  contingent  judgment  for  the  balance  of  the  debt 
remaining  unsatisfied  after  a  sale  of  the  mortgaged  premises, 
previous  to  the  rendition  of  the  principal  judgment  for  a  fore- 
closure and  sale.1 

The  complaint  must  also  state  the  relief  to  which  the  plain- 
tiff conceives  himself  entitled,  which  is  ordinarily  the  foreclo- 
sure and  sale  of  the  mortgaged  premises  for  the  payment  of  the 
debt,  and  that  the  defendant,  who  is  personally  liable,  may  be 
adjudged  to  pay  any  deficiency  which  may  remain.  The  whole 
relief  to  which  the  plaintiff  conceives  himself  entitled  should  be 
stated  ;  for,  if  the  plaintiff  does  not  answer,  the  court  cannot 
give  him  any  other  or  further  relief  than  he  has  demanded. 

Guardian  ad  litem  for  infant  defendants. 

If  any  of  the  defendants  are  infants,  a  guardian  ad  litem  must 
be  appointed  for  them  before  the  plaintiff  can  proceed  in  the 
action,  and  no  valid  judgment  can  be  taken  against  them  by 
default,  or  until  such  guardian  is  appointed.  And  even  if  there 
be  an  appointment  of  guardian  and  an  answer,  yet,  if  such 
guardian  has  not  been  regularly  or  properly  appointed,  the 
judgment  is  irregular.2  It  was  held  at  special  term,  that 
the  committee  of  an  infant  lunatic  residing  out  of  the  State,  and 
appointed  by  the  laws  of  another  State,  cannot  appear  for  him 
in  an  action  of  foreclosure  in  this  State  ;  nor,  without  service 
of  the  summons  on  the  infant,  but,  on  the  mere  petition  of  such 
committee,  have  a  guardian  ad  litem  appointed  for  the  infant  ;3 
and  that  such  appearance  is  a  nullity,  and  the  defect,  being 
jurisdictional,  was  a  fatal  defect  in  the  proceedings,  which 
would  entitle  the  purchaser  at  the  sale  to  be  discharged.4  This, 
however,  was  reversed  by  the  general  term  on  appeal,  it  being 
held  that  such  committee  might  apply  on  petition  for  the 
appointment  of  a  guardian.5     The  petition  being  informal  and 


1  Cobb  v.  Thornton,  8  How.,  66.  Where  the  debt  is  secured  by  the  bond  or 
other  obligation  of  another  person,  the  statute  allows  him  to  be  made  a  party  to 
the  suit,  and  in  the  judgment  of  foreclosure  he,  as  well  as  the  mortgagor,  may  be 
adjudged  to  pay  the  deficiency.     2  R.  S.,  191,  §  160  (orig.  §  154). 

*  Jennings  v.  Jennings,  2  Abbott,  2. 

"  Rogers  v.  McLean,  10  Abbott,  306.  '  Ibid. 

» Ibid,  11  Abbott,  440. 
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defectively  verified,  it  was  held  an  irregularity  merely,  and  the 
plaintiff  was  permitted  to  amend  by  filing  an  amended  petition 
properly  verified.1 

The  recent  amendment  to  section  116  of  the  Code,2  now  pro- 
vides a  mode  for  the  appointment,  on  application  of  the  plaintiff, 
of  a  guardian  for  a  non-resident  infant  in  foreclosure  as  well  as 
in  partition  case.  The  mode  of  proceeding  to  procure  such 
appointment  has  already  been  pointed  out  in  the  preceding 
chapter.3 

At  the  expiration  of  twenty  days  after  the  service  of  the 
summons  on  the  infant,  if  he  be  of  the  age  of  fourteen  and 
neglect  to  apply,  or  immediately  after  such  service  if  he  be 
under  that  age4  the  plaintiff  may  apply  for  the  appointment  of 
a  guardian  ad  litem  for  the  infant.  The  application  is  made 
pursuant  to  section  116  of  the  Code,  the  proceedings  upon  which 
have  already  been  considered.5 

Answer  of  guardian. 

Where  the  interests  of  the  infant  require  a  special  answer  to 
be  put  in,  either  denying  any  allegation  in  the  complaint,  or 
setting  up  new  matter  by  way  of  defense,  it  is,  of  course,  the 
duty  of  the  guardian  to  do  so ;  and  an  issue  is  then  framed  and 
the  cause  (when  in  readiness  as  to  the  other  defendants)  is  put 
upon  the  calendar  and  noticed  for  trial.6 

If  the  infant's  rights  are  correctly  stated,  and  there  is  no 
matter  of  defense  to  the  suit,  it  is  the  practice  for  the  guardian 
to  put  in  the  general  and  formal  answer,  submitting  the  rights 
of  the  infant  to  the  court.  Though  such  general  answer  may 
not,  perhaps,  be  essential  by  the  present  practice,7  yet,  it  seem3 
to  be  contemplated  by  the  rule,8  and  is,  at  all  events,  proper. 
Nor  will  such  answer  delay  the  proceedings,  as,  by  the  same 


1  Rogers  v.  McLean,  11  Abbott,  440.  J  Amendments  of  1862. 

8  See  ante,  page  21.  "  Code,  §  116. 

6  Vol.  I.,  pp.  152-154.  See  Petition  and  Order  appointing  Guardian,  Appendix, 
Nos.  101,  102. 

'  See  Answer  of  Guardian,  Appendix,  No.  103. 

'  See  ante,  pages  24,  25.  As  to  answer  in  partition  cases,  Altbause  v.  Radde,  3 
Bosw.,  410. 

8  Sup.  Court  Rule  71. 
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rule,  the  application  for  judgment  may  be  made  at  special  term, 
as  a  motion,  without  putting  the  cause  on  the  calendar. 

Answer  by  other  defendants. 

The  same  may  be  said  in  regard  to  the  answer  of  any  defend- 
ant, other  than  an  infant.  It  may  be  remarked,  however,  that 
an  answer  merely  admitting  the  complaint,  without  setting  up 
any  matter  of  defense  which  raises  an  issue  (though  the  rule  1 
seems  to  contemplate  such  a  proceeding),  is,  certainly,  no  kind 
of  pleading  authorized  by  the  present  system ;  and,  to  say  the 
least,  is  entirely  unnecessary.2  Still,  if  such  answer  be  put  in, 
and  the  plaintiff  do  not  choose  to  move  to  strike  it  out  as 
irrelevant,  he  may  at  once  apply  for  judgment,  on  notice,  at 
special  term,  and  without  putting  the  cause  on  the  calendar.3 

In  a  foreclosure  suit,  a  defendant  who  is  personally  liable  for 
the  debt,  or  whose  land  is  bound  by  the  lien,  may  introduce  an 
offset  to  reduce  or  extinguish  the  claim.  But,  where  his  per- 
sonal liability  is  not  in  question,  and  where  he  disclaims  all 
interest  in  the  mortgaged  premises,  he  cannot  demand  a  judg- 
ment against  the  plaintiff  on  a  note,  a  bond,  or  a  covenant.4 

Where  there  is  any  substantial  objection  which  a  defendant 
chooses  to  raise  by  demurrer,  or  where  there  is  any  matter  of 
defense  which  raises  an  issue  by  answer,  the  plaintiff  cannot 
proceed  against  other  defendants  until  such  issue  is  ready  for 
trial;  the  cause  being  put  upon  the  calendar,  noticed  and 
brought  on  in  the  same  way  as  other  equity  causes,  the  practice 
in  regard  to  which  has  been  fully  considered  in  the  first  volume 
of  this  work. 

But  in  order  to  entitle  the  cause  to  go  upon  the  calendar, 
the  answer  or  demurrer  must  have  been  put  in  to  the  complaint 
in  good  faith.  If  it  be  frivolous  the  plaintiff  may,  upon  notice 
of  his  intention  to  do  so,  move  to  overrule  it,  and  for  final  judg- 
ment thereon  as  for  want  of  an  answer.5 


*  Sup.  Court  Rule  71. 

"  Gould  v.  "Williams,  9  How.,  81.  s  Sup.  Court  Rule  71. 

4  National  Fire  Ins.  Co.  v.  McKay,  21  N.  T.  R.,  191. 

6  Bowman  v.  Mitchell,  9  Paige,  78.  This  decision  was  under  the  134th  Chan 
eery  Rule,  which  is  in  substance  the  same  as  the  present  71st  Rule  of  the  Supreme 
Court.    A  similar  practice  may  be  adopted  in  case  of  a  sham  or  irrelevant  answer, 
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Jip  plication  for  judgment  for  want  of  an  answer,  or  an  answer  not 
denying  any  material  allegation  in  the  complaint. 

The  cause  being  in  readiness  after  the  service  upon  all  the 
defendants,  and  twenty  days  having  elapsed  since  the  last  ser- 
vice, and  no  demurrer,  or  answer  denying  any  material  allega- 
tion in  the  complaint  having  been  put  in,  the  plaintiff  may  move 
on  notice  of  eight  days  to  such  of  the  defendants  as  have 
appeared,  for  the  relief  demanded  in  the  complaint.  The  motion 
is  made  at  any  special  term  held  in  the  district,  or  may  be  made 
in  a  county  in  another  district  adjoining  the  county  where  /he 
complaint  locates  the  place  of  trial. 

The  general  course  of  proceeding  in  an  equity  suit  o?l  the 
application  for  judgment  for  want  of  an  answer  has  already 
been  considered,1  and  I  shall  only  notice  here  such  matters  as, 
taken  in  connection  with  what  has  been  already  said,  will  more 
fully  explain  the  proceedings  in  an  action  for  foreclosure. 

The  application  is  regulated  by  the  If  1st  rule,  which  substan- 
tially embodies  the  rule  and  practice  in  Chancery.2  That  rule 
seems  to  contemplate  in  all  cases  two  applications,  viz  :  1st  for 
a  reference,  and  2d  for  judgment. 

Jis  to  the  motion  for  reference. 

This  is  made  upon  the  ordinary  proof  of  service  of  the  sum- 
mons, either  personally  or  by  publication  (which  proof  will  show 
that  twenty  days  have  elapsed  since  the  last  service,)  accom- 
panied by  the  affidavit  of  the  plaintiff's  attorney  that  no 
demurrer  or  answer  has  been  put  in,  and  proof  of  service  of 
notice  on  such  of  the  defendants  as.  have  appeared. 

It  is  usual  also  to  produce  proof  (the  certificate  of  the  clerk 
or  an  affidavit,)  showing  that  notice  of  lis  pendens  has  been 
filed  more  than  twenty  days.  This,  however,  is.  unnecessary  to 
be  shown  until  the  actual  application  for  judgment.3 

Though  the  rule  does  not  in  terms  require  the  plaintiff  to 
show  on  this  application,  by  affidavit,  whether  all  the  money 


under  section  152  Code.  The  plaintiff  may  at  once  moye  to  strike  out  such 
answer  and  for  judgment,  without  being  delayed  by  putting  the  cause  on  the  cal- 
endar for  trial. 

'  Vol.  I.,  pp.  126  el  seq.  a  Chancery  Rule  134. 

•  Code,  §  132;  Rule  71. 
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secured  by  the  mortgage  is  due  or  not,  or  whether  any  of  the 
defendants  are  infants,  or  even  whether  any  of  them  are  absen- 
tees (that  fact  being  required  to  be  shown  when  the  plaintiff 
moves  for  judgment,)  yet,  it  has  been  held  by  the  court  that 
this  should  be  done.1  And  such,  it  is  believed,  is  the  usual,  as 
it  is  certainly  the  most  correct  practice.2 

If  there  appear  to  be  no  infants,  and  no  absentees,  and  the 
whole  amount  of  the  mortgage  debt  is  due,  the  court  (if  it  do 
not  choose  itself  to  take  proof  of  the  amount  due  and  render 
judgment  at  once,3)  will  order  the  common  reference  to  take 
proof  of  the  amount  due  to  the  plaintiff,  and  to  such  of  the 
defendants  as*  are  prior  incumbrancers.4 

If  the  whole  amount  appear  not  to  be  due  it  will  order  the 
referee  further  to  examine  and  report  whether  the  mortgaged 
premises  can  be  sold  in  parcels  without  injury  to  the  interests 
of  the  parties.5 

If  it  appear  that  there  is  any  infant  or  absentee  defendant 
the  order  will  contain  a  further  provision  that  the  referee  take 
proof  of  the  facts  and  circumstances  stated  in  the  complaint, 
and  examine  the  plaintiff  or  his  agent,  on  oath,  as  to  any  pay- 
ments that  have  been  made.6 

This  latter  provision,  it  will  be  seen,  is  one  of  great  import- 
ance, it  being  intended  to  guard  the  rights  of  infants  (against 
whom  nothing  can  be  taken  by  default),  and  of  absentees  who 
have  not  been  personally   served  and  who,  therefore,  are  not 


1  Wolcott  v.  Weaver,  3  How.,  159;  and  see  the  opinion  of  Judge  Ghidlbt  in 
this  case  in  regard  to  the  practice  to  be  pursued  upon  references  in  foreclosure  suits. 

'  See  Affidavits  in  various  cases  on  Motions  for  Reference  in  Foreclosure,  Appen- 
dix, Nos.  92,  94,  96. 

8  Hill  v.  McReynolds,  30  Barb.,  488. 

*  See  Order  of  Reference,  Appendix,  No.  93. 

6  See  Order  of  Reference,  Appendix,  No.  97.  If  the  referee  decides  that  a  sale 
of  the  whole-  premises  is  necessary,  he  should  state  the  reasons  why  this  will  be 
most  beneficial  to  the  interests  of  the  parties;  and  if  he  decides  that  the  property 
may  be  sold  in  parcels,  he  should  state  the  relative  situation  and  value  of  the  seve- 
ral parcels,  and  which  should  be  first  sold,  or  such  other  facts  in  relation  to  the 
property  as  will  enable  the  court  to  act  understandingly  in  making  such  an  order 
of  sale  as  will  be  most  beneficial  to  the  parties.  Ontario  Bank  v.  Strong,  2  Paige, 
301. 

6  See  Order  of  Reference,  Appendix,  No.  95. 
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considered,  by  a  mere  non-appearance,  as  admitting  the  allega- 
tions in  the  complaint ;  and  it  being  intended  to  carry  out  the 
provisions  of  the  statute  which  in  these  cases  requires  the  court 
to  direct  a  reference  to  take  proof  of  the  facts  and  circum- 
stances stated  in  the  bill  and  to  examine  the  plaintiff  on  oath 
as  to  payments.1  Under  this  statute,  which  also  requires  the 
master  (referee,)  "to  report  the  proofs  and  examinations"  to 
the  court,2  it  was  considered  not  to  be  sufficient  for  a  referee  to 
report  simply  the  results  of  his  own  examinations,  or  his  own 
conclusions  from  the  evidence,  but  he  must  also  report  the 
"proofs,"  whether  documentary  or  oral  for  the  cqurt  to  deter- 
mine.3 This,  certainly  is  the  more  prudent  course,  though,  it 
is  believed  in  practice,  it  has  not  always  been  strictly  adhered 
to.  And  the  "  proof"  before  the  referee  must  be  strictly  legal 
proof  as  to  the  execution  of  the  bond  and  mortgage,  or  of  any 
assignment  thereof,  or  other  material  facts  set  forth  in  the  com- 
plaint, and  necessary  to  make  out  a  case  for  the  plaintiff,  as 
there  can  be  no  presumption  of  waiver  in  the  absence  of  the 
defendant  (and  so  also  in  the  case  of  an  infant,)  either  to  the 
character  or  the  degree  of  proof.4 

The  examination  of  the  plaintiff  or  his  agent  as  to  payments, 
should  be  full  and  explicit. 

As  to  the  mode  of  bringing  on  these  references  and  reporting 
upon  the  same  to  the  court,  this  has,  also,  been  already  fully 
considered  in  another  place.5  The  practice  there  noticed  of 
obtaining  an  order  of  reference  and  proceeding  on  the  spot  to 
compute  the  amount  due  and  take  the  necessary  proofs  without 
further  notice  to  any  party,  and  move  for  judgment  on  the  ref- 
eree's report  on  the  same  day,  also  without  further  notice,  the 
whole  being  considered  as  one  proceeding,6  is  not  uncommon, 
and  recommends  itself  on  account  of  its  expediting  the  proceed- 
ings. In  such  cases,  however,  where  the  application  is  made 
and  reference  held  in  a  county  other  than  where  the  place  of 

1  2  R.  S.,  187,  §  134  (orig.  §  128);  Rule  134;  Corning  v.  Baxter,  6  Paige,  178. 

2  2  R.  S.,  187,  §  135  (orig.  §  129). 

8  Per  Gkidlbt,  J.,  Wolcott  v.  Weaver,  3  How.,  159.  See  Chapman  v.  Lemon 
and  Wife,  11  How.,  239. 

4  Wolcott  v.  Weaver,  3  How.,  159.  '  Vol.  I.,  pp.  130-133. 

e  Kelly  v.  Searing,  4  Abbott,  354;  Hill  v.  McReynolds,  30  Barb.,  488. 
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trial  is,  the  order  for  reference,  to  conform  to  the  rule,1  should 
direct  the  reference  to  be  executed  in  such  county.  Or  the 
party  may  proceed  in  the  more  formal  manner  by  entering  the 
order  in  the  usual  way  and  bringing  on  the  reference  upon  notice 
as  pointed  out  in  the  first  volume.2 

The  rule  prohibits  the  appointment  of  a  referee  in  foreclosure 
cases  on  the  nomination  of  the  moving  party.3 

The  referee  in  computing  the  amount  may  allow  interest 
beyond  the  penalty  of  the  bond.4  He  may  also  allow  payments  for 
taxes  or  assessments  which  are  a  lien. on  the  premises;  but  he 
cannot  allow  the  plaintiff  the  amount  of  a  premium  paid  by  him 
for  insurance  of  the  mortgaged  premises,  unless  it  was  paid  by 
the  express  agreement  of  the  mortgagor  or  owner  of  the  equity  of 
redemption.5  Nor  where  the  plaintiff's  claim  to  priority  is 
denied,  can  he  settle  such  question  between  the  claimants  but 
must  leave  it  to  the  court.6 

Application  for  judgment  on  report  of  referee. 

The  referee  having  made  his  report,  with  the  proofs  annexed, 
the  plaintiff  may  proceed  as  above  pointed  out,  immediately,  to 
ask  for  final  judgment.  Or,  if  he  has  preferred  to  take  the  other 
course  of  proceeding  by  notice,  he  must  file  the  report  with  the 
clerk  and  give  notice  thereof,  according  to  rule  32,  accompanied 
with  the  usual  notice  of  his  intention  to  move  for  judgment 
thereon.7 

Exception  to  report. 

In  the  latter  case  any  defendant  dissatisfied  with  the  report 
must  file  his  exceptions  within  the  eight  days  according  to  the 
same  rule,  otherwise  the  report  will  stand  confirmed  of  course, 
and  no  objection  can  be  raised  to  it  by  the  defendant  so  notified 
on  the  hearing.  In  the  former  case,  that  is  where  the  reference 
is  had,  report  made,  and  judgment  asked  for  at  the  same  special 
term*  the  theory  seems  to  be  that  the  whole  is  but  a  single 
proceeding,  the  notice  of  the  first  application  being  a  notice  of 


1  Sup.  Court  Rule  24.  *  Vol.  I.,  pp.  522  et  seq. 

s  Sup.  Court  Rule  72.  *  Mower  v.  Kip,  6  Paige,  88. 

5  Faure  v.  Winans,  Hopk.,  283.  *  Harris  v.  Fly,  7  Paige,  421. 

7  See  form  of  Reports,  Appendix,  Nos.  100,  101,  102. 
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all  j1  and,  therefore,  a  defendant,  desiring  to  guard  his  rights 
against  an  improper  report,  must  wait  the  plaintiff's  motion  for 
judgment  on  presentation  of  the  report,  when  he  may  make  his 
objections  thereto  ore  terms ;  or,  the  court  will,  no  doubt,  with 
a  view  to  save  his  rights  on  appeal,  give  him  leave  to  file  excep- 
tions to  the  report  in  proper  form. 

Judgment. 

The  cause  is  then  brought  on  for  hearing  upon  the  report,  and 
the  court  will  render  such  judgment  as  upon  the  pleadings  and 
the  report  (and  such  further  evidence  as  in  its  discretion  it  may 
think  proper  to  receive,  such  as  stipulations  and  admissions  of 
the  parties,  &c,  &c.,)3  the  plaintiff  seems  entitled  to. 

On  this  motion,  the  rule  (No.  Tl)  requires  the  plaintiff  to 
show  by  affidavit  whether  any  of  the  defendants  who  have  not 
appeared  are  absentees ;  and  if  so,  he  must  produce  the  report 
as  to  the  proof  of  the  facts  and  circumstances  stated  in  the 
complaint,  and  of  the  examination  of  the  plaintiff  or  his  agent, 
on  oath,  as  to  any  payments  which  have  been  made.  It  is 
obvious  that  the  presentation  of  the  report,  showing  on  its 
face  the  proper  proceedings  to  have  been  taken  as  in  case  of 
absentees,  does  away  with  the  necessity  of  any  affidavit  what- 
ever on  the  subject.  If,  however,  there  be  no  such  report,  in 
consequence  of  there  being  no  absentees,  the  rule  should  be 
complied  with  by  the  production  of  an  affidavit  that  there  are 
no  absentees. 

The  rule  also  requires  that,  on  this  motion  for  judgment,  the 
moving  party  produce  proof  (by  certificate  of  the  clerk,  or  by 
affidavit)  of  the  filing  of  notice  of  lis  pendens.  The  moving 
party  should  have  ready  on  the  motion  such  judgment  as  he 
conceives  himself  entitled  to,  leaving  a  blank  for  the  costs  to  be 
inserted  after  they  have  been  taxed,  which  will  be  filled  in  by 
the  clerk.  If  granted,  the  judgment  is  to  be  filed  and  entered 
with  the  clerk,  or  certified  by  him  to  another  county,  as  the 
case  may  require. 

If  notice  of  the  taxation  of  the  costs  is  necessary,  such  notice 
may  be  given,  and  costs  taxed,  and  afterwards  entered  by  the 


1  Kelley  v.  Searing,  4  Abbott,  354.  s  Gregory  v.  Campbell,  16  How.,  417. 
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clerk  in  the  judgment.     Or,  they  may  be  taxed  instanter  and 
so  entered,  and  notice  of  retaxation  given. 

Judgment,  what  must  contain. 

Where  the  whole  amount  is  due,  the  judgment  usually  directs 
the  sale  of  the  mortgaged  premises,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  the  debt  and  costs ;  and  which  may  be 
sold  separately,  without  material  injury  to  the  parties  inte- 
rested,1 by  the  sheriff  of  the  county,  or  by  a  referee  named 
therein  for  that  purpose  ;  and  the  payment  out  of  the  proceeds, 
by  the  sheriff  or  referee,  of  the  costs  and  expenses,  and  also  of 
the  several  amounts  reported  to  be  due  prior  incumbrancers  in 
their  order  of  priority ;  and  also  the  mortgage  debt,  in  the 
amount  found  due  by  the  report,  with  interest  on  such  respec- 
tive sums  from  the  date  of  the  report ;  and  that  the  balance  be 
brought  into  court,2  within  five  days  after  the  same  shall  be 
received  and  be  ascertainable,3  or  be  deposited,  within  the  same 
time,  in  such  bank  as  the  court  in  the  judgment  shall  direct.4 

The  judgment  also  directs  the  sheriff  (referee)  to  execute  a 
deed  to  the  purchaser,  and  that  he  be  let  into  the  possession  of 
the  premises  on  the  production  of  such  deed,  and  a  certified 
copy  of  the  order  confirming  the  report  of  sale  ;  and  that  the 
plaintiff,  or  any  other  party,  may  become  a  purchaser  at  such 
sale  ;  aud  it  must  also  set  forth  the  description  and  particular 
boundaries  of  the  property  to  be  sold.5  It  also  adjudges  pay- 
ment by  the  mortgagor,  or  such  other  party  as  may  be  per- 
sonally liable,  of  any  deficiency  of  the  mortgage  debt,  which, 


1  This  clause  is  directed  by  the  rule  (No.  72),  to  be  inserted  in  the  judgment  in 
a  foreclosure  suit,  unless  otherwise  specially  ordered  by  the  court;  but  whether 
inserted  or  not,  it  is  the-duty  of  the  sheriff  or  person  conducting  the  sale,  if  the 
premises  can  be  sold  in  separate  lots  without  diminishing  the  value  thereof,  to  sell 
only  enough  to  raise  the  amount  of  the  debt  and  costs,  unless  otherwise  specially 
ordered  (see  Kules  72  and  74;  Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38;  Wiley 
v.  Angel,  1  Clarke,  217).  And  if  he  sell  in  gross  what  he  should  have  sold  in 
parcels,  a  re-sale  will  be  ordered.    9  Paige,  259. 

'  In  which  case,  by  Rule  81,  it  is  to  be  paid  to-  the  treasurer  of  the  county.  See 
ante,  page  56,  note  1. 

3  This  also  is  required  by  the  rule  to  be  inserted  in  the  judgment,  except  where 
other  provisions  are  specifically  made  by  the  court.    Sup.  Court  Rule  72, 

4  Sup.  Court  Rule  81.  *  See  Sup.  Court  Rule  72. 
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upon  the  coming  in  of  the  report  of  sale,  shall  appear  to  be 
unsatisfied,  and  that  execution  issue  therefor.  This  power, 
which  is  vested  in  the  court  by  statute,1  it  has  been  held,  may- 
be exercised  in  this  way  by  authorizing  and  adjudging  such 
contingent  payment  of  the  deficiency  which  shall  appear  by  the 
report  ;  and  it  is  not  necessary  to  wait  until  after  the  sale  and 
ascertain  the  exact  amount  of  the  deficiency,  before  decreeing 
its  payment.2 

In  case  the  whole  amount  of  the  debt  is  not  due,  the  referee, 
as  we  have  seen,  must  ascertain  and  report  whether  the  pre- 
mises are  so  situated  that  they  can  be  sold  in  parcels.3 

If  it  appear,  from  such  report,  that  the  sale  of  the  whole  will 
be  most  beneficial  to  the  parties,  the  judgment  must,  in  the  first 
instance,  direct  that  the  whole  be  sold.4  But,  if  otherwise,  and 
the  premises  can  be  sold  in  parcels,  then,  the  judgment  will 
direct  only  so  much  of  the  premises  to  be  sold  as  will  be 
sufficient  to  pay  the  amount  then  due  with  costs,  and  the  judg- 
ment will  remain  as  security  for  any  further  default.5  And  this 
is  proper  to  be  done,  although  the  residue  of  the  premises  will 
be  insufficient  to  satisfy  the  mortgage  money  yet  to  become  due.6 

But  the  court,  in  rendering  judgment,  will  look  to  the  rights 
of  subsequent  incumbrancers,  whether  by  mortgage,  judgment, 
or  otherwise ;  and  will  order  the  sale  of  so  much  of  the  mort- 
gaged premises,  and  in  such  manner  as  may  be  necessary  to 
protect  the  rights  of  parties  having  equities  subject  to  the 
primary  fund.  And,  although  it  should  appear  that  the  sale  of 
one  parcel  is  sufficient  to  pay  the  mortgaged  debt  and  costs,  yet, 
the  court  will  order  the  sale  of  the  whole  when  the  rights 
of  subsequent  incumbrancers  are  such  as  require  it.7  This 
power  may  be  exercised,  on  the  proper  application  made,  after, 
as  well  as  before  the  judgment  of  sale,  and  so  long  as  the  par- 
ties and  subject  matter  remain  before  the  court.8    -And,  for  the 

1  2  R.  S.,  191,  §  158  (orig.  §  152).  »  McCarthy  v.  Graham,  8  Paige,  480. 

3  Ante.,  page  89,  and  note.  4  2  R.  8.,  193,  §  171  (orig.  §  165). 

1  Ibid,  §§  169,  170. 

6  Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38.     See  the  several  forms  of  Judg- 
ment in  Foreclosure  Suits,  Appendix,  Nos.  107,  108,  109,  110. 
'  Livingston  v.  Muldrum,  19  N.  Y.  R.,  440;  Snyder  v.  Stafford,  11  Paige,  71. 
' Ibid. 
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purpose  of  ascertaining  how  much  of  the  premises  ought  to  be 
ordered  to  be  sold,  the  court  may,  before  the  sale,  direct  a 
reference  to  ascertain  the  amount  due  a  junior  mortgagee  who 
is  made  a  party,  and  the  amount  of  all  intermediate  liens.1 

Tender  of  amount  due  and  bringing  money  into  court. 

The  statute  provides  that  where  a  bill  is  filed  to  foreclose  a 
mortgage  on  which  any  interest  is  due,  or  any  portion  or  instal- 
ment of  the  principal,  and  there  are  other  portions  or  instal- 
ments to  become  due  subsequently,  the  bill  shall  be  dismissed, 
upon  the  defendant's  bringing  into  court,  at  any  time  before  the 
decree  of  sale,  the  principal  and  interest  due  with  costs.2 

A  mere  tender,  after  suit  commenced,  of  the  amount  due,  will 
not  discharge  the  lien  of  the  mortgage  so  as  to  bar  the  suit.3 
Nor  can  such  tender  be  made,  and  the  money  then  be  paid  into 
court  and  payment  be  pleaded.4  The  party  must  tender  and 
pay  into  court  (if  refused),  not  only  the  principal  and  interest 
due,  but  also  the  costs  ;  and  such  costs  include  the  right  to  an 
extra  allowance.  And,  it  has  been  held,  that  neither  a  tender 
nor  an  offer  to  take  judgment,  will  defeat  the  right  of  the 
plaintiff  to  such  extra  allowance.5  I  suppose,  the  proper  prac- 
tice would  be,  where  a  party  desired  to  stop  the  suit  by  paying 
the  amount  due  on  an  interest  clause  and  costs,  to  pay  the  same, 
including  such  sum  as  he  supposed  sufficient  to  cover  the  plain- 
tiff's taxable  costs  and  disbursements,  into  court,  and  thereupon 
to  give  notice  to  the  plaintiff's  attorney  of  his  intention  to 
move  for  an  order  dismissing  the  complaint ;  and,  if  necessary, 
obtain  a  stay  of  proceedings  for  the  purpose  of  making  the 
motion.  Upon  such  motion,  the  court  would  adjudge  the  amount 
of  costs  to  be  paid,  or  order  them  to  be  taxed,  and  decide  the 
terms  upon  which  such  complaint  should  be  dismissed,  or  the 
proceedings  stayed  until  a  further  default  should  occur.6 

'  Beekman  v.  Gibbs,  8  Paige,  511. 

s  2  R.  S.,  192,  §  167  (orig.  §  161).      a  Kortright  v.  Cady,  23  Barb.,  491. 

4  Thurston  v.  Marsh,  5  Abbott,  389;  14  Row.,  572. 

1  See  3  Abbott,  174;  9  How.,  398;  11  How.,  434.  Such  allowance,  by  the 
late  amendment  to  section  308  of  the  Code  (Laws  of  1862),  will  be  one-half  the 
percentage  allowed  upon  the  recovery  of  judgment,  in  addition  to  the  taxable  costs. 

6  See  on  this  subject  5  Abbott,  393;  3  Abbott,  204;  6  Abbott,  94;  15  How.,  534; 
16  How.,  102. 
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If  a  judgment  has  been  rendered  upon  such  interest  clause, 
or  part  principal  due,  leaving  other  instalments  to  become  due, 
the  court  will  not  discharge  the  judgment  on  the  money  being 
brought  into  court,  but  merely  stay  the  proceedings ;  and,  on  a 
subsequent  default,  will  enforce  the  payment  by  a  further  order 
"on  the  judgment.1 

After  the  sale,  a  mortgagor's  equity  of  redemption  is  cut  off; 
he  can  neither  redeem  nor  defeat,  by  a  tender  of  the  amount 
with  costs  and  expenses.2 

Entry  of  judgment  and  judgment  roll. 

The  proceedings  on  entering  judgment,  and  the  manner  of 
making  up  the  judgment  roll,  &c,  have  already  been  sufficiently 
explained.3  The  costs,  as  before  observed,  if  required  to  be 
taxed  on  notice,  may  be  subsequently  entered  by  the  clerk  in 
the  blank  left  for  that  purpose  in  the  judgment.  Or,  they  may 
be  taxed  ex  -parte  and  entered,  and  notice  of  retaxation  given. 
If  no  notice  of  appearance  has  been  given,  they  may  be  taxed 
ex  parte  and  .entered  at  the  time  of  enrolling  the  judgment. 

The  costs  are  regulated  by  the  Code,  and  the  plaintiff  is 
entitled,  of  course,  to  the  percentage  allowed  by  section  308, 
without  any  order  of  the  court  for  that  purpose  ;  and  the  court 
is  not  authorized  to  give  any  further  extra  allowance.  If  the 
action  be  settled  before  judgment,  one-half  the  amount  of  the 
percentage  is  allowed.4  A  copy  of  the  judgment,  certified  by 
the  clerk,  should  be  obtained  for  the  use  of  the  sheriff  or  referee 
making  the  sale ;  the  expense  of  making  which  copy,  may  be 
taxed  as  a  prospective  disbursement. 

Proceedings  where  there  are  issues  of  fact  as  to  one  or  more,  and 
no  answer  or  appearance  as  to  other  defendants. 

Where  there  is  an  issue,  either  of  law  or  of  fact,  as  before 
observed,  the  progress  of  the  cause  is  arrested  until  such  issue 
can  be  tried. 

If  the  trial  be  by  the  court  alone,  without  a  jury,  the  plain- 
tiff may,  when  he  notices  the  cause  for  trial,  give  notice  to 
other  defendants  appearing  but -not  answering,  that  he  will  at 


1  2  R.  S.,  192,  §  168  (orig.  §  162).        *  Brown  t,.  Frost,  10  Paige,  243. 

s  Vol.  L,  pp.  135-139.  *  Amendment  of  1862  to  sec.  308,  Code. 
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the  same  time  apply  for  the  relief  demanded  as  against  them ; 
and  he  will  then  be  in  a  condition  to  offer,  in  connection  with 
the  evidence  given  by  him  to  sustain  the  issue,  the  requisite 
proof,  as  in  cases  of  default,  as  to  the  other  plaintiffs. 

On  such  trial,  if  the  plaintiff  proves  all  the  material  facts 
stated  in  his  complaint,  and  is  examined  as  to  any  payments 
made  upon  the  mortgage,  no  reference  will  be  necessary ;  but 
the  decision  of  the  court  will  be  for  final  judgment,  which 
decision  is  proceeded  upon  as  in  other  cases.1 

If  the  issue  involved  does  not  require  proof  of  all  such  facts, 
and  there  are  infants  or  absentees,  the  reference  required  by 
the  'list  rule  will  still  be  necessary;  in  which  case,  the  decision 
is  interlocutory  merely,  determining  the  issue  of  fact  involved, 
and  directing  the  reference.2  The  proceedings  upon  such 
reference,  up  to  and  including  the  judgment,  will  be  precisely 
the  same  as  those  already  pointed  out  in  cases  of  default  in  not 
answering.  Upon  the  coming  in  of  the  report,  the  cause  is 
brought  to  hearing  on  notice  at  special  term,  on  the  pleadings, 
decision,  order  of  reference  and  referee's  report,  without  going 
on  the  calendar,  and  final  judgment  obtained  (if  no  exceptions 
be  filed  to  the  report),  as  in  cases  of  default. 

If  issues  of  fact  have  been  ordered  to  be  tried  by  a  jury,  these 
must  first  be  disposed  of  before  the  plaintiff  can  proceed  with 
his  application  for  a  reference  as  against  the  other  defendants. 
On  the  coming  in  of  the  verdict,  the  plaintiff  moves  for  final 
judgment  upon  the  pleadings  and  issues  so  found  ;3  and  at  the 
same  time  may  move  (on  notice  to  other  defendants  if  necessary,) 
for  the  proper  order  of  reference.  The  cause  then  proceeds,  on 
the  coming  in  of  the  referee's  report,  in  the  usual  way  to  judg- 
ment, or  the  party  bringing  on  the  trial  may  give  notice  for  the 
same  circuit  of  his  intention  to  take  judgment  against  the  other 
defendants,  and  on  the  rendering  of  the  verdict  and  upon  the 
usual  affidavit,  proceed  to  ascertain  the  amount  due  against 
them  at  once  without  waiting  for  another  special  term.* 


1  See  Vol.  I.,  pp.  607  et  seq;  also  as  to  the  decision  of  the  court,  p.  481. 

8  Vol.  I.,  p.  484. 

3  Vol.  I.,  pp.  504-506. 

*  Dart  v.  McAdam,  27  Barb.,  187. 

V.  s.    7 
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So  if  issues  of  fact  have  been  referred  to  a  referee  for  trial, 
the  plaintiff  may  move,  on  the  coming  in  of  the  referee's  report 
on  the  issues  in  his  favor,  for  the  proper  order  of  reference  as 
against  defendants  who  have  not  appeared  or  answered.1  Such 
an  order  referring  the  issues  for  trial  would  not  authorize  the 
referee  to  proceed  and  take  the  proof  required  by  the  list  rule 
as  against  defendants  not  answering  or  submitting  to  the  refer- 
ence.2 The  plaintiff,  however,  in  such  case  may  no  doubt 
expedite  the  proceedings  by  moving  for  the  reference  required 
by  the  rule  (No.  11,)  to  be  made  to  the  same  referee  having 
charge  of  the  issues,  so  that  one  report  may  embrace  both 
matters  of  reference.3  In  this  case  the  referee  is  clothed  with 
a  double  power,  namely,  to  decide  the  issues  of  fact,  in  which 
his  decision  will  stand  as  the  decision  of  the  court,  and  to 
report  upon  the  matters  required  by  the  rule,  in  which  case  he 
acts  as  a  master,  merely,  and  the  court  is  still  to  pass  upon  his 
conclusions  of  fact,  as  well  as  "the  proofs  "  upon  which  such 
conclusions  are  founded. 

The  report  must  be  filed,  according  to  the  32d  rule,  and  it 
being  in  the  nature  both  of  a  trial  and  an  interlocutory  report, 
a  copy  must  be  served  on  the  defendant  in  the  issue  of  fact,  and 
notice  of  the  filing,  with  notice  of  motion  for  final  judgment 
thereon,  be  given  to  the  other  defendants  who  have  appeared. 
The  cause  is  then  moved  at  special  term  and  judgment  obtained 
and  perfected. 

Interlocutoiy  proceedings. 

In  foreclosure,  as  well  as  in  other  equity  suits,  there  may  be 
various  interlocutory  proceedings  during  the  litigation  :  such  as 
a  motion  for  an  injunction,  for  the  appointment  of  a  receiver, 
&c.  As  these  proceedings  do  not  materially  differ  from  the 
same  class  of  proceedings  in  other  equity  suits,  which  have 
been  fully  considered  during  the  course  of  the  first  volume  of 
this  work,  it  is  deemed  unnecessary  to  enter  further  upon  the 
subject.  The  most  common  of  these  interlocutory  proceedings 
is  the  appointment  of  a  receiver ;  and  the  reader  is  referred  to 

1  Hill  v.  McReynolds,  30  Barb.,  488.  a  Ibid. 

3  See  Orders  of  Reference  in  such  cases  and  Report  of  Referee,  Appendix,  Nos. 
104,  105,  106. 
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the  chapter  on  that  subject  for  the  cases  in  which  a  receiver 
will  not,1  and  those  in  which  he  may  be  appointed  in  foreclosure 
suits,2  and  generally  in  regard  to  the  manner  of  his  appoint- 
ment.3 ' 

Though,  as  a  general  rule,  the  mortgagor  is  entitled  to  the 
possession  and  to  the  rents  and  profits,  yet  where,  after  default 
in  a  foreclosure  suit,  it  is  made  to  appear  that  the  premises  are 
an  inadequate  security  for  the  debt,  and  that  the  mortgagor  or 
other  person  liable  for  the  mortgage  debt  is  insolvent,  the  court 
will  anticipate  the  final  judgment,  by  appointing  a  receiver ; 
thus,  in  effect,  putting  the  mortgagee  in  possession  and  allowing 
him  to  divert  the  rents  and  profits  of  the  mortgaged  premises 
from  the  hands  of  the  mortgagor,  and  to  hold  them  as  additional 
security  for  the  payment  of  the  debt.4 

Where  a  receiver  has  been  appointed,  the  debt  being  all  due 
and  defectively  secured,  the  mortgagee  acquires  an  equitable 
lien  upon  the  unpaid  rents,  and  they  go  to  him  and  not  to  the 
owner  of  the  equity  of  redemption,  though  the  latter  may  have 
obtained  from  the  tenant  security  for  their  payment  to  himself.5 
Such  equitable  lien,  also,  may  be  acquired  by  means  of  a 
receivership  in  a  foreclosure  suit  under  similar  circumstances, 
where  a  part  only  of  the  mortgage  debt  is  due,  and  the  pre- 
mises are  so  situated  that  they  must  be  sold  entire.6  The  mode 
of  applying  for  the  appointment  of  a  receiver  and  the  proceed- 
ings thereon,  have  been  fully  pointed  out  in  the  first  volume  of 
this  work.7 

Sale  and  re-sale. 

In  regard,  also,  to  the  proceedings  upon  the  sale  and  appli- 
cation for  a  re-sale  of  the  premises,  it  is  sufficient  to  refer 
generally  to  what  is  said  on  that  subject  in  the  first 'volume.8 

As  to  relieving  the  purchaser  from  his  bid,  and  also  as  to 


1  Vol.  I.,  pp.  386,  387  !  Ibid,  pp.  391,  392. 

3  Ibid,  pp.  401,  et  seq. 

4  Syracuse  City  Bank  v.  Tallman,  31  Barb.,  301. 

6  Lofeky  v.  Maujer,  3  Sand.  Oh.  K.,  69. 

"  Quincy  v.  Cheeseman,  4  Sand.  Ch.  R.,  405. 

7  Vol.  I.,  pp.  401  et  seq. 

8  Ibid,  pp.  549-560. 
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compelling  him  to  complete  his  purchase,  the  principles  appli- 
cable are  similar  to  those  regulating  sales  in  partition.1 

No  order  to  stay  a  foreclosure  sale  can  be  granted  or  made  by 
a  judge  out  of  court,  except  upon  a  notice  of  at  least  two  days 
to  the  plaintiffs  attorney.2 

An  irregular  sale  of  mortgaged  premises,  to  the  prejudice  of 
a  judgment  creditor,  will  be  set  aside  on  his  application.3  If 
the  referee  sell  in  gross  when  he  should  have  sold  in  parcels, 
the  sale  will,  also,  be  set  aside  and  a  re-sale  ordered.4  It  is, 
however,  an  irregularity  merely,  to  be  objected  to  by  any  party 
aggrieved  who  may  have  claimed  at  the  time  of  sale,  that  it  be 
made  in  parcels,  and  who  has  not  waived  the  right  to  move  for 
a  re-sale  by  delay.5 

It  has  been  already  observed  that,  by  rule  14,  where  there 
are  several  distinct  lots  or  parcels  which  can  be  sold  separately 
without  diminishing  the  value  thereof,  it  is  the  duty  of  the 
sheriff  or  referee  to  sell  in  separate  lots  or  parcels,  unless 
otherwise  specially  directed  by  order  of  the  court ;  and  this, 
whether  the  judgment  direct  a  sale  in  parcels  or  not.6  But,  if 
the  sheriff  or  referee  is  satisfied  the  property  will  produce  a 
greater  price  if  sold  together  than  it  will  in  separate  lots  or 
parcels,  he  may  sell  it  together,  unless  otherwise  directed  in 
the  order  of  sale.7  The  sheriff  or  referee,  therefore,  seems  to 
have  a  discretion  in  the  matter,  which  will  not  be  interfered 
with  except  in  case  of  abuse ;  in  which  case,  the  sale  will  be 
set  aside  and  a  re-sale  ordered  as  above.8  Nor  has  the  plaintiff 
the  right  to  control  the  action  of  the  sheriff  or  referee  in  rela- 
tion to  the  order  of  sale  of  the  different  parcels.9 

A  sale  in  one  parcel  of  mortgaged  premises,  consisting  of 
two  or  more  parcels  which  had  been  previously  held,  used  and 
conveyed  together  as  one  farm,  was  held  good.10 


1  See  ante,  pages  61-63;  and  see  forms,  Appendix,  Nos.  111-115. 

2  Sup.  Court  Rule  80.  a  May  v.  May,  11  Paige,  201. 
4  The  American  Ins.  Co.  v.  Oakley,  9  Paige,  259. 

"  Cunningham  v.  Cassidy,  7  Ahbott,  183.     See  also  3  Abbott,  455;   13.  How.j 
555. 

6  See  ante,  page  93,  note.  '  Ibid;  Rule  74. 

8  Cunningham  v.  Cassidy,  supra.  "  Snyder  v.  Stafford,  11  Paige,  71. 

10  Anderson  v.  Austin,  34  Barb.,  319. 
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Where,  under  a  judgment  of  foreclosure,  a  purchaser  refuses 
to  perfect  his  purchase,  and  the  plaintiff  does  not  press  him, 
the  referee  should  sell  the  property  over  again,  and  not  let  the 
plaintiff  take  it,  at  the  purchaser's  bid,  and  receive  a  deed.1 

A  party  to  a  judgment  cannot  question  its  regularity  in  a  pro- 
ceeding to  compel  him  to  complete  his  purchase.  His  remedy 
is,  to  apply  to  the  court  directly  to  vacate  the  judgment.2 


SECTION  V. 

PROCEEDINGS  SUBSEQUENT  TO  SALE. 

The  proceedings  by  the  referee,  in  completing  the  purchase 
after  a  sale  in  a  foreclosure  suit,  are  much  the  same  as  in  cases 
of  partition,3  except  that  he  is  not  required  to  make  a  report 
of  the  sale  and  obtain  an  order  for  confirmation  prior  to  his 
executing  the  conveyance.  The  referee's  deed  takes  effect  on 
delivery,  and  before  confirmation.4 

Conveyance  by  referee. 

This  may  be  made  immediately  on  the  sale,  if  the  purchaser 
desire,  but  it  is  usually  postponed  for  a  short  time,  to  be  fixed 
in  the  written  conditions  of  sale  ;  the  purchaser  paying  down 
a  per  centum  of  the  purchase  money  (also  specified  in  the  con- 
ditions), as  a  deposit.  The  deed,  as  above  mentioned,  takes 
effect  on  delivery  and  before  an  order  of  confirmation  is  entered ; 
and  it  divests  the  title  as  of  the  time  of  the  sale.?  As  in  cases 
of  partition,  the  bid  may  be  assigned,  and  the  conveyance 
executed  to  the  assignee.6 

Disposition  of  proceeds. 

This  is  specially  directed  by  the  judgment  of  sale.  The 
various  amounts  mentioned  in  the  judgment,  with  interest 
thereon  from  the  report  of  sale,  are  to  be  paid,  and  receipts 


1  Thompson  v.  Dimond,  3  Edw.  Ch.  R.,  298. 

2  Conckin  v.  Hall,  2  Barb.  Ch.  R.,  136.  3  See  ante,  pages  63,  64. 
4  Fuller  v.  Van  Gilsen,  4  Hill,  171;  Fort  v.  Burch,  6  Barb.,  60. 

6  McLaren  v.  The  Hartford  Fire  Ins.  Co.,  1  Seld.,  151.    See  Referee's  Deed, 
Appendix,  No.  113. 

6  Proctor  v.  Farnham,  5  Paige,  614. 
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taken  for  the  same,  which  are  to  be  annexed  to  the  report.  The 
referee,  or  sheriff,  making  the  sale,  is  also  required  by  the  rule 
(No.  12)  to  pay  the  surplus  moneys  within  five  days  after  the 
same  shall  be  received  and  be  ascertainable  ;  in  the  city  of  New 
York,  to  the  chamberlain  of  said  eity ;  and  in  other  counties  to 
the  treasurer  thereof,  unless  otherwise  specially  directed  by  the 
judgment.  He  must  take  the  receipt  of  such  officer,  or,  if  the 
surplus  moneys  are  directed  to  be  otherwise  disposed  of,  a  proper 
voucher,  showing  that  they  have  been  paid  over,  deposited,  or 
disposed  of  in  pursuance  of  the  judgment ;  which  voucher  must 
accompany  his  report  of  sale,  otherwise,  by  the  provisions  of 
the  rule  (No.  T2),  such  report  shall  not  be  filed  or  confirmed. 

Report  of  sale. 

The  referee  must  make  a  report  of  the  sale.  This  is  a  history 
of  what  he  has  done  under  the  judgment,  and  should  show  that 
every  direction  therein  given  has  been  carried  out.  It  contains 
a  statement  of  his  own  fees  and  expenses  for  advertising,  &c, 
and  the  receipts  and  vouchers  taken  on  the  payment  of  the 
various  sums,  as  well  as  on  the  deposit  of  the  surplus  moneys, 
are  to  be  annexed.1  The  report  should  be  filed,  and  notice 
thereof  given  to  the  parties  who  have  appeared,  according  to 
rule  32,  by  the  provisions  of  which  the  report  stands  confirmed 
unless  exceptions  thereto  are  filed  and  served  within  eight  days 
after  notice.  It  is  usual,  though,  perhaps,  not  necessary,  to 
obtain  an  order  confirming  the  report  of  sale.2 

Application  for  surplus  money. 

Eule  *76,  corresponding,  with  some  slight  modifications,  with 
the  136th  Chancery  rule,  specifies  the  mode  in  which  applica- 
tions for  surplus  moneys,  by  those  entitled  thereto,  are  to  be 
made.  The  general  course  of  practice  under  the  rule,  and  the 
mode  of  appointing  the  referee,  &c,  have  been  considered  in 
the  first  volume  of  this  work,  to  which  the  reader  is  referred.3 
In  addition  to  what  was  there  stated,  one  or  two  important 
principles  governing  the  action  of  the  referee  upon  such  a  pro- 


1  See  Report  of  Sale,  Appendix,  No.  114.  i 

2  See  Order  confirming  Report  of  Sale,  Appendix,  No.  Wh.tU.-~  &$  'KAj  ^/ff 
8  Vol.  I.  pp.  546-549.   See  forms  on  such  applications,  Appendix,  Nos.  11?-123. 
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ceeding,  may  be  pointed  out.  The  lien,  as  has  been  remarked, 
which  may  be  established  before  the  referee,  is,  in  general,  one 
which  would  have  subjected  the  estate  to  sale  on  execution,  and 
cannot  be  a  mere  equitable  claim ;  but  this,  it  seems,  does  not 
include  the  dower  interest  of  the  wife,  who  has  joined  her 
husband  in  executing  the  mortgage,  which  contained  the  usual 
power  of  sale,  reserving  to  the  mortgagors  the  surplus  after 
payment  of  the  mortgage  debt.  Where  there  is  such  surplus, 
it  has  been  held,  she  is  entitled  as  against  judgment  creditors, 
to  have  one-third  of  the  amount  invested  for  her  benefit,  and 
kept  invested  during  the  joint  lives  of  herself  and  husband, 
and  during  her  own  life  in  case  of  her  surviving  her  husband, 
as  and  for  her  dower  in  such  surplus.1  A  junior  judgment 
against  the  owner  of  the  equity  of  redemption,  if  obtained  at 
any  time  before  the  foreclosure  sale,  is  an  equitable  lien  on  the 
surplus  money.2  But,  under  the  construction  given  to  the  rule, 
that  claims,  however  equitable,  which  are  not  actual  liens  under 
which  the  property  might  have  been  charged  in  execution  and 
sold,3  such  a  claim  would  not  be  considered  by  the  referee.  But, 
a  judgment  creditor  who  has  made  his  lien  specific  by  pur- 
chasing under  his  own  judgment,  is  held  entitled  to  the  surplus 
arising  from  a  sale  under  a  prior  mortgage,  in  preference  to  a 
junior  judgment.4  And,  a  subsequent  specific  lien  will  be  pre- 
ferred to  a  prior  general  one,  where  the  latter  may  be  enforced 
out  of  other  property  of  the  judgment  debtor,  but  not  where 
the  general  incumbrancer  shows  that  he  has  no  other  fund  to 
resort  to  for  satisfaction.5 

It  is  the  duty  of  the  referee  not  only  to  be  satisfied  that  all 
the  parties  who  have  appeared  in  the  action,  and  all  persons 
not  parties  who  have  filed  notice  of  claim,  have  been  notified  to 
attend  the  reference,  but  he  must  ascertain  and  determine  the 
rights  of  the  owners  of  the  entire  fund.  Hence,  if  the  liens 
actually  proved  and  established  before  him  do  not  exhaust  the 
entire  surplus,  he  should  ascertain  who  are  the  owners  of  the 
residue,  so   that,  upon  the  coming  in  of  the   report,  an  order 


1  Denton  v.  Nanny,  8  Barb.,  618.  s  Sweet  o.  Jacobs,  6  Paige,  355. 

3  King  v.  West,  10  How.,  333.  "  Shepherd  v.  O'Neil,  4  Barb.,  125. 

6  Mechanics'  Bank  v.  Edwards,  1  Barb.,  271. 
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may  be  made  to  dispose  of  the  whole  funds.  Prima  facie,  the 
mortgagor,  or  his  heirs,  devisees,  or  grantees  are  the  owners  of 
the  surplus,  and,  if  no  one  attends  and  establishes  a  better  right, 
the  referee  should  report  that  the  residue  of  such  surplus 
belongs  to  the  person  prima  facie  entitled  to  it.1 

It  is  proper  for  the  referee  to  require  a  claimant  to  swear  to 
the  justice  of  his  claim,  and  the  amount  actually  due  upon  it.2 

Referee's  report. 

The  referee  in  his  report  must  find  the  facts,  not  only  as  to 
the  amount  of  the  several  liens  established  before  him,  but  as 
to  their  priorities,  and  the  order  in  which  they  are  entitled  to 
be  paid.  It  is  not  necessary  to  return  the  evidence  taken  ;  but, 
if  exceptions  are  taken,  and  filed  to  the  report,  and  brought  on 
for  argument,  a  copy  of  the  evidence  may  be  obtained  from  the 
referee,  if  necessary,  for  use  on  such  argument  as  in  other  cases.3 

Filing  report  and  order  of  distribution. 

The  report  must  be  filed  under  the  provisions  of  the  32d  rule, 
and  notice  given,  and  will  stand  confirmed  unless  exceptions  be 
filed  and  served  within  eight  days  after  such  notice.4  It  is 
recommended,  however,  in  such  cases,  to  obtain  an  order  of 
confirmation,  which  seems  to  be  contemplated  by  the  rule  5  to 
be  used  on  the  motion  for  the  further  order  of  distribution. 

If  this  be  not  done,  the  certificate  of  the  clerk  that  no  excep- 
tions have  been  filed  within  the  time  fixed  by  the  rule  (thus 
showing  that  the  report  stands  confirmed,)  should  be  produced 
on  the  application  for  the  further  order  of  distribution.6 

The  application  for  the  order  of  distribution,  (at  least  where 
there  are  contesting  or  other  claimants,)  must  be  made  on  notice 
at  special  term,  and  cannot  be  made  until  the  report  has  become 
absolute  and  stands  confirmed.     If  there  be  a  single  claimant 


1  Franklin  v.  Van  Cott,  11  Paige,  129. 

5  Hulbert  v.  McKay,  8  Paige,  651. 

a  Vol.  I.,  p.  571.     See  form  of  Referee's  Report,  Appendix,  Nos.  123,  124. 

4  See  Notice  of  filing  Report,  Appendix,  No.  125. 

s  The  language  of  the  rule  is,  "to  the  end  that,  on  the  coming  in  and  confirma- 
tion of  the  report  on  such  reference,  such  further  order  may  be  made  for  the  dis- 
tribution of  such  surplus  moneys  as  may  be  just."     Rule  32. 

6  See  form  of  Clerk's  Certificate,  Appendix,  No.  121. 
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entitled  to  the  whole  surplus,  so  that  no  person  would  have  a 
right  to  except,  it  is  said,  the  order  of  confirmation  and  for 
payment  of  the  surplus,  may  be  entered  together  and  without 
notice.1 

The  order  is  made  and  entered  in  the  usual  way.  It  estab- 
lishes the  several  liens,  and  their  priorities,  and  directs  the 
order  of  judgment,  together  with  the  payment  of  the  costs  when 
allowed,  fixing  the  amount.  A  certified  copy  of  the  order, 
countersigned  by  the  judge  allowing  it,  must  be  produced  to 
the  treasurer,  or  other  person,  or  bank,  having  the  money,  in 
order  to  obtain  its  payment.2 

Exceptions  to  report. 

Exceptions  to  the  referee's  report  must  be  filed  and  served 
within  eight  days  after  notice  of  filing  the  report.3  Any  party 
interested  in  the  matter  in  question  may  except  to  the  report, 
and  where  there  are  several  sets  of  parties,  appearing  by  differ- 
ent attorneys,  if  not  disposed  to  join,  they  may  each  take  excep- 
tions, although  their  grounds  of  exception  are  the  same.4 

The  manner  of  taking  exceptions  and  bringing  the  same  on 
for  argument  has  already  been  considered.5 

Other  applications  after  judgment  in  foreclosure. 

Where  a  judgment  has  been  entered  for  a  sale  of  a  separate 
portion  of  the  mortgaged  premises,  a  part  only  of  the  mortgage 
debt  being  due,  and  there  has  been  a  sale  of  such  separate  por- 
tion, the  judgment  will  remain  as  security  for  any  future  default, 
and  in  case  of  such  subsequent  default,  the  court,  by  a  further 
order  founded  on  the  judgment,  will  direct  a  sale  of  so  much  of 
the  mortgaged  premises  under  the  judgment  as  will  be  sufficient 
to  satisfy  the  amount  due  with  the  costs  of  the  petition  &c. 
And  the  same  proceedings  may  be  had  as  often  as  a  default  shall 
happen.6 


1  See  Edw.  on  Referees,  297,  301.    And  see  form  Notice  of  hearing,  Appendix, 
No.  127. 

3  See  form  Orders  to  pay  Surplus  Moneys,  Appendix,  Nos.  128,  129. 
s  Rule  32.    See  form  of  Exceptions,  Appendix,  No.  126. 

4  Edw.  on  Referees,  301. 
6  Vol.  I.,  pp.  569-573. 

"2R.  S.,  193,  §§  169,  170  (orig.  §§  163, 164). 
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Petition  and  reference  thereon. 

The  proceeding  is  by  petition.1  It  should  be  entitled  in  the 
cause,  addressed  to  the  court,  should  set  forth  briefly  the  facts 
of  the  case,  showing  the  amount  of  the  instalment  and  the  time 
when  it  fell  due,  and  should  be  verified  by  the  oath  of  the  peti- 
tioner. Notice  of  presentation  of  the  petition  must  be  given  to 
any  party  appearing  in  the  action. 

If  all  the  parties  are  adults  and  have  been  personally  served, 
the  court  will  no  doubt  allow  the  order  for  sale  on  the  petition 
without  a  reference.  If,  however,  there  are  infants  or  absen- 
tees, (against  whom  nothing  can  be  taken  by  reason  of  non- 
appearance,) a  reference  will,  in  general,  be  ordered,  substan- 
tially similar  to  the  reference  upon  the  application  for  judgment 
against  them ;  namely,  to  take  proof  of  the  facts  in  the  petition, 
ascertain  the  amount  due,  and  examine  the  petitioner  under 
oath  as  to  payments  ;  and,  if  there  are  further  instalments  to 
become  due,  to  ascertain  whether  the  premises  still  remaining 
unsold  may  be  sold  in  parcels  without  prejudice  to  the  interests 
of  the  parties.2 

Order  of  sale. 

On  the  coming  in  of  the  referee's  report,  the  proceedings  upon 
which  are  the  same  as  upon  the  original  application  for  judg- 
ment, the  court  will  make  an  order  of  sale,  which  refers  to,  and 
is  founded  upon  the  first  judgment,  and,  in  a  similar  manner, 
directs  the  sale  of  the  mortgaged  premises,  or  so  much  thereof 
as  is  necessary  to  satisfy  the  amount  due  and  costs,  the  pay- 
ment of  such  amount  to  the  petitioner,  and  the  other  essential 
requisites  of  a  judgment  in  foreclosure.3 

The  order  should  be  duly  entered,  and  with  the  petition,  report 
and  intermediate  orders,  either  attached  to,  or  filed  with  the 
original  judgment  roll. 

Costs. 

The  party  is  entitled  to  the  costs  of  the  petition.4     I  am  not 

1  2  R.  S.,  193,  §§  169,  170  (orig.  §§  163,  164).  See  form  of  Petition,  Appen- 
dix, No.  130. 

2  See  Order  of  Reference  and  Report  by  Referee,  Appendix,  Nos.  131,  132. 
8  Rule  72;  See  form  of  Order,  Appendix,  No.  133. 

1  2  R.  S.,  193,  §  170. 
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aware  that  any  rule  has  been  laid  down  in  regard  to  the  taxable 
items  of  allowance,  but  suppose  he  would  be  allowed  under  sec. 
307,  sub.  1,  of  the  Code  the  fifteen  dollars  for  proceeding  to 
judgment  (order  of  sale,)  and  two  dollars  for  each  defendant 
served  with  notice  besides  disbursements.  As  to  the  extra  per 
centage  in  such  a  proceeding,  that  is  fixed  by  section'  309  of 
the  Code,  which  entitles  the  party  to  the  rate  of  allowance 
mentioned  in  section  308, 1  but  to  no  more  in  the  aggregate  than 
if  the  whole  amount  of  the  mortgage  had  been  due  when  judg- 
ment was  entered. 

Application  for  sale  on  subsequent  default  where  proceedings  on 
the  judgment  have  been  stayed. 

Where  judgment  has  been  obtained  for  the  sale  either  of  the 
whole  or  a  part  of  the  premises,  and  has  been  stayed  by  the 
defendant  bringing  into  court  the  amount  due,  with  interest 
and  costs,2  the  court  will  enforce  the  judgment  of  foreclosure 
and  sale  by  a  further  order  of  the  court,  upon  a  subsequent 
default  in  the  payment  of  any  portion  or  instalment  of  the 
principal,  or  of  any  interest  thereafter  to  grow  due-3 

This  application  also  should  properly  be  by  petition;  and 
the  parties  who  have  appeared  in  the  action  are  entitled  to  notice 
thereof.  The  petition  should  show  that  a  default  has  occurred 
subsequent  to  the  judgment,  the  amount  of  the  mortgage  debt 
due,  and  time  when  it  became  due  &c.  It  prays  that  the  plain- 
tiff be  at  liberty  to  enforce  the  execution  of  the  judgment,  and 
proceed  under  it  to  a  sale  of  the  mortgaged  premises.4 

No  reference  is  necessary  on  this  petition,  the  judgment 
already  entered  determining  the  rights  of  the  parties.  If  the 
fact  of  such  subsequent  default  be  not  successfully  controverted, 
the  order  is  granted  at  once. 

Order  to  enforce  judgment. 

The  order  is  not,  like  that  granted  on  the  application  last 
mentioned,  an  order  of  sale,  but  simply  an  order  to  enforce  the 


1  Namely,  ten  per  cent,  on  the  first  two  hundred  dollars,  five  per  cent,  on  the 
next  four  hundred  dollars,  and  two  per  cent,  on  any  additional  amount  not 
exceeding  one  thousand  dollars. 

1  Ante,  pages  95,  96.  s  2  K.  S„  192,  §  168  (orig.  §  162). 

4  See  form  of  Petition,  Appendix,  No.  130. 
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execution  of  the  judgment  and  allow  the  plaintiff  to  proceed 
thereon.  The  action  of  the  referee  on  the  sale,  therefore,  is 
based  on  the  original  judgment,  and  not  on  the  order ;  and, 
upon  the  entry  of  such  order,  the  plaintiff  may  proceed  on  his 
judgment  in  precisely  the  same  way  as  though  it  had  not  been 
stayed'. 

Application  to  enforce  possession. 

The  judgment,  as  we  have  seen,  contains  a  provision  that  the 
purchaser  be  let  into  possession  on  production  of  the  referee's 
deed  and  the  confirmation  of  the  report  of  sale ;  which  confir- 
mation should  be  made  evident  to  the  person  in  possession  by 
the  production  to  him  of  a  certified  copy  of  the  order  to  con- 
firm, with  the  referee's  deed,  when  the  demand  for  possession  is 
made. 

If  he  refuses  to  deliver  such  possession,  after  such  demand, 
(made  after  the  report  of  sale  has  become  absolute),  the  pur- 
chaser is  at  liberty  to  apply  at  once  to  the  court  for  a  writ  of 
assistance,  to  be  issued  to  the  sheriff,  to  put  such  purchaser  in 
possession.  The  manner  of  applying  for  such  writ,  and  the 
practice  thereon,  have  been  sufficiently  pointed  out  in  another 
part  of  this  work.1 

Other  applications  after  judgment. 

Various  other  applications,  by  parties  interested  in  the  judg- 
ment or  the  execution  thereof,  might  be  spoken  of.  As,  for 
example,  where  a  referee  dies  or  refuses  to  act ;  or  the  plaintiff 
neglects  to  proceed  with  the  sale,  to  the  injury  of  some  of  the 
junior  or  other  incumbrancers,  who  are  made  parties,  &c.  In 
such  cases,  the  court  will  grant  such  relief,  by  the  appointment 
of  a  new  referee,  or  by  compelling  the  plaintiff  to  expedite  his 
proceedings,  as  the  nature  of  the  case  may  require. 

So,  where  the  due  preservation  of  the  rights  of  junior  incum- 
brancers requires  a  sale  of  the  whole  of  the  mortgaged  premises, 
in  cases  where  they  may  be  sold  in  parcels,  and  only  a  portion 
of  the  mortgage  debt  is  due,  such  junior  incumbrancers  may 
make  application  to  the  court,  after  judgment  for  a  sale  of  part 
only  has  been  rendered,  and  even  after  sale,  if  the  parties  and 

1  Vol.  I.,  pp.  637-639.  And  see  as  to  writ  of  assistance,  and  what  persons  the 
court  will  remove  from  possession,  Betts  v.  Birdsall,  11  Abbott  223,  and  cases 
there  cited. 
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subject  matter  are  still  before  the  court,  for  an  order  directing 
the  sale  of  the  whole,  or  so  much  as  may  be  necessary  to  the 
protection  of  the  rights  of  parties  having  equities  subject  to 
the  primary  fund.1 

These  various  applications  are  governed,  each  by  its  own 
peculiar  circumstances ;  and  it  would  be  impracticable  to  sketch 
the  course  of  practice  in  every  case  as  it  may  arise.  Like 
interlocutory  applications,  generally,  they  are  made  by  motion 
upon  petition  or  affidavit,  and  either  granted  on  the  hearing  or 
a  reference  ordered  thereon,  as  the  court  may  direct. 

SECTION  VI. 

PROCEEDINGS  IN  ACTIONS  TO  REDEEM  MORTGAGED  PREMISES. 

Who  may  redeem. 

A  mortgage  being,  in  equity,  a  mere  security  for  the  debt,  the 
mortgagor  or  his  grantees,  heirs  or  devisees,  are  the  owners  of 
the  fee,  and  their  equity  of  redemption  is  considered  the  real 
and  beneficial  estate,  tantamount  to  the  fee  at  law.  They  have 
the  right  at  any  time  (within  the  period  of  limitation  hereafter 
mentioned)  before  such  equity  is  absolutely  barred  and  fore- 
closed by  a  valid  judgment,  to  clear  the  premises  of  such  incum- 
brance by  a  redemption  thereof.  If  the  mortgagee  is  in 
possession,  the  owner  may  have  his  action  to  redeem  the  pre- 
mises on  payment  of  the  amount  due,  and  also  for  an  accounting 
of  the  rents  and  profits.  The  same  right  may  be  asserted  by 
any  other  person  who  has  acquired  an  interest  in  the  lands  by 
operation  of  law  or  otherwise,  in  privity  of  title  ;2  and  whose 
equity  has  not  been  foreclosed  by  judgment. 

Thus  a  subsequent  mortgagee  possesses  this  right  as  against 
a  prior  one,  or  any  person  claiming  under  or  through  him,  such 
as  a  purchaser  at  a  sale  under  the  prior  mortgage.3  So,  a 
reversioner  or  remainderman,  a  tenant  for  life,  by  the  curtesy 
or  in  dower,  &c,  may  redeem. 

A  wife   has  an  inchoate   right  of  dower   in  the  equity  of 

1  Livingston  v.  Muldrum,  19  N.  Y.  R.,  440. 

*  2  Story's  Eq.,  291;  4  Kent's  Com.,  162. 

*  Harris  v.  Beach,  3  John.  Ch.  R.,  460. 
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redemption  of  her  husband's  premises,  and  even  though  a 
mortgage  be  given  by  him  for  the  purchase  money ;  in  which 
case,  such  equity,  though  it  cannot  be  set  up  against  the  mort- 
gagee, may  against  any  other  person ;  and,  on  the  death  of  her 
husband,  she  will,  as  against  such  persons,  unless  barred  by  a 
judgment  to  which  she  was  a  party,  be  entitled  to  redeem.1 
Hence  the  necessity  of  making  the  wife  a  party  to  a  foreclosure 
suit,  whether  the  mortgage  be  for  the  purchase  money  or  not, 
in  order  to  bar  her  equity  of  redemption. 

In  regard  to  creditors  by  judgment  or  decree,  subsequent  to 
the  mortgage,  and  persons  claiming  under  them,  the  same  right 
exists  in  equity ;  and  it  is  necessary  to  make  them  parties  to 
the  suit  for  foreclosure,  otherwise  they  are  not  barred  by  the 
decree,  but  may  maintain  their  action  to  redeem.2  Such  junior 
judgment  creditor  not  made  a  party  to  a  foreclosure  suit,  even 
though  he  has  not  made  his  lien  specific  by  an  execution  and 
sale,  may  redeem  from  a  purchaser  under  the  decree  of  sale.3 
So,  a  junior  judgment  creditor,  who  has  not  been  notified,  is 
not  cut  off  by  a  statutory  foreclosure  and  sale,  and  may  redeem 
from  the  purchaser ;  or,  the  purchaser  may  have  his  action 
against  such  creditor  for  a  strict  foreclosure.4 

If  the  mortgage  be  upon  leasehold  estate,  it  being  but  a 
chattel  interest,  the  judgment  creditor  must  first  have  issued 
his  execution  before  he  will  be  entitled  to  redeem.5 


1  Wheeler  v.  Morris,  2  Bosw.,  524;  Mills  u.  Van  Voorhies,  20  N.  T.  R.,  412; 
10  Abbott,  152. 

*  Brainard  v.  Cooper,  6  Seld.,  356;  Haines  v.  Beach,  3  John.  Ch.  R.,  460;  2 
Story's  Eq.  Juris.,  §  1023;  4  Kent's  Com.,  162. 

3  This  principle  seems  to  be  established  in  the  Court  of  Appeals  in  Brainard  «. 
Cooper,  6  Seld.,  356,  although  decided  by  a  divided  court,  the  decision  of  the 
court  below  being  affirmed  on  re-argument  only,  four  judges  concurring  therein. 
In  that  case,  the  mortgage  had  been  foreclosed  prior  to  the  act  of  1840,  which  cut 
off  the  equity  of  redemption  of  junior  judgment  creditors  and  those  claiming  under 
them,  whether  parties  to  the  suit  or  not;  but  the  subsequent  act  of  1844,  which 
repealed  this  provision  of  the  act  of  1840,  as  already  noticed  (see  note,  ante,  page 
77),  restored  the  law  as  it  stood  before,  and  the  doctrine  as  above,  in  the  prevail- 
ing opinion  in  Brainard  v.  Cooper,  is  still  in  point. 

4  Benedict  v.  Gilman,  4  Paige,  58.  And  see,  as  to  strict  foreclosure,  the  next 
following  section. 

6  Brinkerhoff  v.  Brown,  4  John.  Ch.  R.,  461. 
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The  owner  of  part  of  the  land  cannot  redeem*  his  part  sepa- 
rately ;  the  mortgagee  is  entitled  to  insist  that  the  whole  of  the 
mortgaged  premises  shall  be  redeemed  together,  and  the  whole 
debt  paid.1  But,  it  has  been  held  in  this  State,  that  after  a 
foreclosure  and  sale  of  lands  in  parcels,,  there  may  be  a  redemp- 
tion by  the  owner  of  a  portion,  on  payment  of  his  ratable 
proportion  of  the  mortgage  debt.2 

Within  what  time  action  to  be  brought. 

The  action  to  redeem  mortgaged  premises  must  be  com- 
menced within  twenty  years  from  the  time  of  the  forfeiture,  or 
of  actual,  quiet  and  uninterrupted  possession,3  unless  the  per- 
son entitled  to  redeem  has  labored  under  some  impediment  or 
disability,  such  as  infancy  or  the  like ;  in  which  case,  it  must 
be  commenced  within  ten  years  after  the  disability  shall  cease  ;4 
or,  unless  circumstances  are  proved  by  the  mortgagor,  showing 
an  acknowledgment  of  his  title  by  the  mortgagee.5  It  has  been 
recently  held,  by  the  Court  of  Appeals  in  this  State,  that  pro- 
ceedings to  foreclose  by  advertisement  is  such  an  acknowledg- 
ment of  the  right  of  the  mortgagee  to  redeem,  as  to  repel  the 
presumption  arising  from  the  lapse  of  more  than  twenty  years' 
possession  by  the  mortgagee.6  And,  in  such  suit,  the  plaintiff 
may  show  that  the  mortgage  has  been  satisfied  by  the  rents  and 
profits,  which  will  entitle  him  to  a  judgment  for  the  possession, 
the  costs  being  in  the  discretion  of  the  court.7 

So  if  the  mortgagee  in  possession  shows  it  to  be  a  mortgage 
by  any  other  unequivocal  act,  such  as  by  receiving  interest  upon 
it,  by  stating  an  account,  or  by  treating  it  as  such  in  a  will,  deed 
or  mortgage,  a  redemption  may  be  decreed  after  the  term  lim- 
ited.8 No  length  of  time  is  a  bar  to  a  redemption  where  there 
is  fraud  in  the  transaction ;  or  where  the  parties  at  the  time 
have  agreed  that  the  mortgagee  is  to  enter  and  keep  possession 
until  he  is  paid  out  of  the  profits.9 

1  Palk  v.  Clinton,  12  Ves.,  59.  *  Dews  v.  Congdon,  16  How.,  571. 

3  Demarest  v.  Wynkoop,  3  John.  Ch.  R.,  129;  Slee  v.  Manhattan  Co.,  1  Paige, 
48;  Moore  v.  Cable,  1  John.  Ch.  R.,  385.    And  see  Code,  §  78. 

4  Beckford  v.  Wade,  17  Ves.,  99.    And  see  Code,  §  88. 

*  Barron  v.  Martin,  19  Ves.,  327.  e  Calkins  v.  Isabel,  20  N.  Y.  R.,  147. 

'  Ibid.  '  Barron  v.  Cooper,  19  Ves.,  327. 

'  Marks  v.  Pell,  1  John.  Ch.  R.,  594. 


112  ACTIONS  FOR  FORECLOSURE. 

Parties  plaintiff'. 

In  an  action  to  redeem  against  a  mortgagee,  or  his  assignee 
in  possession,  the  owner  of  the  equity  of  redemption,  that  is, 
the  mortgagor,  or  his  grantee,  is  the  party  plaintiff.  If  he  be 
dead  and  the  mortgage  be  in  fee,  his  heirs  or  devisees  are  the 
proper  parties  plaintiff;  if  a  mortgage  of  a  chattel  interest,  such 
as  for  a  term  of  years,  then  the  personal  representatives  of  the 
mortgagor.1 

If  the  complaint  alleges  that  part  of  the  mortgage  has  been 
paid  in  the  life  time  of  the  mortgagor,  the  personal  representa- 
tives as  well  as  the  heir  must  be  parties  plaintiff  in  order  to 
take  an  account  of  what  is  due  on  the  mortgage,2  or,  if  they 
refuse,  may  be  made  defendants  the  reason  being  stated  in  the 
complaint.3  And,  it  seems,  that  the  personal  representatives 
are  always  proper  parties,  either  plaintiffs  or  defendants,  in  an 
action  by  the  heir,  as  the  personal  assets  of  the  mortgagor  are 
usually  first  to  be  applied  in  exoneration  of  the  real  estate 
mortgaged,  and  they  are  made  parties  in  order  to  have  the 
assets  so  applied.4 

The  personal  representative,  and  not  the  heir  of  a  judgment 
creditor,  is  the  proper  party  to  bring  an  action  to  redeem ; 
and  so  in  case  of  any  equity  of  redemption  in  a  mere  chattel 
interest.5  But,  if  the  judgment  creditor  has  made  his  lien  spe- 
cific by  execution  and  sale,  his  heir,  and  not  the  personal  rep- 
resentative, must  bring  the  action. 

Assignees,  or  other  trustees,  in  trust  for  the  benefit  of  credi- 
tors, are  the  parties  plaintiffs  in  such  actions,  without  making 
the  creditors  parties,  unless  such  trustees  collude  with  the 
mortgagee,  or  refuse  to  act  or  are  insolvent ;  in  which  case  the 
creditors,  or,  if  numerous,  some  one  or  more  for  the  benefit  of 
all,  may  bring  the  suit  making  the  trustees  parties  defendants.6 

Parties  defendants. 

The  mortgagee  in  possession  is  the  only  necessary  or  proper 
party  where  there  is  no  other  outstanding  interest  under  him. 


1  Story's  Eq.  PL,  170. 

2  2  Barb.  Ch.  Pr.,  196.  s  Code,  §  119. 

4  2  Barb.  Ch.  Pr.,  196.  5  Story's  Eq.  PL,  170. 

6  See  2  Barb.  Ch.  Pr.,  196;  Code,  §  119;  Vol.  I.,  pp.  76-80. 
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If  he  has  made  an  absolute  sale  and  conveyance  of  the  premises 
the  purchaser  must  be  joined  with  him  as  defendant,1  that  is, 
where  an  accounting  of  the  rents  and  profits  is  demanded  of 
the  mortgagee,  he  is  to  be  made  a  party  as  to  such  accounting, 
and  the  grantee  as  to  the  possession  of  the  estate.  But,  if  no 
accounting  is  desired,  and  the  assignment  is  absolute,  and  the 
amount  due  on  the  mortgage  is  clearly  stated  and  admitted  in 
any  intermediate  assignments  that  have  been  made,  there  is  no 
need  of  making  either  the  original  mortgagee,  or  any  inter- 
mediate assignee,  a  party  to  the  action.2 

Where  the  mortgagee  has  not  assigned  his  whole  interest  in 
the  mortgaged  property,  he  is  a  necessary  party  with  his 
grantee  to  an  action  to  redeem ;  and  so,  where  he  is  otherwise 
interested  in  the  mortgaged  premises.3 

If  the  mortgagee  is  dead,  and  the  mortgage  is  in  fee,  the 
heir,  or  devisee  of  the  mortgagee  is  the  proper  party  defendant, 
because  he  has  the  legal  title  and  is  bound  by  the  judgment ; 
and  the  personal  representatives  must  also  be  parties,  because, 
generally,  they  are  entitled  to  the  mortgage  money  when  paid, 
as  it  is  to  be  returned  to  the  same  fund  out  of  which  it  came.4 
But  if  the  mortgage  is  upon  leasehold  premises,  the  personal 
representative  of  the  mortgagee  only,  without  the  heir,  is  the 
proper  party ;  for  he  alone  is  interested  in  the  term,  unless  it 
has  been  disposed  of  in  favor  of  third  persons,  in  which  case 
they  also  should  be  made  parties.5  Where  the  action  is  brought 
by  a  subsequent  incumbrancer  whose  equity  is  not  barred,  against 
a  purchaser  at  a  foreclosure  sale,  neither  the  mortgagor  nor  any 
other  person  who  has  been  a  party  to  the  foreclosure  suit,  need 
be  made  parties. 

Action  when  may  be  and  how  commenced. 

In  order  to  entitle  a  party  to  maintain  an  action  for  a 
redemption  of  mortgaged  premises,  he  must  first  offer  to  pay 
the  debt,  interest  and  costs.6   If  against  a  mortgagee  or  other 


1  Dias  v.  Merle,  4  Paige,  259. 
a  Story's  Eq.  PL,  175. 

3  2  Barb.  Ch.  Pr.,  198,  and  cases  there  cited. 

4  Ibid;  Story's  Eq.  PL,  174.  B  Ibid. 

'  Beekman  v.  Frost,  18  John.,  144;  S.  C,  1  John.  Ch.  E.,  288. 
v.  s.  8 
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person  in  possession,  who  has  been  in  the  receipt  of  the  rents 
and  profits,  which  have  been  sufficient  to  pay  the  principal  and 
interest,  it  will  not  be  necessary  to  tender  or  offer  to  pay  the 
money — principal  or  interest, — but  the  party  entitled  to  redeem 
may  demand  simply  an  accounting  of  such  rents  and  profits,  and 
settlement,  which,  if  refused,  will  authorize  him  to  bring  his 
action,  and  if  he  can  show  the  mortgage  paid  he  will  be  entitled 
to  judgment  for  the  possession  of  the  premises.1 

Complaint. 

The  complaint  in  an  action  to  redeem  mortgaged  premises,  is 
drawn  according  to  the  principles  regulating  other  equity  pro- 
ceedings, and  there  are  no  special  provisions  of  statute,  or  other 
peculiarities,  to  distinguish  it  from  ordinary  cases.  The  plain- 
tiff should  be  careful  to  state  the  fact  of  his  offer  to  pay  the 
amount  due  for  principal  and  interest,  or  to  come  to  an  account- 
ing for  the  rents  and  profits,  and  the  refusal  of  the  defendant  ; 
and,  also,  allege  a  demand  for  the  delivery  of  the  premises. 

The  prayer  is  for  an  accounting  of  what  is  due  upon  the  mort- 
gage ;  and,  also,  (if  necessary,)  an  accounting  of  the  rents  and 
profits  received  by  the  mortgagee,  and  that  the  defendant  be 
adjudged  to  deliver  up  the  possession,  on  payment  of  what  shall 
be  found  due  him.2 

Further  proceedings. 

The  further  proceedings  in  the  suit  do  not  differ  in  their 
character  from  those  in  other  equity  actions.  If  an  issue  is 
joined,  it  is  in  like  manner  to  be  brought  to  trial.  In  case  of 
default  a  reference  may  be  ordered,  if  necessary,  to  take  an 
account  of  the  amount  due  on  the  mortgage,  preparatory  to 
final  judgment.  Where  an  account  of  the  rents  and  profits  is 
also  demanded,  a  reference  is  absolutely  necessary,  whether  in 
case  of  default  or  after  the  trial  of  an  issue,  the  reference  em- 
bracing both  an  accounting  of  the  amount  due  on  the  mortgage, 
and  of  the  receipts  by  the  mortgagee  of  the  rents  and  profits, 


1  See  Calkins  v.  Isabel,  20  N.  Y.  R.,  147;  Brainard  v.  Cooper,  6  Seld.,  356. 

2  See  form  of  complaint  by  a  junior  judgment  creditor  to  redeem  premises  sold 
under  a  judgment  of  foreclosure,  to  which  he  was  not  a  party,  in  case  of  Brainard 
v.  Cooper,  reported  6  Selden,  356;  Van  Santvoord's  Precedents,  p.  272. 
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to  the  end  that  on  the  coining  in  of  the  report  the  court  may 
make  such  judgment  as  the  nature  of  the  case  may  require.1 

The  judgment. 

In  ordinary  cases  will  be  that  the  plaintiif  pay  the  amount 
which  shall,  on  the  accounting,  or  if  there  be  no  such  accounting 
ordered,  on  the  facts  as  they  shall  be  proved  to  the  court,  appear 
to  be  due,  and  within  a  specified  time,  together  with  the  costs, 
and  that  upon  his  doing  so,  the  mortgagee  or  other  person  pro- 
ceeded against,  shall  convey  to  him  and  deliver  up  the  mort- 
gaged premises ;  and  upon  default  of  such  payment  that  the 
complaint  be  dismissed  with  costs.2  The  time  allowed  for 
redemption  is  discretionary  with  the  court  and  in  general  will 
not  be  enlarged.3 

Terms  of  redemption. 

The  party  redeeming  will  be  adjudged  to  pay  what  is  really 
due.  If  the  defendant  has  discharged  a  prior  mortgage  or  other 
incumbrance,  the  party  redeeming  must  repay  this,  because  the 
premises  are  benefited  to  that  amount,  so,  also,  he  must  repay 
taxes,  assessments  and  reasonable  insurance.4 

As  to  improvements  and  repairs. 

The  general  rule  is,  that  upon  taking  the  account  in  a  suit 
for  redemption  against  a  mortgagee  in  possession,  or  purchaser, 
he  is  to  be  charged  with  the  rents  and  profits,  and  be  allowed 
only  for  necessary  repairs  and  permanent  improvements,  made  in 
gqod  faith;  but  he  will  not-be  allowed  to  obstruct  the  right 
of  redemption  by  unnecessary  improvements.5     Thus,   where 


1  The  former  practice  seems  to  have  been  to  render  a  decree  in  the  first  instance, 
which  directed  a  reference  to  a  master  to  ascertain  and  report  the  amount  due, 
and  ordered  the  complainant  to  pay  that  amount  within  a  specified  time  after  the 
confirmation  of  the  master's  report,  or  that  the  bill  be  dismissed.  See  2  Barb. 
Ch.  Pr.,  199.  The  practice  indicated  in  the  text,  however,  seems  most  uniform 
with  that  in  other  cases,  and  also  most  in  conformity  with  the  provisions  of  the 
Code.    See  Code,  sec.  246,  sub.  2. 

'  2  Barb.  Ch.  Pr.,  199. 

s  Ibid;  Perine  v.  Dunn,  4  John.  Ch.  R.,  140;  BrinkerhofF  v.  Lansing,  4  John. 
Ch.  R.,  65. 

4  "Walsh  v.  Rutgers  Fire  Ins.  Co.,  13  Abbott,  33. 

6  Mickel  v.  Dillaye,  17  N.  Y.  R.,  80. 
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the  acknowledged  relation  of  mortgagor  and  mortgagee  in  pos- 
session exists,  the  latter  will  not  be  allowed  for  improvements : 
such,  for  example,  as  clearing  wild  land,  &c.  :  made  without 
the  acquiescence  or  consent  of  the  mortgagor.1  But  where 
valuable  and  permanent  improvements  have  been  made,  in  good 
faith,  by  a  person  standing  upon  the  legal  footing  of  a  mort- 
gagee in  possession,  and  who  supposed  himself  to  have  acquired 
the  absolute  title,  and  where  such  mistake  was  favored  by  the 
omission  of  the  mortgagor  for  several  years  to  assert  any  inte- 
rest in  the  premises,  the  mortgagor,  on  asking  the  aid  of  equity 
to  redeem,  will  be  compelled  to  allow  the  value  of  the  improve- 
ments though  exceeding  the  rents  and  profits  received.2  Under 
such  circumstances,  no  doubt,  any  expenditure  of  money,  in 
good  faith,  upon  the  premises,  whereby  they  are  benefited,  will 
be  allowed.  In  such  cases,  that  is,  where  valuable  and  perma- 
nent improvements  have  been  made,  in  good  faith,  under  the 
belief  of  a  purchaser  that  he  has  a  good  title,  and  without 
notice  of  the  existence  of  the  judgment  or  incumbrance  under 
which  the  redemption  is  claimed,  the  enhanced  value  of  the 
premises  arising  from  the  improvements  will  be  adjudged  to  be 
pa,id  in  addition  to  the  amount  due  upon  the  mortgage.3  All 
these  are  matters  to  be  settled  on  the  accounting,  the  defendant 
being  charged  with  the  rents  and  profits,  and  credited  with  his 
outlays  for  necessary  repairs  and  improvements,  prior  incum- 
brances, taxes,  assessments  and  reasonable  insurance  paid,  &c.4 

On  a  redemption  from  a  purchaser  at  a  sale  under  a  statutory 
foreclosure,  the  redeeming  creditor  must  pay  the  sum  actually 
due  on  the  mortgage,  and  not  the  sum  bid  by  the  purchaser  at 
the  sale.5 

Where  lands  have  been  sold  in  parcels,  under  a  judgment  of 


1  Miokel  u.  Dillaye,  17  N.  Y.  R.,  80;  Moore  v.  Cable,  1  John.  Ch.  R.,  385. 
*  Ibid.    See  also  Kendall  v.  Treadwell,  14  How.,  165;  S.  C,  5  Abbott,  16. 

3  Benedict  v.  Gilman,  4  Paige,  58;  Kendall  v.  Treadwell,  supra. 

4  Though  the  mortgagee  in  possession,  on  the  redemption  of  the  premises,  is  to  be 
charged  with  the  rents  and  profits  received,  he  is  not  compelled  to  pay  the  gross 
nominal  rents  where  there  has  been  no  negligence  in  their  collection.  Walsh  u. 
Rutgers  Fire  Ins.  Co.,  13  Abbott,  33. 

5  Benedict  v.  Gilman,  supra. 
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foreclosure,  a  railroad  company  owning  a  portion  by  title  subse- 
quent to  the  mortgage,  was  held  entitled  to  redeem  on  payment 
of  a  ratable  proportion  of  the  mortgage  debt,  which  must  be 
the  full  value  of  the  property  (at  the  time  of  its  appropriation), 
with  interest,  if  need  be,  irrespective  of  the  improvements  put 
thereon  by  the  company.1 

A  subsequent  mortgagee  who  seeks  to  redeem  from  the  pur- 
chaser under  a  statute  foreclosure  of  a  prior  mortgage,  is  not 
bound  to  pay  the  costs  of  such  foreclosure  in  addition  to  the 
mortgage  debt  and  interest,  such  foreclosure  being  inoperative 
as  to  him.2  But,  it  has  been  recently  held  that  a  junior  mort- 
gagee, coming  to  redeem  from  a  prior  mortgagee  who  is  the 
purchaser  under  his  own  judgment  of  sale,  must  pay  not  only 
the  principal  and  interest  due,  but  the  costs  of  the  judgment 
of  foreclosure.3 

Jls  to  the  payment  of  costs. 

As  a  general  rule,  a  party  coming  into  a  court  of  equity  to 
redeem,  pays  costs  to  the  defendant,  in  addition  to  the  amount 
due  upon  the  mortgage,  although  he  obtains  the  relief  prayed 
for.4  Yet,  if  a  defendant  improperly  resists  the  claim  of  the 
plaintiff  to  redeem,  or  sets  up  an  unconscientious  defense,  he 
will  be  refused  his  costs,  and  may  be  compelled  to  pay  costs  to 
the  adverse  party,  in  the  discretion  of  the  court.5 

A  mortgagor  filing  a  bill  to  redeem,  must  pay  the  costs  of 
persons,  defendants,  claiming  under  the  mortgagee ;  upon  the 
principle  that,  at  law,  the  mortgage  being  forfeited,  the  mort- 
gagee is  at  liberty  to  deal  with  it  as  his  own  property.6 

Dismissing  complaint  for  failure  to  redeem,  and  effect  thereof. 

If  a  party  fail  to  redeem  within  the  time  fixed,  the  complaint 
will  be  dismissed  with  costs.  A  motion  may  be  made,  of  course, 
to  dismiss  the  complaint,  upon  an  affidavit  that  the  time  has 
expired  and  the  money  has  not  been  paid.7 


1  Dows  v.  Congdon,  16  How.,  571.         *  2  Barb.  Oh.  Pr.,  199,  and  cases  cited. 
3  Gage  v.  Brewster,  30  Barb.,  387. 

*  Benedict  v.  Gilman,  4  Paige,  58;  Vroom  v.  Ditmas,  ibid,  526;  Slee  v.  Man- 
hattan Co.,  1  Paige,  49. 

6  Ibid.  '  2  Barb.  Ch.  Pr.,  199,  citing  Whetherell  v.  Collins,  3  Mad.,  255. 

7  Ibid,  and  cases  cited. 
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Effect  of  redemption. 

When  a  party  has  redeemed  the  premises  from  a  prior  mort- 
gage, he  becomes  substituted  to  the  rights  and  interests  of  the 
original  mortgagee.  He  does  not,  by  redeeming,  simply  remove 
the  incumbrance  so  that  he  may  enforce  his  own  lien,  but  he 
thereby,  as  to  intermediate  incumbrancers,  becomes  vested  with 
the  estate  which  the  person  has  whose  interest  he  discharges.1 


SECTION  VII. 

PROCEEDINGS  IN  ACTIONS  TOR  STRICT  FORECLOSURE. 

As  remarked  in  the  first  section  of  this  chapter,  the  action 
for  strict  foreclosure  of  a  mortgage  is  rarely  resorted  to  in 
this  State,  except  in  special  cases,  and  where  a  party  cannot 
obtain  his  full  relief  by  a  judgment  of  foreclosure  and  sale.2 

The  object  of  the  action  is  to  obtain  a  judgment  that  the 
mortgagor,  or  other  persons  claiming  an  interest  in  or  lien  upon 
the  premises  under  him,  pay  the  mortgage  debt,  interest,  and 
(when  brought  by  a  party  in  possession)  expenses  of  permanent 
improvements,  outlays,  &c,  by  a  short  period  to  be  fixed  by  the 
court ;  and,  in  default  thereof,  that  they  be  barred  and  fore- 
closed of  their  equity  of  redemption,  and  their  title  extin- 
guished and  vested  in  the  mortgagee  (or  other  party  bringing 
the  action)  without  sale. 

Under  what  circumstances  may  be  brought. 

The  most  usual  cases  in  which  an  action  for  a  strict  fore- 
closure of  a  mortgage  is  now  brought,  in  this  State,  is  by  a 
mortgagee  in  possession  under  title  from  the  mortgagor,  with 
the  view  of  cutting  off  and  determining  subsequent  liens.  Or, 
by  a  purchaser  in  good  faith,  in  possession,  under  a  void  or 
doubtful  foreclosure   and  sale.3     Or,  by  such  purchaser,  at  a 


1  2  Story's  Eq.,  291;  and  see  Brainard  v.  Cooper,  6  Seld.,  356. 

a  See  remarks  on  this  subject,  ante,  pages  70,  71. 

*  Kendall  v.  Treadwell,  14  How.,  165;  S.  C,  5  Abbott,  16.  In  this  case,  the 
mortgagee  had  purchased  the  premises  under  a  judgment  of  foreclosure  rendered 
by  the  county  court,  and  had  gone  into  possession  as  such  purchaser.  The  action 
was  brought  by  such  purchaser  and  mortgagee  against  the  mortgagor  and  his  wife 
and  thirty-eight  others,  as  incumbrancers,  under  the  notion  that  the  county  court 
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foreclosure  sale  valid  as  to  all  parties  interested  except  the 
defendant — such,  for  example,  as  a  grantee  or  mortgagee  subse- 
quent to  the  mortgage,  who  was  not  made  a  party  to  the  suit  ;l 
or  a  judgment  creditor  who  was  not  made  a  party.2  In  all 
which  cases,  the  object  of  the  action  is  to  perfect  and  protect 
the  title  of  such  purchaser  by  cutting  off  the  outstanding 
incumbrance,  in  case  such  incumbrancer  do  not,  within  a  short 
period,  to  be  fixed  by  the  judgment,  redeem  from  such  pur- 
chaser. 

In  short,  in  cases  generally,  where  a  party,  as  an  outstanding 
incumbrancer,  has  a  right  to  redeem,  as  against  another  party 
in  possession,  (which  cases  have  been  considered  in  the  pre- 
ceding section,3)  such  party  in  possession  may  bring  his  action 
for  a  strict  foreclosure,  to  terminate  such  interest  and  perfect 
his  own  title,  unless,  within  a  short  period  to  be  fixed  by  the 
court,  the  party  entitled  thereto  fails  to  redeem. 

And  in  such  action  the  court  may  either  adjudge  a  foreclosure 
and  sale,  as  in  an  ordinary  foreclosure  suit,  or  a  strict  foreclo- 
sure against  the  creditor  or  other  incumbrancer,  that  is,  a  fore- 
closure without  sale,  in  case  the  incumbrancer  fails  to  redeem, 
as  the  nature  and  equities-  of  the  case  may  require.4 

Proceedings  in  the  action. 

The  proceedings  in  the  action,  and  the  practice  and  rules  in 
regard  thereto,  do  not  materially  differ  from  those  in  an  ordi- 
nary action  for  foreclosure  and  sale.  It  will  not  be  necessary, 
therefore,  in  this  place  to  follow  in  detail  such  proceedings,  but 
it  will  be  sufficient,  merely,  to  notice  one  or  two  matters  pecu- 
liarly applicable  to  actions  for  strict  foreclosure,  and  first  as  to — 


Lad  no  jurisdiction  to  foreclose  a  mortgage,  and,  therefore,  the  judgment  and  sale 
were  void  (23  Barb.,  88).  The  Court  of  Appeals  subsequently  held  the  contrary 
(17  How.,  35;  7  Abbott,  328),  and,  of  course,  an  action  in  such  cases  can  no 
longer  be  necessary.  Similar  cases,  however,  may  occur  where  the  judgment  and 
sale  would  be  void  under  other  circumstances,  and  the  very  clear  and  able  opinion 
of  the  court  in  the  case  referred  to  (Kendall  v.  Treadwell,  supra'),  will  be  found 
valuable  in  reference  to  the  practice  generally  in  cases  of  strict  foreclosure,  where 
such  actions  may  still  be  necessary  or  proper  under  our  present  practice. 

1  20  Wend.,  260;  2  Sand.,  444;  5  Id.,  447. 

a  Benedict  v.  Gilman,  4  Paige,  58. 

3  Ante,  pages  109,  110.  *  Benedict  v.  Gilman,  4  Paige,  58. 
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The  complaint. 

This  is  similar  to  a  bill  of  foreclosure  and  sale,  making,  how- 
ever, the  necessary  allegations  to  show  the  situation  of  the 
parties,  the  interest  of  the  plaintiif,  and  his  right  to  a  strict 
foreclosure,  and  the  nature  of  the  claim  and  interest  of  the 
defendant.  If  the  plaintiff,  being  in  possession,  has  made 
expenditures  or  permanent  improvements  upon  the  property, 
or  has  paid  taxes,  assessments,  or  prior  liens,  &c,  &c,  these 
should  be  stated  in  the  complaint  and  the  amount  thereof,  as 
well  as  the  amount  of  the  plaintiff's  mortgage  and  the  interest 
thereon,  if  the  action  be  by  a  mortgagee  in  possession ;  or,  if  it 
be  by  a  purchaser,  then  the  amount  of  the  purchase  money  bid, 
or  paid  at  the  sale,  &C.1 

The  parties  to  the  action  are,  in  general,  the  same  as  to  an 
action  for  foreclosure  and  sale,  all  persons  entitled  to  redeem 
being  necessary  parties  defendants.2  But,  it  is  not  necessary 
to  make  any  person  whose  claim  or  interest  is  already  barred, 
even  if  he  be  the  original  mortgagor,  a  party.3  Nor,  where  the 
action  is  brought  by  the  grantee  or  devisee  of  the  original 
mortgagee,  who  has  taken  by  grant  or  devise,  not  only  the 
money  due  on  the  mortgage,  but  also  the  estate  mortgaged,  is 
it  necessary  to  make  the  original  mortgagee  or  his  heir  or  per- 
sonal representatives  parties.4 

If  the  mortgagee  is  dead,  the  heir  may  properly  bring  the 
action  ;  but  the  heir  and  the  personal  representative  may  join; 
for,  if  the  premises  are  redeemed,  the  money  will  go  to  the 
executor  or  administrator,  and  if  not,  the  land  will  go  to  the 
heir.5 

The  prayer  of  the  complaint  is  different  from  that  in  the 
ordinary  action  for  a  foreclosure  and  sale.  It  is  that  an  account 
be  taken,  and  the  defendant  be  adjudged  to  pay  the  amount 


1  See  substance  of  complaint  for  strict  foreclosure  stated  in  case  of  Kendall  v. 
Treadwell,  5  Abbott,  16;  S.  C.;  14  How.,  165. 

2  2  Barb.  Ch.  Pr.,  187. 

s  Benedict  v.  Gilman,  4  Paige,  58. 

"  Lewis  v.  Nangle,  2  Ves.,  631;   Kenyoize  v.  Cooper,  Mad.  &  Geld.,  371;   2 
Barb.  Ch.  Pr.,  187,  188. 

6  Ibid;  Bradshaw  v.  Outram,  13  Ves.,  234;  Freake  v.  Horseley,  2  Freem.,  180. 
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found  due  by  a  short  day  to  be  appointed  by  the  court ;  or,  in 
default  thereof,  that  the  defendant,  and  all  persons  claiming 
under  him,  be  barred  and  foreclosed,  &c.  Or,  if  the  plaintiff 
prefer,  a  prayer  in  the  alternative,  that  the  defendant  be  fore- 
closed and  the  premses  sold,  as  in  the  ordinary  suit  for  fore- 
closure, may  be  inserted. 

Judgment. 

The  judgment  will  be  in  accordance  with  the  facts  of  the 
case,  and  will  vary  according  to  circumstances.  If  a  strict 
foreclosure  is  to  be  decreed,  and  an  accounting  is  necessary  to 
ascertain  what  is  due  the  plaintiff,  by  taking  an  account  of  the 
rents  and  profits  received  by  him,1  (with  which  he  is  to  be 
charged)  and  the  amount  paid  by  him,  including  his  debt  and 
interest,  and  expenditures  made  in  good  faith  for  repairs  and 
permanent  improvements,  and  for  taxes,  assessments,  reasonable 
insurance  and  prior  incumbrances,  &c,  (with  which  he  is  to  be 
credited,)  a  reference  must  be  ordered  to  take  and  state  such 
account  previous  to  final  judgment.2  On  the  coming  in  of  such 
report,  the  court  will  render  judgment  for  strict  foreclosure,  that 
is,  that  the  defendant,  and  all  persons  claiming  under  him,  be 
barred  and  foreclosed  &c,  unless  payment  be  made  of  the  sum 
so  found  due  by  a  day  to  be  fixed  in  the  judgment.  This  is 
usually  six  months  from  the  confirmation  of  the  report  ;3  though 
it  may  be  a  shorter  or  longer  time,  in  the  discretion  of  the  court, 
and  the  time  may  be  enlarged  by  the  court,  from  time  to  time, 
according  to  the  equity  arising  from  circumstances,4  though 
this  will  not  be  done  where,  instead  of  a  strict  foreclosure  vest- 
ing the  title  in  the  plaintiff,  a  sale  is  ordered  in  case  of  the 
defendant's  failure  to  redeem.5 

Such  judgment,  or  rather  judgment  order,  is  properly  inter- 
locutory, and  should  reserve  further  directions,  in  case  the 
defendant  fail  to  redeem.     In  case  the  defendant  do  so  fail,  the 


1  He  will  be  charged  with  the  rents  actually  received;  but,  where  there  has  been 
no  negligence,  will  not  be  charged  with  such  as  he  has  failed  to  collect.  Walsh  v. 
Rutgers  Fire  Ins.  Co.,  13  Abbott,  33. 

2  As  to  allowances  for  improvements  and  repairs,  see  ante,  pages  115,  116. 

3  McKinstry  v.  Merwin,  3  John.  Ch.  R.,  466,  note. 

4  2  Story's  Eq.,  293,  294.  6  Perine  v.  Dunn,  4  John.  Ch.  R.,  140 
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plaintiff,  in  person  or  by  attorney,  having  attended  on  the  day 
fixed,  and  at  the  place  appointed  to  receive  the  money,  may 
then,  on  an  affidavit  of  such  attendance,  and  of  default  in  the 
payment,  bring  on  the  cause  for  further  directions  ;  and  a  final 
order,  or,  more  properly,  the  final  judgment  in  the  cause,  will  be 
rendered,  that  the  defendant  from  thenceforth  do  stand  abso- 
lutely debarred  and  foreclosed  of  and  from  all  right,  title,  suit 
and  equity  of  redemption  of,  in  and  to  the  mortgaged  premises.1 

The  same  course  will  be  taken  on  proof  of  service  of  an  order 
requiring  the  defendants,  or  any  of  them,  by  a  certain  time,  to 
elect  whether  they  will  redeem  or  not,  and  further  proof  that 
no  notice  of  such  election  has  been  received.  In  such  case, 
final  judgment  of  foreclosure  will  be  rendered,  and  no  order  of 
reference  is  necessary.2 

On  a  strict  foreclosure  against  an  infant  heir,  the  judgment 
should  provide  that  he  be  allowed  a  day  in  court,  after  he  comes 
of  age,  to  show  cause  against  the  judgment ;  though  it  is 
otherwise  in  case  of  a  foreclosure  and  sale.3  Where  the  plain- 
tiff is  in  possession,  the  judgment  may  properly  contain  a  clause 
that,  upon  being  paid  the  amount  reported  due  him,  he  execute  a 
release  and  quit  claim  of  the  premises  to  the  defendant.4 

If  there  be  several  defendants  claiming  as  mortgagor,  or  as 
subsequent  incumbrancers  by  mortgage,  judgment  or  other- 
wise, and  each  having  the  right  to  redeem  in  the  order  of 
their  several  incumbrances  ;  in  such  case,  before  final  judgment 
is  rendered,  the  court  will  require  evidence  that  none  of  them 
desires  to  redeem ;  and  this  can  be  done  by  means  of  an  inter- 
locutory order,  requiring  them  to  give  notice  within  a  certain 
time,  to  be  specified  in  the  order,  of  their  election  to  do  so. 
If  such  notice  be  not  given,  a  reference  may  be  dispensed  with, 
and  the  foreclosure  decreed  as  soon  as  the  time  specified  for 
notice  has  elapsed.5     If  such  notice  be  given  by  any  one  of  the 


1  2  Barb.  Ch.  Pr.,  192;  1  Smith,  406. 

2  Ibid;  Kendall  v.  Treadwell,  5  Abbott,  21. 
a  Mills  v.  Dennis,  3  Johns.  Ch.  R.,  367. 

4  Kendall  v.  Treadwell,  5  Abbott,  24;  S.  C,  14  How.,  165. 

6  Ibid;  Benedict  v.  Gilman,  4  Paige,  63.  In  this  case,  the  interlocutory  order 
directed  the  defendants  to  elect  to  redeem  within  thirty  days  after  service  of  a  copy 
of  the  order,  and  to  serve  a  written  notice  thereof  on  the  solicitor  of  the  complainant. 
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incumbrancers,  it  should  include  an  agreement  to  complete  the 
redemption ;  otherwise,  it  might  be  in  the  power  of  any 
defendant  to  vex  the  plaintiff  with  an  unnecessary  and  fruitless 
proceeding  before  the  referee.1  The  order  of  reference,  above 
referred  to,  will  then  be  made ;  on  the  coming  in  of  the  report 
upon  which,  the  court  will  render  judgment. 

As  to  the  judgment  in  such  cases, — that  is,  where  there  are 
several  incumbrancers,  and  a  junior  incumbrancer  defendant  has 
given  notice  of  his  election  to  redeem,  such  judgment  will  not, 
in  general,  be  a  final  disposition  of  the  whole  matter ;  but,  in 
case  of  such  redemption,  a  sale  will  still  be  necessary  in  order 
to  work  out  the  equities  of  the  prior  incumbrancers  who  are 
defendants.  The  following  remarks  from  the  opinion  in  Kendall 
v.  Treadwell,2  above  referred  to,  indicate  the  practice  in  such 
cases : 

"  If  more  than  one  of  the  defendants  have  given  notice  of  their 
election  to  redeem,  the  leave  to  do  so  should,  I  think,  be  first 
given  to  the  mortgagor  or  his  grantee,  and  then  in  succession 
to  the  holders  of  the  oldest  incumbrances,  according  to  the 
priority  of  their  liens. 

"  If  there  be  but  one  defendant,  the  mortgagor,  the  next 
step  in  an  action  like  the  present  is  a  simple  one.  The  lien  of 
the  mortgage  is  satisfied  and  discharged  by  the  redemption. 
The  plaintiff  has  received  his  debt,  and  the  defendant  holds  the 
lands  free  from  the  lien.  But,  in  the  present  case  there  are, 
besides  the  mortgagor,  thirty-eight  defendants  who  have  or 
claim  an  interest  in,  or  lien  upon,  the  premises.  Each  defendant 
must  be  foreclosed,  and  each  must  have  his  day  in  court.  Sup- 
pose the  youngest  incumbrancer  gives  the  notice  and  makes  the 
redemption,  and  suppose  the  value  of  the  property  to  be  double 
the  amount  paid  on  the  redemption ;  who  is  to  have  the  benefit 
of  this  additional  value  ?  The  oldest  incumbrancer  on  the  pre- 
mises is  clearly  first  entitled  to  it,  in  equity,  to  the  extent  of 
his  debt ;  and  afterwards  the  others,  in  the  order  of  their 
priority.  But  no  distribution  can  be  made ;  no  provision  can 
be  made  for  the  equities  of  the  parties  without  a  sale.     A  sale 


1  Kendall  v.  Treadwell,  supra. 

*  Per  Bibdseye,  J.,  5  Abbott,  23,  24. 
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must,  therefore,  be  directed,  in  the  manner  usual  in  common 
actions  of  foreclosure.  After  the  payment  of  the  costs  and 
expenses  of  the  sale,  the  defendant  who  has  made  the  redemp- 
tion, must  receive  back  the  amount  he  has  paid  to  the  plaintiff, 
together  with  interest.  The  residue  of  the  proceeds  must  be 
brought  into  court.  Then,  the  several  parties  in  interest  can 
apply,  in  the  usual  manner,  to  ascertain  the  rights  and  interests 
of  those  having  claims,  and  the  priorities  of  the  several  liens. 
And,  the  incumbrancers  will  obtain  satisfaction  of  their  claims, 
in  the  same  manner  as  if  the  sale  had  been  had  in  the  first 
place  for  the  purpose  of  raising  the  amount  due  to  the  plaintiff. 
If  a  remote  incumbrancer  shall  have  redeemed  from  the  plain- 
tiff, instead  of  requiring  priority  over  the  intermediate  incum- 
brancers, from  the  mere  fact  of  having  so  redeemed,  he  will 
receive  such  share  of  the  proceeds  as  will  remain  to  him  after 
satisfying  the  prior  liens. 

"As  the  plaintiff  has  been  in  possession,  claiming  to  be 
owner,1  and  is  clearly  to  be  looked  upon  as  the  mortgagee  in 
possession,  I  think  it  proper  that,  upon  receiving  the  whole 
amount  reported  due  to  him,  he  should  release  and  quit  claim 
the  premises,  either  to  the  referee,  or  the  purchaser  under  the 
judgment ;  and  a  provision  to  that  effect  must  be  included  in 
the  judgment. 

"  In  this  case,  the  plaintiff  offers  in  his  complaint  to  take  the 
mortgaged  premises  as  a  full  payment  and  satisfaction  of  the 
debt  secured  by  the  mortgage,  and  a  provision  to  that  effect 
will  be  included  in  the  judgment."  2 

Costs. 

The  costs  in  an  action  for  strict  foreclosure  do  not  follow  as 
a  matter  of  course,  but,  as  in  other  equity  cases,  are  in  the  dis- 
cretion of  the  court.  Where  the  action  is  brought  by  the 
plaintiff  to  supply  a  defect  in  his  own  title,  arising  from  his 


1  This,  it  will  be  recollected,  was  in  case  of  a  purchaser  tinder  what  was  deemed 
a  void  foreclosure  and  sale,  the  action  having  been  brought  to  remove  the  doubts 
as  to  such  sale,  and  confirm  the  title. 

2  See  also  the  substantial  parts  of  the  judgment,  as  directed  by  the  court,  in 
same  case.  5  Abbott,  24-26.  This  form  may  readily  be  adapted  to  other  cases 
of  strict  foreclosure. 
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own  neglect  or  misfortune,  without  any  fault  on  the  part  of  the 
defendant,  as  in  the  case  above  referred  to  of  a  purchase  under 
a  void  foreclosure  and  sale,  he  should  recover  no  costs.  The 
following  remarks,  from  the  same  opinion,1  indicate  the  prac- 
tice in  these  cases : 

"  In  case  no  such  notice  is  given  and  no  redemption  is  had, 
my  present  opinion  is,  that  the  plaintiff  should  recover  no  costs 
from  the  defendants.  It  is  from  no  fault  or  breach  of  duty  on 
their  part,  that  the  supposed  valid  title  of  the  plaintiff  has 
proved  invalid.  In  such  case  the  action  will  merely  serve  to 
remove  the  doubts  and  confirm  the  title,  and  the  plaintiff  may 
well  bear  the  expense  of  that.  But  if  the  action  is  to  be  made 
to  result  in  the  transfer  of  the  property  from  the  plaintiff,  after 
he  in  good  faith  supposed  he  had  acquired  a  complete  title  to 
it,  then  the  former  foreclosure  becomes  wholly  ineffectual ;  it 
passes  for  nothing,  so  far  as  the  question  of  title  is  concerned. 
And  the  plaintiff  is  then,  in  effect,  merely  enforcing  his  mortgage 
for  the  collection  of  the  amount  due  him  for  his  original  debt, 
and  such  additions  to  it  as,  under  the  peculiar  circumstances 
of  the  case,  are  equitable  and  just.  The  costs  of  such  a  suit 
the  plaintiff  ought  to  recover." 2 

Effect  of  judgment  upon  the  debt  secured  by  the  mortgage. 

If  the  value  of  the  land  be  equal  to  the  debt,  the  debt  is 
extinguished  by  the  judgment,  on  the  title  of  the  plaintiff 
becoming  perfect  by  failure  to  redeem.3  But,  if  the  premises  be 
of  insufficient  value,  the  debt  is  not  extinguished,  except  to  the 
extent  of  the  value  of  the  land,  to  be  ascertained  in  a  suit  at 
law,  upon  the  bond  or  covenant,  for  which  the  mortgage  is 
security.4 


1  5  Abbott,  21,  22.  2  See  1  Paige,  617;  4  Id.,  62. 

8  Spencer  v.  Harford,  4  Wend.,  381;  Morgan  v.  Plumb,  9  Wend.,  287. 
4  Ibid;  Be  Grant  v.  Graham,  1  N.  Y.  Leg.  Obs.,  75. 
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CHAPTER  III. 

PROCEEDINGS  IN  ACTIONS  BY  JUDGMENT  CREDITORS. 
Section  I.    In  what   cases,  and  by  and  against  whom  suit  mat  be  brought  ;    parties 

TO.  AND  WHAT  MAY  BE  REACHED  BY. 
II.     HOW  COMMENCED,  AND  PROCEEDINGS  IN,  GENERALLY. 

III.     OJF  THE  JUDGMENT  AND    COSTS;     AND    PRIORITY    AND    LIEN    OF    COMPLAINT    IN   A 
CREDITOR'S  SUIT. 

The  action  by  creditor's  bill  is  still  in  force,  and  may  be 
resorted  to  after  execution  returned  unsatisfied,  in  whole  or  in 
part.  The  Code  has  not  repealed  the  provisions  of  the  Kevised 
Statutes  on  that  subject,  except  that  portion  which  authorizes 
a  discovery.1 

It  may  be  remarked,  however,  that  under  the  present  prac- 
tice, it  cannot,  in  ordinary  cases,  be  necessary  or  advisable  to 
commence  an  action  of  this  character  against  the  judgment 
debtor  alone;  that  is,  where  no  fraudulent  assignment  or  other 
incumbrance  intervenes.2  Unless  something  of  this  kind  exists, 
an  equally  efficient  and  more  expeditious  remedy  is  provided  in 
the  supplementary  proceedings  which  the  Code  prescribes.  In 
these  proceedings,  the  plaintiff  may  have  all  that  he  could  get 
under  the  former  creditor's  bill,  namely, — a  full  discovery  and 
examination,  and  also  the  remedy  of  an  injunction  and  receiver.3 

1  Oatlin  v.  Doughty,  12  How.,  458;  Hammond  v.  Hudson  River  Iron  Co.,  20 
Barb.,  378.  And  see  full  collection  of  authorities  cited,  arguendo,  in  Morton  v, 
Weil,  11  Abbott,  421. 

a  Taylor  v.  Persse,  15  How.,  417.  And  indeed  Mr.  Justice  Clerke,  in  this 
case,  thinks  that  the  statutory  remedy  is  actually  superseded  in  such  cases  by  the 
provisions  of  the  Code. 

s  The  provision  of  the  Code,  as  is  said  in  Catlin  v.  Doughty,  is  limited  in  its 
operation,  and  cannot  be  effectual  against  the  debtor  himself  unless  he  reside  in 
the  State,  or  can  be  served  with  the  order  here.  In  other  cases  an  action  may  be 
necessary,  the  summons  in  which  may  be  served  by  publication.  Otherwise,  the 
creditor  might  be  without  this  remedy.  In  all  cases,  however,  where  an  order 
can  be  served,  the  proceedings  against  the  judgment  creditor  alone  should  be  the 
summary  proceedings  prescribed  by  the  Code.  See  contra,  Taylor  v.  Persse,  15 
How.,  417. 
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The  remarks  in  this  chapter,  therefore,  relative  to  actions  by 
judgment  creditors,  will  be  confined  mainly  to  cases  where  the 
property  has  been  fraudulently  assigned,  and  the  fraudulent 
assignee  or  some  other  person  than  the  debtor  has  possession 
or  control  of  the  property,  and  is  made  a  party  to  the  action. 

SECTION  I. 

IN  WHAT  CASES,  AND    BY   AND   AGAINST  WHOM,  SUIT    MAT   BE    BROUGHT;    PARTIES 
TO,  AND  WHAT  MAY  BE  REACHED  BY. 

Provisions  of  statute. 

The  provisions  of  the  statute  prior  to  the  Code,  relative  to 
creditors'  suits,  are  as  follows  : 

"Whenever  an  execution  against  the  property  of  a  defendant  shall 
have  been  issued  on  a  judgment  at  law,  and  shall  have  been  returned 
unsatisfied  in  whole  or  in  part,  the  party  suing  out  such  execution  may 
file  a  bill  in  Chancery  against  such  defendant  and  any  other  person,  to 
compel  the  discovery  of  any  property  or  thing  in  action,  belonging  to 
the  defendant;  and  of  any  property,  money  or  thing  in  action  due  to 
him,  or  held  in  trust  for  him;  and  to  prevent  the  transfer  of  any  such 
property,  money  or  thing  in  action,  or  the  payment  or  delivery  thereof 
to  the  defendant,  except  where  such  trust  has  been  created  by,  or  the 
fund  so  held  in  trust  has  proceeded  from  some  person  other  than  the 
defendant  himself.1 

"  The  court  shall  have  power  to  compel  such  discovery,  and  to 
prevent  such  transfer,  payment  or  delivery  ;  and  to  decree  satisfac- 
tion of  the  sum  remaining  due  on  such  judgment,  out  of  any  personal 
property,  money  or  things  in  action,  belonging  to  the  defendant  or 
held  in  trust  for  him,  with  the  exceptions  above  stated,  which  shall 
be  discovered  by  the  proceedings  in  Chancery,  whether  the  same  were 
originally  liable  to  be  taken  in  execution  at  law  or  not."2 

Statutory  provisions  how  far  still  in  force. 

These  provisions,  as  above  observed,  are  still  substantially 
in  force,  except  so  far  as  relates  to  the  compelling  of  a  discovery 
by  means  of  the  complaint  and  answer.  That  is  to  say,  such 
discovery,  or  full  examination  of  the  defendant,  cannot  be 
obtained  by  means  of  the  pleadings.  The  allegations  must  be 
positive  as  to  the  defendant's  property,  or  his  interest  in  prop- 
erty in  the  hands  of  another  defendant,  &c,  not  calling  for  a 

1  2  E.  S.,  173,  §  41  (orig.  §  38).  '  2  R.  S.,  174,  §  42  (orig.  §  39). 
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discovery  thereof,  but  praying  that  the  fraudulent  assignment, 
or  other  incumbrance,  if  any,  be  removed,  and  that  such  prop- 
erty be  applied  toward  the  payment  of  the  judgment.1  The 
discovery  is,  in  point  of  fact,  had  (if  desired,)  at  the  trial  by  the 
oral  examination  of  the  debtor  as  a  witness  as  in  other  cases. 
The  suit  is  not  properly,  however,  a  suit  for  discovery  in  aid 
of  the  execution  at  law,  as  was  the  old  Chancery  creditor's  bill,2 
but  only  for  relief  against  property  which  cannot  be  reached  by 
execution. 

When  action  may  be  commenced. 

There  are  two  classes  of  creditor's  suits,  namely,  first  where 
the  proceeding  is  to  reach  the  judgment  debtor's  equitable 
property,  choses  in  action,  &c,  which  cannot  be  reached  by  exe- 
cution, and  this  is  purely  under  the  statute  ;  and  second,  where 
the  property  is  in  its  own  nature  subject  to  sale  under  execu- 
tion, but  there  exists  some  fraudulent  or  inequitable  obstruc- 
tion which  a  court  of  equity,  independent  of  the  statute,  has 
power  to  remove,  and  thus  render  an  execution  available. 

As  regards  the  first  of  these,  namely,  the  statutory  judgment 
creditor's  suit,  there  must  be  a  bona  fide  effort  to  collect  the  debt 
by  execution  against  the  defendant  before  the  action  can  be 
instituted.  This  was  necessary  both  before  and  under  the 
Revised  Statutes.3  And  this  rule  is  unchanged  by  the  Code.4 
The  remedy  at  law  upon  the  judgment  must  be  exhausted  by 
the  issuing  of  execution  and  its  return  unsatisfied,  and  these 
facts  must  be  alleged  in  the  complaint,  and  such  an  averment 
cannot  be  supplied  by  an  allegation  of  a  total  want  of  property.5 

This,  as  above  observed,  is  applicable  to  cases  where  the 
action  is  brought  to  reach  purely  equitable  property.  As  to 
the  other  class  of  cases  alluded  to,  wherein  a  judgment  creditor 
may  resort  to  a  court  of  equity,  they  are  those  in  which  the 
property  is  in  its  own  nature  subject  to  sale  upon  execution, 
and  the  creditor  has  obtained  judgment  and  issued  execution, 
and  thus  acquired  a  specific  lien  upon  the  property  in  question, 
but  is  prevented  from  obtaining  satisfaction  of  his  debt  by  some 


'  Catlin  v.  Doughty,  12  How.,  458.  !  2  Barb.  Ch.  Pr.,  148. 

3  McElwain  v.  Willis,  9  "Wend.,  548  *  Crippin  v.  Hudson,  3  Kernan,  165. 

6  Ibid;  Parshall  v.  Tillou,  13  How.,  7. 
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fraudulent  or  inequitable  obstruction  or  embarrassment,  sucb, 
for  example,  as  a  pretended  sale  of  the  property  to  another,  &c. 
In  these  cases  the  aid  of  the  court  is  sought  in  the  execution 
of  the  legal  process,  so  that  the  satisfaction  when  obtained  is 
had  by  means  of  and  through  the  instrumentality  of  the  legal 
process  alone. 

To  entitle  the  party  to  this  aid  it  is  incumbent  on  him  to 
show  that  there  is  property  on  which  he  has  obtained  a  legal 
lien,  either  by  virtue  of  his  judgment  docketed,  if  the  property  be 
real  estate,  or,  by  virtue  of  an  execution  issued,  if  it  be  chattels, 
so  that  the  obstruction  being  removed  by  the  action  of  the  court 
of  equity,  he  could  pursue  his  legal  remedy  with  effect.1  Or, 
instead  of  pursuing  this  course,  in  case  of  a  fraudulent  trust, 
where  a  creditor  shows  a  lien  or  quasi  lien  upon  real  or  per- 
sonal property,  the  court  may  direct  a  sale  by  a  referee  and 
compel  the  debtor  and  trustee  to  unite  in  a  conveyance  to  the 
purchaser,  or  it  may  order  an  assignment  to  a  receiver  to  the  end 
that  the  property  may  be  disposed  of  under  the  special  instruc- 
tions of  the  court.2  In  all  such  cases  of  fraudulent  trusts  and 
conveyances  the  Revised  Statutes,  above  quoted,  have  left 
untouched  the  common  law  powers  of  the  Court  of  Chancery.3 

The  action,  in  this  class  of  cases,  may  be  instituted  without 
the  return  of  an  execution  unsatisfied  ;  and,  in  case  the  property 
be  real  estate,  even  without  issuing  execution.  The  creditor  on 
establishing  his  lien,  or  quasi  lien  on  the  property,  is  entitled  to 
relief,  though  he  may  have  a  remedy  by  execution.4  But  a 
simple  contract  creditor  cannot  have  an  action  against  the 
debtor  and  his  fraudulent  assignee  to  restrain  the  latter  from 
disposing  of  the  assigned  property  and  to  have  the  assignment 
declared  void  and  his  debt  paid.  To  sustain  such  an  action 
the  plaintiff  must  be  a  judgment  creditor.5 


1  Crippin  v.  Hudson,  3  Kernan,  161;  McElwain  v.  Willis,  9  Wend.,  548;  Reu- 
bens  v.  Joel,  3  Kernan,  488;  Parshall  v.  Tillou,  13  Hew.,  7. 

s  Chautauque  County  Bank  v.  White,  2  Selden,  252.  3  Ibid. 

4  Greenwood  v.  Broadhead,  8  Barb.,  593;  Crippin  v.  Hudson,  3  Kernan,  161; 
Clarkson  v.  Depeyster,  3  Paige,  320;  Skinner  v.  Stuart,  13  Abbott,  442 

6  Reubens  v.  Joel,  3  Kernan,  488;  Cropsey  v.  McKinney,  30  Barb.,  47;  Willett 
v.  Vandenburgh,  34  Barb.,  424;  Mills  v.  Block,  30  Barb.,  549.    And  an  attaching 

v.  S.   9 
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It  results  from  the  foregoing  principles  that,  where  a  justice's 
judgment  is  sought  to  be  enforced,  the  action  will  not  lie  on  a 
mere  execution  issued  by  the  justice  and  returned  unsatisfied  ; 
but  the  judgment  must  be  docketed  in  the  county  clerk's  office, 
and  a  lien  obtained  on  real  property,  if  the  party  wishes  to 
enforce  the  judgment  against  such  property  fraudulently  assigned 
or  encumbered  ;  or  an  execution  must  be  returned  unsatisfied,  if 
he  wishes  to  proceed  against  the  debtor's  equitable  property.1 
And  in  the  complaint  the  return  of  such  execution  unsatisfied 
must  be  alleged  in  order  to  authorize  an  order  for  the  appoint- 
ment of  a  receiver.2 

./2s  to  issuing  and  return  of  execution  generally. 

When  an  execution  is  necessary  to  be  issued,  as  preliminary 
to  the  commencement  of  a  creditor's  suit,  according  to  the 
principles  above  laid  down,  it  must  be  such  an  execution,  and 
must  have  been  issued  and  returned  within  such  time,  and  to 
such  place,  as  will  be  sufficient  to  satisfy  the  court  that  the 
plaintiff's  remedy  by  execution  is  fairly  exhausted.  Thus,  it 
must  not  only  direct  a  levy  upon  the  defendant's  personal  pro- 
perty, but  also  upon  the  real  estate  which  he  had  at  the  time 
of  the  docketing  of  the  judgment  ;  and,  for  this  reason  it  is, 
that  the  issuing,  and  return  unsatisfied,  of  an  execution  upon  a 
justice's  judgment,  not  docketed  in  the  county  clerk's  office,  is 
not  sufficient.3 

As  to  the  time  within  which  it  must  have  been  issued  and 
returned,  it  was  decided  in  Chancery,  that  a  creditor's  suit 
could  not  be  sustained  where  three  or  more  years  had  elapsed 
since  the  return  of  an  execution  unsatisfied  and  the  filing  of  the 
bill ;  but,  that  a  new  execution  must  be  issued  and  returned 
before  filing  the  bill,  or  satisfactory  reasons  shown  in  it  for  not 
doing  so.4 

As  to  the  place  or  county  to  which  the  execution  must  be 


creditor  before  judgment,  it  is  held,  cannot  maintain  the  action.  Brooks  v.  Stone, 
11  Abbott,  220;  Hall  v.  Stryker,  9  Id.,  372.  But  see,  contra,  4  Sand.  Ch.  R., 
565,  and  cases  cited;  9  Abbott,  328. 

'  Crippin  v.  Hudson,  3  Kernan,  161.  *  Campbell  v.  Foster,  16  How.,  275. 

3  Ibid;  Dix  v.  Briggs,  9  Paige,  595. 

4  Storms  v.  Ruggles,  1  Clarke,  148. 
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issued,  the  provision  of  the  Code  (sec.  292),  relative  to  supple- 
mentary proceedings,  is  nearly  similar  to  the  Chancery  practice 
as  regards  the  filing  of  a  creditor's  bill.  That  is,  the  execution 
must  have  been  issued  to  the  county  where  the  judgment  debtor 
resides,  or  has  a  place  of  business  ;  or,  if  he  do  not  reside  in 
the  State,  to  the  county  where  the  judgment  roll  is  filed,  or  tran- 
script of  justice's  judgment  docketed.1 

If,  upon  diligent  search  and  inquiry,  his  residence  cannot  be 
found  within  this  State,  the  execution,  it  is  presumed,  in 
analogy  to  the  old  practice,  may  be  issued  to  the  county  where 
he  resided  at  the  commencement  of  the  suit,  in  which  judgment 
was  obtained  against  him;  or  the  county  in  which  his  last 
known  place  of  residence  was.2 

An  improper  return,  by  the  sheriff,  of  unsatisfied,  when  there 
was  in  fact  sufficient  property  to  satisfy  the  execution,  was  not 
available  under  the  old  practice  as  a  defense  to  a  creditor's 
bill  ;3  but  has  been  held  to  be  so  under  the  new,  and,  if  proved, 
will  entitle  the  defendant  to  a  dismissal  of  the  complaint.4 

And  where  the  right  to  bring  a  creditor's  suit  once  exists,  by 
the  return  of  an  execution  unsatisfied,  if  the  defendant  has 
property  which  is  the  proper  subject  of  a  sale  under  execution, 
but  which  has  been  fraudulently  assigned  or  incumbered,  and 
has  other  property  which  can  only  be  reached  by  creditor's  suit 
in  equity,  the  plaintiff  in  the  execution  may  take  out  a  second 
execution  for  the  purpose  of  obtaining  a  specific  lien  upon  the 
property  which  is  the  subject  of  sale  on  execution,  and  then 
commence  his  suit  for  the  double  purpose  of  removing  the 
fraudulent  obstructions  to  his  second  execution  at  law,  and  of 
having  both  species  of  the  defendant's  property  applied  to 
satisfy  the  judgment  debt.5 


1  By  the  former  practice,  the  execution  must  issue  to  the  county  where  the 
defendant  resides;  or,  if  he  has  removed  from  the  State,  or  his  residence  cannot  he 
ascertained,  then  to  the  county  in  which  he  last  resided,  or  where  he  resided  at 
the  bringing  of  the  suit.  Hope  v.  Brinkerhoff,  3  Edw.,  445;  Reed  v.  Wheaton,  7 
Paige,  663. 

2  Reed  v.  Wheaton,  7  Paige,  663. 

8  2  Barb.  Ch.  Pr.,  162;  Storrs  v.  Kelsey,  2  Paige,  418. 
4  Millard  v.  Shaw,  4How.,  138. 
*  Cuyler  v-  Moreland,  6  Paige,  273. 
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If  the  proceeding  be  against  an  insolvent  co-partnership,  the 
creditor  must  acquire  a  legal  or  equitable  lien  upon  property  of 
the  firm,  to  authorize  him  to  invoke  the  equitable  powers  of  the 
court.1 

Where  there  is  a  judgment  in  form  against  joint  debtors,  one 
only  having  been  served  with  process,  a  creditor's  suit,  it  has 
been  held,  may  be  maintained  after  the  issuing  and  return  of 
an  execution  to  be  levied  on  the  joint  property,  and  on  the 
separate  property  of  the  defendant  served ;  and  it  is  not  neces- 
sary that  the  debtor  not  served  should  be  first  summoned,  and 
the  creditor  exhaust  his  legal  remedy  as  to  him.2 

Within  what  time  may  be  brought,  as  regards  return  of  execution. 

A  creditor's  action,  it  has  been  held,  may  be  commenced  as 
soon  as  execution  is  returned  unsatisfied,  and  the  creditor  need 
not  wait  until  the  expiration  of  the  sixty  days  within  which 
execution  must  be  returned.3 

Such  an  action  to  set  aside  an  assignment  executed  by  the 
judgment  debtor,  is  brought  in  time  if  commenced  while  the 
assignee  has  yet  in  his  hands  unappropriated  moneys  belonging 
to  the  trust,  where  it  is  the  object  of  the  action  to  reach  that 
trust.4 

When  suit  may  be  brought  in  other  cases. 

It  has  been  held  that,  even  after  a  receiver  of  the  debtor's 
property  has  been  appointed  in  proceedings  supplementary  to 
an  execution,  a  creditor's  suit  can  be  maintained  by  judgment 
creditors  on  their  own  account,  and  for  their  exclusive  benefit, 
to  set  aside  as  fraudulent,  and  declare  void,  a  mortgage  pre- 
viously given  by  the  judgment  debtor  upon  his  real  estate ;  and 
to  secure  the  proceeds  of  the  debtor's  property  to  the  satis- 
faction of  the  judgment,  where  the  judgments  were  recovered 
and  became  a  lien  on  such  real  estate  of  the  debtor  prior  to  the 


1  Crippen  v.  Hudson,  3  Kernan,  161. 

5  Field  v.  Hunt  et  al.,  Askam  v.  same,  23  How.,  80,  disapproving  decision  in 
S.  C.,  22  How.,  330. 

3  Knauth  v.  Bassett,  34  Barb.,  31;  Field  u.  Hunt  and  Askam  v.  Hunt,  supra; 
23  How.,  80.  But  see,  contra,  S.  C,  22  How.,  330,  and  cases  there  cited.  See 
also  Forbes  v.  Logan,  4  Bosw.,  475. 

4  Knauth  v.  Bassett,  supra. 
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appointment  of  the  receiver.1  Such  action  may  be  maintained 
upon  the  ground  that  the  receiver  will  not,  or  neglects  to,  act 
in  the  premises ;  in  which  case,  he  may  properly  be  made  a 
party  defendant.2 

A  creditor's  action  will  lie  upon  a  judgment  at  law,  after  the 
return  of  an  execution  unsatisfied,  although  the  plaintiff  has 
brought  a  suit  upon  the  judgment  and  recovered  a  new  judg- 
ment thereon.3 

Though  an  action  to  restrain  the  debtor  from  disposing  of 
his  real  property  beyond  the  jurisdiction  of  the  court  will 
not  be  entertained  ;4  yet,  the  Supreme  Court,  in  a  creditor's 
suit,  has  power  to  compel  a  judgment  debtor  to  convey  lands  in 
another  State,  for  the  benefit  of  his  creditors,  in  such  manner 
as  to  vest  in  the  grantee  the  legal  title.5 

Amount  necessary  to  give  jurisdiction. 

It  was  the  rule  in  Chancery  that,  upon  a  creditor's  bill,  it  was 
necessary  the  amount  of  the  complainant's  judgment,  and  the 
amount  of  the  defendant's  property,  as  claimed  by  the  com- 
plainant, should  each  exceed  one  hundred  dollars.6  This  is 
founded  upon  the  statutory  provision  which  directs  the  Court 
of  Chancery  to  dismiss  every  suit  concerning  property  where 
the  matter  in  dispute,  exclusive  of  costs,  does  not  exceed  the 
value  of  one  hundred  dollars.7  This  provision,  it  has  been 
held,  in  a  late  decision  at  general  term,  is  not  abrogated  but  is 
still  in  force.8  Thus,  a  creditor's  bill,  founded  on  a  judgment 
of  a  court  of  record,  for  less  than  one  hundred  dollars,  will  be 
dismissed,  even  if  joined  with  a  justice's  judgment  (the  execu- 
tion upon  which  does  not  run  against  land)  for  enough  to  make 
up  the  full  amount.9 

But  it  is  not  necessary  that  each  of  the  defendants  should 
have  property  to  the  value  of  one  hundred  dollars.     If  all  the 


1  Gere  v.  Dibble,  17  How.,  31.  '  Ibid. 

3  Bates  v.  Lyons,  6  Paige,  85. 

4  Rogers  v.  Mich.  Southern  and  Northern  Ind.  R.  R.  Co.,  28  Barb.,  539. 

*  Bailey,  Pres't,  v.  Ryder,  6  Seld.,  363. 

6  Smets  v.  Williams,  4  Paige,  364.  '  2  R.  S.,  178,  §  37. 

*  Marsh  c.  Benson,  11  Abbott,  241,  and  cases  there  cited. 
.»  Coe  v.  Witbeck,  11  Paige,  42. 
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joint  debtors  collectively,  have  property  in  the  aggregate 
exceeding  that  sum,  and  applicable  to  the  satisfaction  of  the 
judgment,  it  is  sufficient.1  And  several  judgment  creditors, 
whose  separate  debts  are  less  than  one  hundred  dollars,  but 
which  debts  in  the  aggregate  exceed  that  sum,  may  join  and 
bring  a  creditor's  suit.2 

By  and  against  whom  may  he  brought. 

An  ordinary  creditor's  suit  may,  in  general,  be  brought  either 
by  a  judgment  creditor  in  his  own  name  and  for  his  own  benefit ; 
or,  he  may  join  with  other  creditors  standing  in  the  same  situa- 
tion with  himself;  or,  he  may  bring  the  action  in  behalf  of 
himself  and  all  others,  being  judgment  creditors,  whose  execu- 
tions have  been  returned  unsatisfied,  and  who  may  choose  to 
come  in  and  contribute  to  the  expenses  of  the  suit.3  And  this 
rule  has  not  been  changed  by  the  Code.4  There  are  cases,  how- 
ever, in  which  a  suit  cannot  be  maintained  in  the  name  of  the 
judgment  creditor  alone,  but  must  be  for  himself  and  for  the 
benefit  of  all  other  creditors  who  may  come  in,  &c.  This  is 
applicable  to  all  cases  where,  by  statute  or  otherwise,  no  pre- 
ference can  be  given,  but  the  fund  is  applicable  to  all  creditors 
j>ro  rata.  As  in  cases  of  proceedings  against  insolvent  manu- 
facturing companies,  or  other  insolvent  corporations.5  So  also,  in 
case  of  a  creditor's  suit,  seeking  to  set  aside  an  assignment  for 
benefit  of  creditors,  made  contrary  to  the  statute  respecting 
limited  partnerships,0  &c,  &c. 

One  of  several  co-sureties,  against  whom  judgment  has  been 
rendered,  having  paid  the  whole  amount  of  the  judgment,  may, 
after  issuing  execution  on  the  judgment  against  the  other  sure- 
ties for  their  proportion  of  the  debt,  and  the  same  being  returned 
unsatisfied,  maintain,  in  his  own  name,  a  creditor's  bill  against 


1  Van  Cleef  v.  Sickels,  5  Paige,  505. 

*  Dix  v.  Briggs,  9  Paige,  595;  Sizer  v.  Miller,  Id.,  605. 

s  Edmeston  v.  Lyle,  1  Paige,  637;  Wakeman  v.  Grover,  4  Id.,  23;  Lentflhon 
v.  Moffat,  1  Edw.,  451. 

4  Hammond  v.  Hudson  River  Iron  Co.,  20  Barb.,  378. 

6  Ibid.  See  Walker  v.  Crane,  12  Barb.,  119.  See  as  to  insolvent  corporations, 
2  R.  8.,  463. 

°  Greene  u.  Breck,  10  Abbott,  42,  citing  Lines  v.  Lansing,  7  Paige,  383;  White- 
frright  v.  Stimpson,  2  Barb.,  379. 
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them  to  obtain  satisfaction  of  their  proportion  of  the  judgment 
out  of  their  equitable  interests  and  choses  in  action  not  tangible 
by  execution  at  law.  And  he  need  not  make  the  judgment 
creditor  a  party.1  A  surety  who  is  entitled  to  be  subrogated 
to  the  rights  and  remedies  of  the  creditor  against  the  principal 
debtor,  may,  if  he  does  not  actually  discharge  the  debt,  make  a 
valid  agreement  with  the  creditor  that  the  latter  shall  proceed 
by  a  creditor's  suit,  against  the  principal  debtor,  to  collect  the 
debt  from  him,  and  thereby  relieve  the  surety,  though  the 
arrangement  is  such  that  the  creditor's  suit  is  substantially  for 
the  benefit  of  the  surety,  and  for  his  indemnity.2 

And  when  the  assignee  of  a  debt  has  exhausted  his  remedy 
against  the  debtor  by  the  return  of  an  execution  unsatisfied, 
the  assignor  having  paid  the  debt,  may  maintain  this  action 
against  the  debtor,3  or,  when  the  plaintiff  in  a  judgment,  after 
execution  thereon  returned  unsatisfied,  assigns  the  judgment, 
the  assignee  may  institute  a  creditor's  suit  in  his  own  name, 
without  taking  out  a  new  execution.4 

Judgment  creditors  having  separate  judgments  may  unite  as 
plaintiffs  to  set  aside  fraudulent  impediments,  and  have  the 
estate  of  their  common  debtor  distributed  among  them  accord- 
ing to  the  priority  of  their  liens,  or  ratably  as  the  case  may 
be.5 

As  to  -parties  defendants. 

The  general  rule  is  that  all  the  parties  against  whom  the 
judgment  was  recovered  should  be  made  defendants  in  a  credi- 
tor's suit.6  But,  if  one  of  them  is  insolvent  and  wholly  destitute 
of  property,  or  out  of  the  jurisdiction  of  the  court,  or  a  mere 
surety  for  the  other  defendants,  it  is  not  necessary  to  make  him 
a  party  ;  in  which  case,  however,  the  fact  must  be  stated  in  the 
complaint,   otherwise  the  defendant  may  demur  for  want  of 


'  Cuyler  v.  Ensworth,  6  Paige,  32. 

2  Speiglemyer  v.  Crawford,  6  Paige,  254. 

3  Kay  v.  Lawrence,  8  Dana,  78. 

4  Gleason  v.  Gage,  7  Paige,  121. 

*  Brinkerhoff  v.  Brown,  6  John.  Ch.  K.,  139. 

*  Child  v.  Brace,  4  Paige,  309;  Commercial  Bank  of  Lake  Erie  v.  Meach,  7 
Paige,  449. 
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parties.1  Even  where  one  joint  debtor  has  not  been  served 
with  process  at  law,  it  is  proper  to  make  him  a  party  defen- 
dant in  the  creditor's  suit ;  for,  although  his  separate  property 
cannot  be  reached  directly,  yet,  his  co-defendants,  if  compelled 
to  pay  the  debt  may  claim  contribution.2 

Where  the  debtor  still  retains  the  legal  or  equitable  interest 
in  the  property,  it  was  held  in  Chancery,  that  the  assignee  need 
not  be  made  a  party.3  But  where  there  has  been  a  fraudulent 
assignment  by  the  debtor,  so  that  he  has  no  legal  or  equitable 
rights  as  against  the  assignee,  the  assignee  must  be  a  party  to 
enable  the  court  to  reach  the  property  in  his  hands.4  Thus,  it 
is  held  by  the  Court  of  Appeals,  that  where  the  plaintiff,  in  a 
judgment  creditor's  suit,  attempts  to  reach  the  moneys  due  on 
a  mortgage,  which  he  alleges  to  have  been  fraudulently  assigned 
by  the  debtor,  the  assignee  of  the  mortgage  must  be  made  a 
party,  although  he  reside  out  of  the  State.5 

So,  also,  if  the  property  of  the  debtor  is  in  the  actual  posses- 
sion or  under  the  control  of  his  wife,  under  circumstances  which 
render  it  impossible  to  reach  and  obtain  possession  of  it  in  an 
action  commenced  against  the  husband  alone,  the  suit  should 
be  against  her  and  her  husband  jointly,  so  as  to  obtain  a  judg- 
ment that  will  reach  the  property  in  her  hands,  and  compel  her 
to  deliver  it  up  in  satisfaction  of  her  husband's  debts.6  Cases 
of  this  kind  of  the  wife  claiming  to  be  the  owner  of  the  hus- 
band's property,  are  not  unfrequent  since  our  statutes  relative 
to  the  holding  of  separate  property  by  married  women.  In  all 
such  cases,  both  husband  and  wife  are  clearly  necessary  parties, 
in  order,  not  only  to  reach  such  property,  but  to  determine 
their  claim  and  right  thereto. 

So  where  property  is  held  by  trustees,  in  trust  for  the  judg- 
ment debtor,  not  only  are  the  trustees  necessary  parties,  but  in 
order  to  reach  the  equitable  interest  of  the  judgment  debtor  in 
the  fund,  he  also  must  be  made  a  party.7 


1  Child  v.  Brace,  4  Paige,  309;  Van  Cleef  v.  Sickels,  5  Paige,  505;  2  Barb.  Ch. 
Pr.,  155. 

'  Ibid;  Field  v.  Hunt  et  al.,  23  How.,  80.       s  Edmeston  v.  Lyle,  1  Paige,  637. 

*  Ibid;  2  Barb.  Ch.  Pr.,  156;  Hammond  t>.  Hudson  R.  Iron  Co.,  20  Barb.,  378. 

*  Gray  v.  Schenck,  4  Corns.,  460.  •  Copous  v.  Kauffman,  8  Paige,  585. 
'  Vanderpoel  v.  Van  Valkenburgh,  2  Selden,  190. 
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Where  there  has  been  a  fraudulent  assignment,  and  the  judg- 
ment creditor  is  acting  in  hostility  to  it,  it  is  not  necessary  to 
make  the  creditors,  whose  claims  are  provided  for  in  the  assign- 
ment, parties ;  the  assignee  being  considered,  in  such  case,  as 
representing  all  the  creditors  interested  in  the  trust.1  It  is 
otherwise  where  the  action  is  commenced  by  the  creditor  to 
carry  into  effect  the  assignment,  in  which  case  the  other  credi- 
tors mentioned  in  the  assignment  should  be  made  parties,  or, 
the  action  should  be  brought  in  behalf  of  the  plaintiff,  and  all 
others,  similarly  situated,  who  may  choose  to  come  in  and  con- 
tribute.2 

If  the  debtor  has  conveyed  different  portions  of  his  property 
to  different  persons,  in  fraud  of  his  creditors,  all  the  grantees 
may  be  joined  in  one  suit  with  the  grantor.3  So  two  or  more 
persons  holding  the  property  of  the  judgment  debtor  under 
different  conveyances,  or  becoming  indebted  to  him  at  different 
times,  or  for  distinct  sums,  may  be  joined  with  him  as  defen- 
dants in  a  creditor's  suit.4 

And,  it  has  been  recently  held,  that  when  several  judgment 
creditors,  claiming  under  different  judgments  against  the  same 
debtor,  join  in  a  suit  to  set  aside  various  liens  by  judgment  and 
by  assignment  on  the  debtor's  property,  for  fraud,  and  to  have 
the  property  applied  to  the  payment  of  the  plaintiff's  debts, 
they  may  unite  with  the  judgment  debtor,  as  defendants,  all 
persons  having  liens  or  conveyances  by  which  they  claim 
different  portions  of  the  debtor's  property;  notwithstanding 
such  persons  received  the  property  in  separate  and  distinct 
parcels,  and  at  different  times,  and  each  claims  to  hold  the  por- 
tion in  his  hands  by  virtue  of  a  separate  lien  or  conveyance.5 
In  such  a  case,  the  cause  of  action  is  the  fraud  of  the  debtor 
in  disposing  of  his  property ;  and  there  is  but  one  cause  of 
action,  although  the  defendants  hold  the  property  of  the  debtor 
in  separate  parcels,  in  which  there  is  no  joint  interest.     They 


1  Bank  of  British  North  America  v.  Suydam,  6  How.,  379. 
'  Ibid;  Wakeman  v.  Glover,  4  Paige,  23. 

3  Fellows  v.  Fellows,  4  Cow.,  682. 

4  Boyd  v.  Hoyt,  5  Paige,  65,  77. 

6  Morton  et  al.  v.  Weil  et  al.,  33  Barb.,  130.    See  also  to  the  same  effect,  New- 
bould  v.  Warren,  14  Abbott,  80. 
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all  hold  by  the  same  title,  and  are  all  affected  by  the  same 
taint.1 

But,  it  has  also  been  held,  that  where  a  plaintiff  sought 
to  set  aside  a  fraudulent  general  assignment  and  several  other 
previous  conveyances  made  by  the  judgment  debtor,  but  showed 
no  connection  between  the  various  conveyances,  nor  any  privity 
of  action  between  the  various  transferees,  there  was  a  mis- 
joinder of  parties  and  causes  of  action.2 

A  debtor  to  the  judgment  debtor,  though  not  a  necessary,  is 
a  proper  party  defendant  in  a  creditor's  suit,  for  the  purpose 
of  compelling  him  to  pay  to  the  plaintiff  the  debt  which  he 
owes  to  the  judgment  debtor ;  and  he  is,  in  general,  entitled  to 
his  costs  out  of  the  fund  recovered.3 

What  may  be  reached  by. 

The  general  rule  in  equity  was,  that,  upon  a  creditor's  bill, 
every  species  of  property  belonging  to  the  debtor  might  be 
reached  and  applied  to  the  satisfaction  of  his  debts  ;  and  his 
debts,  choses  in  action,  and  other  equitable  rights  might  be 
assigned  or  sold  under  the  degree  of  the  court.4  But  the  plain- 
tiff could  reach  only  the  property  which  belonged  to  the 
defendant  at  the  commencement  of  the  suit,  or  the  proceeds  of 
the  property  and  effects  in  which  he  then  had  an  interest ;  and 
if  he  wished  to  reach  after  acquired  property,  he  must  file  a 
supplemental  bill.5 

Thus,  unearned  salary,  or  perquisites  of  an  office,  could  not 
be  reached  in  a  creditor's  suit ;  but  only  so  much  thereof  as 


1  Morton  et  al.  v.  "Weil  et  al.,  33  Barb.,  130;  11  Abbott,  421.  See  also  Wade 
v.  Rusher,  4  Bosw.,  537;  Newbouldu.  Warren,  14  Abbott,  80.  Judgment  creditors 
in  a  suit  wherein  an  attachment  has  been  issued,  may  have  an  action  to  reach  pro- 
perty in  the  hands  of  a  third  person  who  is  not  entitled  to  the  same  as  against  the 
attachment,  and  who  refuses  to  subj  ect  it  to  the  process  of  the  court,  and  in  such  suit 
may  make  parties  other  attaching  creditors,  haying  liens  prior  and  paramount  to  the 
plaintiff  (as  being  necessary  to  a  complete  determination  of  the  questions  involved), 
for  the  purpose  of  adjudging  the  priority  of  such  liens,  and  obtaining  satisfaction  of 
their  own  debt  out  of  the  residue.  In  such  action,  where  the  judgment  debtors 
had  assigned  the  property,  they  are  not  necessary  parties,  nor  is  the  sheriff  holding 
the  attachment  a  necessary  or  proper  party.     Skinner  v.  Stuart,  13  Abbott,  442. 

!  Read  v.  Stryker,  6  Abbott,  109.  s  Stafford  v.  Mott,  3  Paige,  100. 

4  Edmeston  v.  Lyle,  1  Paige,  637;  2  Barb.,  Oh.  Pr.,  152. 

'  Ibid,  153. 
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was  due  at  the  time  of  filing  the  bill.  And  the  after  accruing 
salary  or  perquisites,  though  at  a  fixed  rate,  were  considered 
in  the  light  of  subsequent  earnings,  which  the  debtor  was  not 
prevented  from  applying  to  his  own  use  and  support.1  Yet, 
where  all  the  services,  to  entitle  the  defendant  to  his  salary  or 
compensation,  had  been  rendered  at  the  time  of  filing  the 
creditor's  bill,  such  salary  or  compensation  might  be  reached, 
although  it  had  not  become  actually  payable  when  the  bill  was 
filed.2  These  rules  are,  no  doubt,  in  the  main  still  applicable, 
and  have  been  recognized  in  the  present  practice,  in  cases  of 
proceedings  supplementary  to  the  execution.3 

A  right  of  action,  if  upon  contract  to  recover  damages  which 
will  be  the  subject  of  computation  only,  may  be  reached  ;  so, 
also,  a  right  of  action  for  the  destruction  or  injury  of  personal 
property  liable  to  execution  ;4  but  a  right  of  action  to  recover 
damages  for  a  personal  tort  cannot.5 

Property  exempt  from  execution  cannot  be  reached.  And,  by 
section  297  of  the  Code  (which  applies  in  terms  only  to  pro- 
ceedings supplementary  to  the  execution),  the  earnings  of  the 
debtor  for  his  personal  services,  at  anytime  within  sixty  days, 
cannot  be  so  applied,  when  it  is  made  to  appear  by  the  defend- 
ant's affidavit  or  otherwise,  that  such  earnings  are  necessary 
for  the  use  of  a  family  supported  wholly,  or  partly,  by  his  labor. 

Under  this  provision,  it  has  been  held,  that,  where  the  judg- 
ment debtor  kept  house  and  had  boarders,  but  was  unmarried, 
his  personal  earnings  could  not  be  considered  exempt,  although 
he  represented  that  they  were  necessary  for  the  support  of  his 
concubine  and  her  children,  who  resided  with  him.6 

In  a  suit  of  this  kind,  the  plaintiff  may  reach  the  defendant's 
interest  in  the  effects  of  a  co-partnership,  after  the  payment  of 
the  partnership  debts  and  satisfying  all  prior  equities  in  favor 
of  his  co-partners.7 


1  McCoun  v.  Dorsheimer,  1  Clarke,  144;  Browning  v.  Bettis,  8  Paige,  569. 

*  Ibid.    And  see  3  Edw.,  457;  4  Id.,  653. 

*  McCormick  v.  Kehoe,  7  Leg.  Obs.,  184;  Potter  v.  Low,  16  How.,  549. 
4  Hudson  v.  Plets,  11  Paige,  180. 

6  Ten  Broeck  v.  Slue,  2  Abbott,  234;  13  How.,  28;  Hudson  v.  Plets,  11  Paige, 
180. 
"  Van  Veohten  v.  Hull,  14  How.,  436.  '  Eager  v.  Price,  2  Paige,  334. 
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Advances  made,  and  responsibilities  incurred  to  enable  another 
person  to  carry  on  business,  without  any  benefit  or  advantage 
accruing  to  the  party  making  the  advances,  but  under  an  agree- 
ment that  he  should,  as  security  for  such  advances,  have  the 
control  and  disposition  of  the  property  thus  acquired,  such 
property,  while  in  the  possession  of  the  party  to  whom  aid  is 
thus  given,  is  liable  in  a  creditor's  suit  against  him.1 

Property  held  in  trust  for  the  debtor.  "  Where  the  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded 
from  some  person  other  than  the  defendant,"  under  the  pro- 
visions of  the  statute,  cannot  be  reached.2  This  applies  only 
to  cases  where  such  interest  is  inalienable.3  While  the  fund 
itself  cannot  be  so  applied,  yet,  where  it  is  in  trust  to  pay 
the  income  for  the  support  and  maintenance  of  the  debtor,  or 
the  debtor  and  his  family,  the  surplus  beyond  what  is  neces- 
sary for  these  purposes,  may  be  reached,4  after  such  inte- 
rest or  income  has  become  due ;  but  the  creditor  by  this  suit 
acquires  no  lien  upon  future  income.5  And  though  the  debtor 
might,  by  his  labor,  if  he  chose,  diminish  the  amount  necessary 
for  his  support,  yet  such  sum  as  would  be  sufficient  to  support 
him  is  beyond  the  creditor's  reach.6  And  in  determining  the 
amount  necessary  for  the  support  of  the  debtor  and  his  family, 
it  is  proper  to  take  into  consideration  that  he  was  brought  up 
in  idle  and  improvident  habits  ;  and  the  fact  that  the  judgment 
was  for  necessaries  can  have  no  weight  upon  the  question.7 

In  case  of  a  trust  created  by  will  to  the  use  of  a  person  for  life, 
and  declared  to  be  intended  for  the  support  of  himself  and 
family,  and  it  was  provided  that  its  payment  to  such  person 
should  cease  in  case  a  decree  in  a  creditor's  suit  against  him 
should  be  obtained,  the  executors  being  directed  to  apply 
thenceforth  the  interest  to  the   support  of  his  family ;  it  was 


1  Taylor  v.  Perkins,  26  "Wend.,  125.  a  2  R.  S.,  173,  §  38. 

*  Degraw  v.  Clason,  11  Paige,  136;  Hallett  v.  Thompson,  5  Paige,  583. 

*  Craig  v.  Hone,  3  Edw.,  554;   Stewart  v.  McMartin,  5  Barb.,  438;   Rider  v. 
Mason,  4  Sand.  Ch.  R.,  351. 

6  Campbell  v.  Poster,  16  How.,  275;   Lamoureaux  v.  Van  Rensselaer,  1  Barb. 
Ch.  R.,  34. 

*  Clute  «.  Bool,  8  Paige,  83.  '  Sillick  v.  Mason,  2  Barb.  Ch.  R.,  79. 
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held,  that,  under  the  Revised  Statutes,  only  the  surplus,  beyond 
the  income  necessary  to  the  support  and  education  of  the 
debtor's  family,  could  be  reached  by  a  creditor's  bill.1 

An  absolute  legacy  may  be  reached,  even  though  the  will 
declare  it  shall  not  be  liable  for  the  debts  of  the  legatee.2  And 
so  may  an  interest  as  next  of  kin  in  the  personal  estate  of  a 
decedent.3  But  not  a  mere  possibility,  such  as  a  right  which 
one  may  acquire  as  next  of  kin.4 

A  right  of  dower,  before  assignment  may  be  reached  by  a 
creditor's  bill.5  And  so  may  the  interest  of  a  vendee  who  has 
paid  for  the  land,  or  other  equitable  interest  in  a  contract  for 
the  purchase  of  land.6  And  a  judgment  creditor  who  prosecutes 
such  suit  is  entitled  to  satisfaction  out  of  his  debtor's  equitable 
estate,  in  preference  to  a  subsequent  bona  fide  assignee  of  the 
debtor.7 

SECTION  II. 

HOW    COMMENCED   AND    PROCEEDINGS   IN,    GENERALLY. 

The  ordinary  proceedings  in  the  commencement  of  suits  by 
judgment  creditors  do  not  differ  in  any  respect  from  those  of 
other  equity  suits,  as  already  detailed  in  the  first  volume. 

If  the  action  be  against  the  debtor  and  his  fraudulent  assignee 
or  grantee  of  real  estate,  to  remove  the  fraudulent  incumbrance, 
and  obtain  payment  of  his  debt,  either  by  means  of  the  enforce- 
ment of  the  legal  process,  or  by  assignment  to  a  receiver,  &c, 
a  notice  of  lis  pendens  should  be  filed  pursuant  to  section  132 
of  the  Code,  at  the  commencement  of  the  action,  as  a  construc- 
tive notice  to  purchasers,  in  the  manner  already  pointed  out.8 

Complaint. 

The  complaint,  like  the  former  creditor's  bill,  commences  by 


I  Bramhall  v.  Ferris,  4  Kern.,  41.  2  Hallett  v.  Thompson,  5  Paige,  588. 

II  McAxthur  v.  Hoysradt,  11  Paige,  495. 

4  Smith  v.  Kearney,  2  Barb.  Ch.  R.,  533. 

6  Tompkins  v.  Fonda,  4  Paige,  448;  Stewart  v.  McMartin,  5  Barb.,  438. 

"  Elsworth  v.  Cuyler,  9  Paige,  418;  Watson  v.  Le  Kow,  6  Barb.,  481. 

*  Lynch  t>.  Utica  Ins.  Co.,  18  Wend.,  236. 

s  Vol.  I.,  pages  39-41. 
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stating  the  recovery  of  the  judgment  on  which  the  action  is 
founded,  which  should  be  described  by  stating  the  name  of  the 
court,  and  the  parties,  the  date  of  entry  and  docketing,  and 
the  amount  thereof.  If  the  judgment  has  been  assigned,  such 
assignment  and  the  date  thereof  should  be  alleged,  but  the 
consideration  of  the  assignment  need  not  be  stated.1 

If  the  suit  be  under  the  statute,  to  reach  equitable  interests, 
&c,  it. should  also  disclose  on  its  face  the  fact  that  execution 
has  issued  to  the  county  where  the  defendant  resides,2  or  if  a 
non-resident,  or  cannot  be  found,  to  the  county  where  thejudg. 
ment  roll  is  filed,  and  where  the  debtor  last  resided,3  and  also 
that  it  has  been  returned  unsatisfied  in  whole  or  in  part.4 

If  it  be  the  common  law  creditor's  suit,  as  against  the  debtor 
and  his  fraudulent  assignee,  to  remove  an  impediment  or  obstruc- 
tion to  the  enforcement  of  the  claim  by  the  ordinary  process  of 
execution,  it  should  state  the  facts  showing  that  the  plaintiff 
has  acquired  a  lien,  or  quasi  lien,  on  the  property  sought  to  be 
reached,  (describing  it,)  either  by  docketing  the  judgment  in 
the  county  where  the  lands  lie,  or,  in  case  of  personal  property, 
by  the  issuing  of  an  execution.5 

The  rules  of  Chancery  required  that  the  bill  should  state  that 
it  was  not  preferred  and  prosecuted  by  collusion,  for  the  pur- 
pose of  protecting  the  property  and  effects  of  the  debtor  against 
the  claims  of  other  creditors ;  and,  also,  that  the  defendant  had 
equitable  interests  or  property  to  the  value  of  $100  or  more, 
and  the  omission  of  these  averments  was  good  ground  of 
demurrer.6 

These  averments,  it  has  been  thought,  are  no  longer  necessary, 
and  that  it  is  sufficient  if  the  plaintiff  comply  with  the  Code, 
and  set  forth  all  that  by  the  statute  is  requisite  to  the  filing  of 
a  creditor's  bill.7 


*  Gleason  e.  Gage,  7  Paige,  121. 

2  Hope  v.  Brinkerhoff,  3  Bdw.,  445.  3  Reed  v.  Wheaton,  7  Paige,  663. 

4  Cooper  v.  Clason,  1  Code  R.,  N.  S.,  347;   Campbell  v.  Foster,  16  How.,  275; 
2  Barb.  Ch.  Pr.,  164,  and  cases  there  cited. 
'  See  ante,  page  129,  and  cases  cited  in  notes. 

•  McElwain  v.  Willis,  3  Paige,  505;  Chancery  Rule  189. 

'  Quick  c.Keeler,  2  Sand.,  231 ;  Dunham  v.  Nicholson,  2  Sand.,  636;  Hammond 
v.  Hudson  River  Iron  Co.,  20  Barb,,  386. 
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If  one  of  the  judgment  debtors  be  insolvent,  and,  for  that 
reason,  is  not  made  a  party  to  the  action,  the  fact  that  he  is 
destitute  of  property  must  be  distinctly  averred,  otherwise  the 
defendants  may  demur  for  want  of  parties.1 

The  allegations  in  the  former  creditor's  bill  as  to  the  equita- 
ble interests,  &c,  owned  by  defendants,  looking  to  a  discovery 
by  means  of  the  answer,  are  no  longer  proper ;  but,  the  state- 
ments in  the  complaint  must  be  positive,  and  set  forth  as  other 
allegations  of  fact,  as  to  the  defendant's  interest  in  property 
or  his  interest  in  property  in  the  hands  of  another  defendant.2 
And  if  a  fraudulent  assignment  or  transfer,  or  other  fraudulent 
encumbrance  be  set  forth,  it  will  not  be  sufficient  simply  to  allege 
that  it  is  fraudulent,  but  the  facts  which  it  is  claimed  constitute 
the  fraud  should  be  stated.  Such  assignee,  or  other  person 
holding  property  of  the  judgment  debtor,  whether  he  claim  to  be 
the  owner  or  not,  may  be  properly  made  a  party,  if  charged  with 
fraudulent  and  unlawful  acts,  or  with  efforts  to  hinder  or  delay 
the  creditors,  by  distinct  and  specific  allegations  in  the  com- 
plaint.3 Where  a  creditor's  bill  charged  certain  defendants  with 
holding  lands  in  trust  for  the  judgment  debtor,  who  had  advanced 
the  purchase  money  and  procured  the  title  to  be  taken  in  their_ 
names,  and  it  appeared  by  the  proofs  that  the  lands  were  held 
in  trust  for  the  children  of  the  judgment  debtor,  such  children 
being  also  parties,  it  was  held,  that  under  the  allegations  of 
the  bill  the  land  could  not  be  reached  by  the  creditor.  For  no 
decree  can  be  made  in  favor  of  a  complainant  on  grounds  not 
stated  in  his  bill,  and,,  if  fraud  be  not  alleged  in  the  pleadings, 
no  proof  of  it  can  be  properly  received.4 

The  prayer  of  the  complaint  should  be,  not  for  a  discovery,  but 
that  the  equitable  property  of  the  defendant  be  applied  to  the 
payment  of  the  plaintiff's  debt,  that  a  receiver  be  appointed, 
and  for  an  injunction  if  necessary ;  or,  if  there  be  a  fraudulent 
assignment  or  incumbrance,  that  the  same  be  set  aside  or 
removed,  adding  the  further  prayer  that  the  court  may  appoint 


*  Van  Cleef  ».  Sickels,  5  Paige,  505. 
5  Catlin  v.  Doughty,  12  How.,  457. 

s  Hammond  v.  Hudson  River  Iron  Co.,  20  Barb.,  378. 

*  Bailey,  Pres't,  v.  Ryder,  6  Seld.,  363. 
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a  receiver,  and  direct  an  assignment  of  such  property  to  him, 
and  a  sale  thereof,  and  the  application  of  so  much  of  the  pro- 
ceeds as  may  be  necessary  to  the  payment  of  the  plaintiff's  debt 
and  costs.1 

The  Chancery  rule  required  a  creditor's  bill  to  be  sworn  to.2 
This  is,  no  doubt,  abrogated  by  the  provisions  of  the  Code,3 
which  makes  it  optional  with  the  plaintiff  to  verify  a  complaint 
or  not  as  he  may  think  proper.4 

Further  proceedings ;  injunction. 

The  plaintiff  is  entitled  to  an  injunction  order  in  the  first 
instance,  in  au  ordinary  creditor's  suit  where  execution  has 
been  returned  unsatisfied ;  for  such  return  pre-supposes  that 
the  property  of  the  defendant,  if  he  has  any,  will  be  misapplied, 
and  the  court,  therefore,  will  restrain  him  from  disposing  of  it.5 
This  injunction  is  usually  obtained  at  the  commencement  of  the 
suit ;  that  is,  an  order  to  show  cause  why  the  defendant  should 
not  be  enjoined,  is  obtained  at  chambers,  or  in  court ;  which 
order  may  contain  a  clause  that,  in  the  meantime  and  until  the 
return  day,  or  further  order  of  the  court,  the  defendant  he 
restrained  from  disposing  of  the  property.  This  order  to  show 
cause  is  equivalent  to  a  notice  of  motion  ;  and  if  the  defendant 
does  not  appear,  or,  appearing,  does  not  show  sufficient  cause 
to  the  contrary,  the  order  to  show  cause  becomes  absolute,  and 
the  defendants,  or  any  of  them,  will  be  enjoined  by  order  of  the 
court,  and  restrained  from  selling,  transferring,  or  otherwise 
disposing  of  ,the  property  and  equitable  rights  which  he  may 
have,  or  which  are  under  his  control,  and  can  be  reached  in  the 
suit.6 

Where  no  appearance  is  made  by  the  defendant,  and  he  has 
suffered  default,  it  is  held  that  an  application  for  an  injunction 


'  Crippin  t>.  Hudson,  3  Kernan,  166.  See  forms  Creditor's  Complaints, 
Appendix,  Nos.  135,  136. 

%  Ch.  Rule  190.     See  Sizer  v.  Miller,  9  Paige,  605. 

8  See  Quick  v.  Keeler,  2  Sand.,  231;  Hammond  v.  Hudson  River  Iron  Co.,  20 
Barb.,  386. 

4  Code,  §  156. 

6  Bloodgood  v.  Clark,  4  Paige,  577;  Chandler  v.  Pettit,  1  Paige,  168. 

"  See  Order  to  show  Cause  why  Injunction  should  not  be  Granted,  also  Injunc- 
tion Order,  Appendix,  Nos.  137,  138. 
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may  be  made  ex  parte,  and  without  notice  to  him.1  The  pro- 
ceedings to  obtain  such  injunction,  the  cases  in  which  it  may 
be  used,  and  the  mode  of  practice  thereon,  have  been  suffi- 
ciently considered  elsewhere.2 

A  denial  by  the  defendant  in  his  answer,  that  he  has  any  pro- 
perty, or  has  equitable  assets  to  the  value  of  one  hundred 
dollars,  will  not  entitle  him  to  a  dissolution  of  the  injunction.3 

Any  interference  by  the  debtor,  with  the  property,  is  a  viola- 
tion of  the  injunction ;  but  such  injunction  will  not  prevent 
another  creditor  from  levying,  or  the  debtor  from  confessing  a 
judgment,  unless  a  special  clause  be  inserted  for  that  purpose.4 

Appointing  receiver. 

A  receiver  in  a  creditor's  suit  may  be  applied  for,  on  notice, 
at  any  time  after  suit  is  commenced ;  and  after  the  complaint 
is  taken  as  confessed,  and  there  is  no  appearance,  without  notice.5 
And,  though  the  defendant  is  an  absentee,  so  that  notice  cannot 
be  served,  yet  the  receiver  cannot  be  appointed  until  the  time 
for  answering  shall  have  expired.6 

"Where  the  motion  is  on  notice,  a  copy  of  the  complaint  must 
be  served  before  or  at  the  time  of  moving  for  a  receiver.7 

When  an  injunction  has  been  issued,  it  is  the  duty  of  the 
plaintiff  to  move  for  the  appointment  of  a  receiver  ;8  and  if  he 
neglects  to  do  so,  the  court  will  dissolve  the  injunction.9  Still, 
where  the  suit  is  merely  to  reach  equitable  assets  or  interests, 
an  injunction  having  been  served,  it  cannot  often  be  necessary 
to  move  for  a  receiver  until  the  time  for  answering  has  expired ; 
at  which  time,  if  the  defendant  makes  default,  the  application 
for  the  relief  demanded,  and  for  the  appoinment  of  a  receiver, 
may  be  brought  on  at  the  same  time.  But,  if  the  suit  is  against 
the  debtor  and  his  fraudulent  assignee,  the  plaintiff  ought 
promptly  to  move  for  a  receiver,  and  without  waiting  for  an 


1  Austin  v.  Figueira,  7  Paige,  56.  "  Vol.  1.,  page  357. 

3  New  v.  Bame,  10  Paige,  502;  Sage  v.  Quay,  Clarke,  347. 

*  Lansing  v.  Easton,  7  Paige,  364. 

6  Austin  v.  Figueira,  7  Paige,  56;  Nesmith  v.  Halsted,  11  Paige,  647. 

6  Sandford  v.  Sinclair,  3  Edw.,  393.  *  Hart  v.  Tims,  3  Edw.,  226. 

*  Bloodgood  v.  Clark,  4  Paige,  574;  Osborn  v.  Heyer,  2  Paige,  342. 
8  Ibid. 

v.  s.  10 
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answer  ;1  in  order  to  vest  the  title  to  the  property  in  such 
receiver,  and  thus  protect  it  from  any  intervening  levy  or  lien. 

Where  the  defendant  answers,  and  it  becomes  apparent  that 
the  suit  is  to  be  litigated,  the  receiver  should  at  once  be  moved 
for,  whether  an  injunction  has  been  issued  or  not ;  and  if  an 
injunction  has  been  issued,  must  be  moved  for  as  already 
remarked. 

The  practice  in  regard  to  the  manner  of  applying  for  a 
receiver,  the  mode  of  his  appointment,  and  his  powers  and 
duties,  &c,  does  not  materially  differ  from  that  in  other  equity 
cases,  as  detailed  in  the  first  volume  of  this  work.2 

If  the  defendant  makes  default  and  puts  in  no  answer,  the 
plaintiff  may  move  for  the  appointment  of  the  receiver,  as 
already  observed,  at  the  time  of  his  application  for  final  relief; 
and  this  appointment  is  a  matter  of  course  if,  upon  the  hearing, 
the  plaintiff's  equity  is  not  denied.3 

In  the  case  of  a  simple  creditor's  suit,  under  the  statute, 
seeking  to  reach  the  equitable  property  of  the  judgment  debtor 
only,  it  is  supposed,  the  former  Chancery  practice  may  sub- 
stantially be  followed ;  that  is,  the  court  may  refer  it  to  a 
referee  to  appoint  a  receiver,  with  the  usual  powers,  and  to 
take  from  him  the  requisite  security  ;4  or  (which  under  the 
present  practice  seems  the  preferable  course),  the  court  itself 
will,  by  order,  appoint  the  receiver,  directing  the  amount  of  the 
security  to  be  given  and  how  it  shall  be  approved.5  The  order 
may  also,  in  analogy  with  the  Chancery  practice,  direct  the 
defendant  to  assign,  transfer,  and  deliver  to  the  receiver  on 
oath,  under  the  direction  of  the  referee  (or  if  the  receiver  have 
been  appointed  directly  by  order  of  the  court,  then,  under  the 
direction  of  a  referee  appointed  in  the  same  order),  all  his  pro- 


'  Bank  of  Monroe  v.  Schermerhorn,  1  Clarke,  214. 

2  Vol.  I.,  pp.  390,  401  et  seq.  See  forms  on  Application  for  and  Appointment 
of  Receiver,  Appendix,  Nos.  139-144. 

3  Bloodgood  v.  Clark,  4  Paige,  575.  See  Notice  Application  for  Judgment  and 
Appointment  of  Receiver,  Appendix,  No.  140. 

1  Chancery  Rule  191;  2  Barb.  Ch.  Pr.,  166,  167.  See  Order  of  Reference  to 
appoint  Receiver,  Appendix,  No.  141;  also  Referee's  Report  of  Appointment,  Ap- 
pendix, No.  142. 

6  See  Bond  of  Receiver,  Appendix,  No.  144. 
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srty,  equitable  interests,  things  in  action  and  effects,  not 
:empt  by  law ;  and  that  he  appear  before  such  referee,  from 
me  to  time,  and  produce  such  books  and  papers,  and  submit 
>  such  examination,  as  the  referee  shall  direct  in  relation  to 
ly  matter  which  he  may  lawfully  be  required  to  disclose.1 

In  case  of  the  other  class  of  creditors'  suits,  above  referred 
>,  brought  to  reach,  not  equitable  rights  and  choses  in  action, 
nt  personal  property  which  in  itself  is  liable  to  execution, 
lough  covered  up,  or  incumbered  by  some  fraudulent  convey- 
ace  or  charge,  if  the  plaintiff  is  not  satisfied  with  the  simple 
tdgment  declaring  null  and  void  the  fraudulent  conveyance, 
c,  and  leaving  him  to  proceed  with  his  execution  at  law,  he 
iay  have  a  receiver  pending  the  suit,  who  may  be  empowered, 
ader  the  judgment  of  the  court,  to  sell  the  property,  and  pay 
le  plaintiff's  debt  and  costs,  bringing  the  surplus,  if  any,  into 
ourt.3 

In  case  of  real  property,  of  course,  no  order  for  the  exami- 
ation  of  the  defendant  need  be  made ;  but  he  should  be  directed 
i  the  order  appointing  him  to  assign  and  transfer  such  pro- 
erty  to  the  receiver.3  Such  assignment  in  case  of  personal 
roperty  or  equitable  interests  is  not  necessary  to  vest  the  title 
l  the  receiver  ;4  but,  in  cases  of  a  suit  to  reach  such  property, 
le  order  may,  properly,  and  indeed  should,  direct  a  delivery 
E"  the  property  to  the  receiver  under  direction  of  a  referee,  and 


1  See  Order  appointing  Receiver,  Appendix. 

2  In  such  a  suit,  the  provisional  remedy  of  a  receiver  is  not  a  matter  of  course, 
it  only  in  cases  where  it  appears  that  there  is  a  fraudulent  transfer,  or  that  the 
•operty  is  in  danger  of  'being  wasted  or  lost  by  reason  of  the  insolvency  of  the 
isignee,  or  for  some  other  cause.     See  Vol.  I.,  p.  391. 

3  Ohautauque  Co.  Bank  v.  White,  2  Seld.,  236;  Wilson  v.  Wilson,  1  Barb.  Ch. 
.,  594. 

4  See  Order  in  such  case,  Appendix,  No.  148.  See  Porter  i>.  Williams,  5  Seld., 
:2,  in  which  it  is  said,  that,  since  the  Code,  the  title  to  real  as  well  as  personal 
operty  passes  to  a  receiver,  appointed  in  supplementary  proceedings,  without 
y  assignment  from  the  debtor.  This,  however,  is  only,  it  seems,  so  far  as  to 
able  such  receiver,  in  a  court  of  equity,  to  maintain  an  action  against  a  fraud- 
ent  grantor  and  his  grantee  to  set  aside  such  fraudulent  conveyance.  In  a  sub- 
juent  case,  Chautauque  Co.  Bank  v.  White,  19  N.  Y.  R.,  370,  it  was  held  that 
e  legal  title  to  real  estate  could  only  be  transferred  to  the  receiver  by  the  debtor's 
to  conveyance.  And  the  same  point  was  since  decided  in  the  recent  case  of  Moak 
Coats,  33  Barb.,  498. 
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that  such  referee  have  power  to  examine  the  defendant  to  ascer- 
tain whether  it  has  all  been  delivered  over,  &c. 

Examination  of  judgment  debtor  and  witnesses. 

An  examination  of  a  defendant  can  be  neccessary  only  for 
the  purpose  of  ascertaining  what  property  is  in  his  possession 
or  under  his  control,  and  whether  or  not  it  has  all  been 
delivered  over  to  the  receiver.  For  this  purpose  he  must  make 
a  full  disclosure,  and  is  bound  to  answer  all  such  questions  as 
may  be  put  to  him  which  are  pertinent  to  the  enquiry  j1  and  if 
he  refuses  to  answer  questions  which  are  relevant  and  proper, 
he  will  be  compelled  to  pay  the  costs  of  an  application  to  the 
court  to  compel  him  to  answer,  and  he  may  be  otherwise 
punished  for  the  contempt.2 

But  he  is  bound  to  answer  such  interrogatories  only  as  relate 
to  the  subject  of  the  proceedings  before  the  referee.3  And  if 
illegal  or  improper  questions  are  put  to  him  he  is  not  bound  to 
answer  them,  at  his  peril  however,  on  the  point  as  to  whether 
the  question  is  relevant  and  proper  or  not,4  the  plaintiff  being 
entitled  to  apply  to  the  court  for  an  attachment  for  the  con- 
tempt in  refusing  to  answer  the  question  directed  by  the  referee.5 
On  such  motion  for  an  attachment,  the  court  will  determine  the 
relevancy  of  the  question  in  the  same  way  as  on  an  appeal  by 
defendant  to  the  court  from  the  referee's  decision  in  allowing 
the  question,  which,  under  the  Chancery  practice,  might  have 
been,6  and  perhaps  still  may  be  taken. 

As  to  the  extent  and  kind  of  examination  to  which  a  judg- 
ment debtor  may  be  subjected  before  a  referee  in  a  judgment 
creditor's  suit,  it  is  no  doubt  the  same  as  that  before  the  mas- 
ter in  the  old  Chancery  creditor's  suit,  or  the  referee  in  the 
present  practice  in  proceedings  supplementary  to  execution.7 


1  Sandford  v.  Carr,  2  Abbott,  462.  2  Gihon  v.  Albert,  7  Paige,  278. 

3  Fitzburgh  v.  Everingham,  6  Paige,  29;  Hunt  v.  Enoch,  6  Abbott,  212. 

4  Corning  v  Tooker,  5  How.,  16.  B  Hunt  v.  Enoch,  6  Abbott,  212. 

6  2  Barb.  Ch.  Pr.,  167;  Gihon  v.  Albert,  7  Paige,  278. 

7  The  nature  of  the  examination  in  supplementary  proceedings  is  stated  as  follows 
by  Justice  Mason  in  Le  Roy  v.  Halsey,  1  C.  R.,  N.  S.,  275;  1  Duer,  588,  and  is 
fully  approved  in  Sandford  v.  Church,  2  Abbott,  464:  "  The  object  of  the  exam- 
ination is  to  ascertain  whether  the  debtor  has  any  property  subject  to  or  exempt 
from  execution,  which  ought  to  be  applied  to  the  plaintiff's  claim.     He  is  required 
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The  plaintiff  has  the  right  to  inquire  in  regard  to  any  spe- 
cies of  "  property,"  the  term  including  "  money,  goods,  chattels, 
things  in  action  and  evidences  of  debt."1  A  contract  to  recover 
damages  which  are  the  subject  of  computation  only  is  "  prop- 
erty," though  not  so  a  mere  personal  right  of  action  for  a  tort, 
which  is  not  assignable.2 

The  judgment  debtor  is  not  required  to  particularize  incum- 
brances which  may  happen  to  be  upon  his  property,  as  such  a 
disclosure  does  not  tend  to  a  discovery  of  property,  but  to  a 
discovery  of  incumbrances  upon  it.3 

The  wife  of  a  judgment  debtor  cannot  be  examined  as  a 
witness,  even  as  to  property  standing  in  her  name,  but  which 
the  plaintiff  claims  belongs  to  the  husband.4 


to  appear  and  answer  "concerning  his  property,"  that  is,  the  property  belonging 
to  him  at  the  time  of  the  examination  or  bound  by  the  judgment;  and  every  ques- 
tion tending  to  throw  light  on  the  subject  is  pertinent.  It  is  not  sufficient  that 
the  defendant  answer  generally  that  he  has  no  property;  the  plaintiff  may  prose- 
cute his  inquiries  notwithstanding  such  an  answer.  If  the  defendant  is  in  posses- 
sion of  any  property,  the  plaintiff  may  ask  when  and  where  and  how  he  obtained 
the  possession,  and  on  what  terms  he  now  holds  it.  If  the  defendant  is  not  in  the 
possession  of  any  property,  he  may  be  asked  whether  he  had  any,  or  was  inte- 
rested in  any,  a  short  time  previous  to  the  judgment,  and  what  has  become  of  it; 
and  if  he  answer  that  he  has  sold  it  absolutely,  he  may  be  asked  what  was  the 
consideration  of  the  sale,  and  what  has  become  of  the  proceeds,  so  as  to  ascertain 
whether  any  portion  of  them  is  in  his  hands  or  due  to  him.  But,  if  it  appear  that 
he  has  not  in  his  possession  or  under  his  control  any  portion  of  such  proceeds,  the 
inquiry  respecting  such  property  or  its  proceeds  can  go  no  further.  There  is  in 
such  case  nothing  for  the  creditor  to  receive.  If  the  answers  to  the  questions 
throw  any  doubts  as  to  the  bona  fides  of  the  sale,  the  examination  may  be  thorough 
on  that  point;  as  a  fraudulent  transfer  of  property  may  not  afford  any  protection 
against  a  creditor.     Green  v.  Hicks,  1  Barb.  Ch.  R.,  316,  317. 

"  It  is  impossible  to  lay  down  any  particular  rules  on  this  subject  which  shall 
be  universally  applicable,  further  than  this,  that  the  whole  examination  must  have 
for  its  single  object,  to  ascertain  whether  there  is  any  property  of  the  debtor  which 
ought  to  be  applied  to  the  payment  of. the  plaintiff's  claim;  and  the  extent  of  the 
inquiry,  in  each  particular  case,  must  be  left  to  the  good  sense  of  the  officer  under 
whose  direction  it  takes  place,  having  in  view  this  general  object." 

1  See  Code,  §§  463,  464. 

2  Ten  Broeck  v.  Sloo,  2  Abbott,  234.  And  see  Davenport  v.  Ludlan,  3  Code 
K.,  66. 

3  Wicker  v.'  Dresser,  14  How.,  465. 

'  Macoudray  v.  Wardle,  7  Abbott,  3. 
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Whatever  doubts  may  have  existed  on  the  subject  before,1  it 
seems  to  be  now  conceded,  that  the  debtor  has  the  right  of  a 
cross-examination  on  his  own  behalf.2 

The  judgment  debtor  may  be  brought  before  the  referee  for 
examination  by  service  of  a  copy  of  the  order,  with  a  notice,  or 
summons  of  the  referee  specifying  the  time  and  place  at  which 
he  is  required  to  appear.3 

Examination  of  witnesses  before  referee. 

By  the  practice  and  rule  in  Chancery,  (and  it  is  presumed 
the  same  practice  may  still  be  followed,)  the  complainant  might 
examine  witnesses  before  the  master  (referee,)  as  to  the  pro- 
perty of  the  defendant,  or  as  to  any  other  matter  charged  in  the 
bill  and  not  admitted  by  the  defendant  on  his  examination ; 
and  the  master,  (referee)  also,  might  examine  witnesses,  in  order 
to  ascertain  whether  there  was  any  property  in  the  hands  of 
other  persons  to  which  the  receiver  was  entitled  under  the 
order.4 

The  witness  is  bound  to  answer  all  such  questions  as  shall 
be  put  to  him  concerning  the  property  of  the  defendant.  He 
is  not  a  party  to  the  proceeding,  and  is  not,  therefore,  entitled 
to  have  counsel  on  his  examination.5  He  cannot  be  excused 
from  answering  because  he  sets  up  a  claim  to  the  property 
which  is  the  subject  of  the  examination.6 

It  was  held,  under  the  former  practice,  that,  when  the  exami- 
nation of  the  defendant  had  been  once  closed,  a  master  had  no 
authority  to  issue  a  new  summons  for  the  purpose  of  compelling 
the  defendant  to  attend  before  him  and  submit  to  a  new  exami- 
nation, without  a  special  order  of  the  court  for  that  purpose ; 
that  a  master  was  not  authorized  to  keep  the  reference  open 
interminably,  in  order  to  enable  the  complainant  to  harass  the 
defendant  with  attendances  and  examinations  as  often  as  the 
complainant  thought  proper  ;  and,  if  the  complainant  wished  for 
a  further  examination,  he  must  apply  to  the  court,  on  proper 

1  Corning  v.  Tooker,  5  How.,  16. 

2  Le  Roy  v.  Halsey,  1  Duer,  588;  Edw.  on  Referees,  185. 

s  See  form  of  Notice,  and  Summons,  Appendix,  Nos.  146,  147. 
4  2  Barb.  Ch.  Pr.,  167;  Chancery  Rule,  191. 
6  Corning  v.  Tooker,  5  How.,  16. 
6  Sandford  v.  Carr,  2  Abbott,  464. 
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affidavits  and  notice  to  the  adverse  party,  for  an  order  autho- 
rizing the  same.1 

This  is,  no  doubt,  still  the  practice,  and  the  same  rule  has 
been  applied  to  an  examination  in  proceedings  supplementary 
to  execution.2 

Witnesses  may  be  brought  before  the  referee  in  the  usual 
manner  by  subpoena,  and  compelled  to  attend  as  in  other  cases 
of  reference. 

If  there  be  no  receiver,  or  the  order  appointing  him  does  not 
vest  him  with  authority  to  take  the  examination  of  the  judg- 
ment debtor  and  witnesses,  the  plaintiff,  at  any  time  after 
default,  may  apply  for  the  appointment  of  a  referee  to  take 
such  examination.3 

Assignment  and  delivery  of  property. 

As  to  the  assignment  and  delivery  of  property; — by  the 
Chancery  practice  the  defendant,  even  though  he  denied  that 
he  had  any  property,  was  required  to  execute  a  formal  assign- 
ment to  the  receiver.4  Such  assignment,  however,  was  neces- 
sary only  to  enable  the  receiver  to  enforce  his  rights.5  But,  by 
the  present  practice,  this  seems  to  be  no  longer  necessary 
(except  as  to  real  estate),  as  the  order  appointing  the  receiver, 
on  being  consummated  by  his  giving  the  requisite  security, 
vests  him  at  least  with  the  personal  property  and  equitable 
interests  of  the  defendant,  so  as  to  enable  him  to  take  posses- 
sion and  demand  and  receive,  or  sue  for  and  collect  the  same, 
as  of  the   date  of  the  order  of  the    receiver's  appointment.6 

Though,  in  the  case  of  a  receiver  of  real  estate,  it  is  con- 
sidered that  an  assignment  is  still  necessary  in  order  to  vest 
the  title  in  the  receiver,  at  least  so  far  as  to  protect  it  in  the 
hands  of  a  purchaser  from  intervening  liens  and  incumbrances.7 


1  Hudson  v.  Peltz,  11  Paige,  181.  2  Orr's  Case,  2  Abbott,  457. 

8  See  Order  appointing  Referee,  Appendix,  No.  145. 

4  Chipman  v.  Sabbaton,  7  Paige,  49. 

6  The  Albany  City  Bank  v.  Schermerhorn,  1  Clarke,  297. 

6  Porter  v.  Williams,  5  Seld.,  142;  Eutter  v.  Tallis,  5  Sand.,  612;  West  v. 
Frazer,  5  Sand.,  654;  Wilson  v.  Allen,  6  Barb.,  542. 

7  The  language  of  the  court  in  the  case  of  Porter  v.  Williams  (5  Seld.,  142), 
would  seem  to  convey  the  idea  that  the  appointment  of  the  receiver  operated  a 
transfer  of  the  real  as  well  as  the  personal  estate  of  the  judgment  debtor.    This, 
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In  the  case  of  Chautauque  County  Bank  v.  White,1  it  was 
decided  that,  in  a  creditor's  suit  for  the  purpose  of  setting 
aside  a  fraudulent  conveyance  of  the  debtor's  lands,  the  court 
had  power,  pending  the  suit,  to  direct  the  conveyance  of  the 
lands,  by  the  debtor  and  his  fraudulent  grantee,  to  a  receiver  ■ 
and  after  a  decree  declaring  a  sale  by  the  debtor  fraudulent, 
to  order  the  lands  to  be  sold  by  the  receiver  and  the  proceeds 
to  be  applied  in  satisfaction  of  the  plaintiff's  judgment.  And 
such  sale  might  properly  be  made  under  the  decree,  notwith- 
standing the  debtor  had  sufficient  personal  property  in  his 
hands  to  pay  the  sum  due  to  the  plaintiffs  on  such  decree, 
where  there  are  similar  decrees  in  favor  of  other  parties,  and 
that  under  which  the  sale  is  made  directs  the  application  of 
the  proceeds  of  the  sale  in  payment  of  all  the  decrees. 

In  the  same  case  it  was  held,  that  an  assignment  to  a  receiver 
in  general  terms  of  "  all  his  personal  and  real  estate,"  in  pur- 
suance of  the  order  of  a  competent  court,  is  sufficient  to  convey 
the  lands  of  the  debtor  in  this  State,  at  the  time  of  such  assign- 
ment ;  and  that  a  judgment  recovered  against  the  debtor  after 
such  conveyance  to  the  receiver,  does  not  create  a  lien  upon 
the  lands,  but  the  purchaser  at  the  receiver's  sale  takes  only  the 


it  seems,  is  not  so,  that  is,  at  least,  so  far  as  the  legal  title  is  concerned.  Such 
assignment,  as  in  the  case  of  Porter  v.  Williams,  might  give  the  receiver,  under 
his  mere  appointment,  without  a  conveyance  of  the  real  estate,  the  right  to  come 
into  equity  and  call  the  debtor  and  his  fraudulent  assignee  to  account,  and  ask 
that  the  fraudulent  assignment  he  set  aside.  But  it  has  been  since  considered  that 
this  case  by  no  means  sanctions  the  doctrine  that  the  mere  appointment  of  the 
receiver  vests  the  title  to  the  debtor's  real  estate  in  him.  To  effect  this,  there 
must  be  a  conveyance  from  the  debtor  to  the  receiver.  (See  opinion  of  Campbell, 
J,,  in  Moak  v.  Coats,  33  Barb.,  498). 

The  doctrine  on  this  subject  laid  down  in  the  late  case  of  Chautauque  County 
Bank  v.  Risley  (19  N.  Y.  K.,  370),  is  as  follows:  The  appointment  of  a  receiver 
in  a  court  of  equity,  it  seems,  vests  in  him  the  title  to  the  debtor's  personal  estate. 
But  the  title  to  real  estate  is  transferred  only  by  force  of  the  debtor's  own  convey- 
ance, which  the  court  has  power  to  compel  him  to  execute.  Such  a  conveyance  is 
in  substance  but  the  creation  of  a  trust  for  creditors.  Judgment  creditors,  not 
parties  to  the  proceedings,  and  not  affected  by  a  lis  pendens,  filed  before  their  liens 
attach,  are  not  compelled  to  renounce  their  legal  rights  and  come  in  under  the 
trust.  See  forms  of  General  Assignment  to  a  Receiver,  also  Transfer  of  his  Real 
Estate,  Appendix,  Nos.  149,  150. 

1  2  Seld  ,  236.  This  was  a  case  arising  before  the  Code,  but,  no  doubt,  the 
general  principles  which  it  settles  are  still  to  be  recognized  as  the  law. 
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title  and  interest  which  the  debtor  had  at  the  time  of  his  con- 
veyance to  the  receiver. 

The  referee  must  direct  the  defendant  to  deliver  over  his  pro- 
perty, whether  he  has  executed  an  assignment  to  the  receiver  or 
not.1  But  the  defendant  cannot  be  required  to  deliver  over  proper- 
ty which  he  swears  is  not  in  his  possession  or  under  his  control.2 

Application  for  judgment  on  default. 

The  mode  of  making  the  application  and  the  proceedings 
thereon  generally,  are  the  same  as  in  other  equity  cases,  as 
already  described.3  In  case  the  defendant,  or  any  one  of  sev- 
eral defendants,  has  appeared,  he  must  be  served  with  notice 
of  the  application,  and  if  no  receiver  shall  have  been  yet 
appointed  such  application  may  be  accompanied  with  a  notice 
of  motion  for  a  receiver  ;4  though  such  notice  does  not  seem  to 
be  necessary,  where  the  complaint  prays  for  the  appointment 
of  a  receiver,  and  that  the  property  (after  a  fraudulent  incum- 
brance shall  have  been  declared  void,  in  a  suit  against  the 
debtor  and  his  fraudulent  assignee,)  be  directed  to  be  delivered 
over  to  the  receiver,  and  sold  or  otherwise  disposed  of  to  pay 
the  debt.  Such  direction  is  properly  made  part  of  the  final  judg- 
ment, and  the  receiver  so  appointed,  as  part  of  the  final  relief 
sought,  is  appointed  to  carry  the  judgment  into  effect.  In  such 
cases,  therefore,  it  is  important  that  the  complaint  contain  a 
prayer  for  such  relief;  otherwise,  where  there  is  no  answer, 
the  court  cannot  grant  it  ;5  but  the  plaintiff  must  rest  satisfied 
with  simply  the  removal  of  the  fraudulent  incumbrance  (where 
he  has  asked  no  more  in  his  complaint,)  and  then  proceed  to 
enforce  his  debt  by  execution.  Or,  upon  notice  after  judgment, 
he  may  obtain  an  order  that  the  real  estate  be  sold  by  the 
receiver  and  the  proceeds  applied  to  the  payment  of  the  debt.8 
Demurrer  and  answer,  and  trial. 

The  defendant,  as  in  other  equity  cases,  may  put  in  a  demurrer, 

1  Eldred  v.  Hall,  9  Paige,  640.    See  form  of  Order,  Appendix,  No.  148. 
*  Fitzburgh  v.  Everingham,  6  Paige,  29. 

3  See  Vol.  I.,  pp.  125,  et  seq.  See  forms  Affidavit  of  Service  of  Summons,  &c, 
in  Partition  Cases,  Appendix,  Nos.  23,  24,  25;  also,  that  no  Answer  has  been 
received,  Appendix,  No.  31. 

4  See  form  of  Notice,  Appendix,  No.  140.  6  Code,  §  275. 
'  See  Order  in  such  case,  Appendix,  No.  157. 
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thus  forming  an  issue  of  law ;  or  an  answer,  forming  an  issue 
of  fact,  both  triable  by  the  court.  An  answer  that  he  has  not 
property  to  the  amount  of  $100  is  not  a  full  defense  to  the  suit, 
nor  a  sufficient  reason  for  refusing  to  appoint  a  receiver.1  But, 
if  he  have  property  liable  to  execution  that  fact  may  be  set  up, 
and  if  established  by  proof,  will  entitle  the  defendant  to  a 
dismissal  of  the  complaint.2  This,  however,  is  to  be  understood 
only  in  respect  to  the  creditor's  suit  proper,  and  not  of  that 
class  of  cases  noticed  on  a  preceding  page,  in  which  the  credi- 
tor has  a  remedy  to  reach  encumbered  property,  in  the  hands 
of,  or  claimed  by  another,  in  an  action  brought  before  execution 
returned  unsatisfied.3 

When  issue  of  fact  is  joined,  it  is  brought  on  for  trial,  as  in 
other  cases,  and  the  decision  and  judgment  of  the  court  will 
usually  express  fully  the  relief,  if  any,  which  shall  be  granted, 
no  preliminary  reference  being  necessary. 

Other  creditors  may  come  in. 

When  the  complaint  is  on  behalf  of  the  creditor  who  is  plain- 
tiff, and  all  others  who  may  come  in  and  contribute,  &c,  such 
other  creditors  are  allowed  to  come  in  at  any  time,  either 
before  or  after  judgment  until  the  fund  is  actually  distributed 
and  paid  out4. 

Discontinuing  suit,  and  dismissing  complaint  on  payment  of  debt. 

At  any  time  before  judgment,  a  creditor,  who  has  commenced 
a  suit  in  behalf  of  himself  and  all  others  who  may  come  in  and 
contribute,  may,  without  the  assent  of  such  other  creditors, 
discontinue  the  suit ;  but  after  judgment  he  cannot.5 

The  defendant  at  any  time  before  a  judgment  rendered  for 
the  benefit  of  the  plaintiff  and  other  creditors,  has  the  right  to 
have  the  complaint  dismissed  upon  paying  what  is  due  to  the 
complainant,  with  interest  and  costs.6 


1  Fitzburgh  v.  Everingham,  6  Paige,  29. 

2  Millard  v.  Shaw,  4  How.,  138.  a  Ante,  pages  128, 129. 

4  Wilder  v.  Keeler,  3  Paige,  164;  2  Barb.  Ch.  Pr.,  169.  See  petition  for  such 
application,  and  Order  thereon,  Appendix,  Nos.  151,  152. 

6  2  Barb.  Ch.  Pr.  169;  citing Innis  u.  Lansing,  7  Paige,  583;  Handford  v.  Stone, 
2  Sim.  &  Stu.,  196. 

«  Ibid. 
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This,  no  doubt,  applies  to  both  classes  of  creditors'  suits 
above  noticed.1  To  effect  such  object,  the  defendant  may  ten- 
der the  amount  of  principal  and  interest,  with  an  offer  to  have 
the  costs  adjusted  and  to  pay  the  same.  If  the  plaintiff  refuse, 
the  defendant,  on  affidavit  of  the  facts  and  paying  the  money 
into  court,  may  apply  to  the  court  on  notice,  for  an  order  dis- 
missing the  complaint.  On  such  application,  if  the  costs  have 
not  yet  been  ascertained,  (owing  to  the  plaintiff's  refusal,)  the 
court  will  grant  such  order,  directing  their  adjustment  and 
taxation,  as  may  be  requisite,  and  direct  the  complaint  to  be 
dismissed  on  the  payment  thereof  to  the  plaintiff. 

■ 

SECTION  III. 

OF  THE   JUDGMENT,  AND  PRIORITY  AND  LIEN  OF  COMPLAINT  IN  A  CREDITOR'S    SUIT. 

The  mode  of  proceeding  to  obtain  judgment,  and  the  form  as 
well  as  the  substance  of  the  judgment  depend  altogether  upon 
the  nature  of  the  suit.  The  judgment  in  the  creditor's  suit 
proper,  that  is  the  suit  brought  to  reach  merely  equitable  rights 
and  choses  in  action,  differs  from  that  in  the  suit  brought  to 
reach  property  tangible  by  execution,  the  distinction  between 
which  classes  of  actions  has  been  already  noticed.2  Each  of 
these  will  be  briefly  spoken  of,  previous  to  which,  however,  it 
will  be  necessary  to  notice  the  subject  of  the  lien  and  priority 
which  a  plaintiff  acquires  by  the  commencement  of  a  creditor's 
suit. 
Lien  and  priority. 

The  filing  of  a  creditor's  bill  in  equity,  gave  the  complainant 
a  lien  upon  the  equitable  property  which  the  judgment  debtor 
had  at  the  time  of  filing  the  bill,  provided  it  was  followed  up 
by  a  diligent  service  of  process.3  It  was  not  the  return  of  the 
execution,  but  the  filing  of  the  bill,  which  created  this  lien  ;  so 
that  the  creditor  filing  the  second  bill,  though  his  execution 
had  been  first  returned,  had  the  second  lien.4 

The  pendency  of  the  creditor's  suit  was  regarded  as  notice  to 

1  Ante,  pages  128,  129. 

a  Ibid,  s  2  Barb.  Ch.  Pr.,  157,  158. 

4  Edmeston  v.  Lyle,  1  Paige,  637;  Wakeman  v.  Grover,  4  Paige,  637. 
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the  assignee  or  purchaser  froin  the  debtor,  and  he  took  the 
property  subject  to  the  plaintiff's  equitable  lien,1  and  could  not 
hold  it  against  the  receiver.2 

This  lien  of  a  creditor's  bill,  however,  was  confined  to  the 
choses  in  action  and  equitable  interests  of  the  debtor  only, 
and  did  not  attach  upon  his  property  tangible  by  execution.3 
Hence,  in  a  bill  filed  to  reach  property  in  itself  liable  to  execu- 
tion, fraudulently  assigned  or  otherwise  fraudulently  encum- 
bered, the  lien  could  be  acquired  only  by  the  actual  vesting  of 
the  property  in  a  receiver,  which,  in  case  of  personal  property, 
was  held  to  be  accomplished  by  the  mere  appointment  of  the 
receiver,  and  filing  his  security  without  any  formal  assignment,4 
and  in  case  of  real  property  by  its  assignment  to  a  receiver.5 
And  these  general  principles  still  govern  in  cases  of  this  des- 
cription. 

It  has  been  recently  decided  by  the  Court  of  Appeals,  that 
the  appointment  of  a  receiver  vests  in  him  only  the  personal 
estate  ;  and  that  the  assignment  by  the  detttor  of  his  real  estate 
to  the  receiver  carries  only  the  debtor's  title  subject  to  existing 
liens.6 

From  these  considerations  it  follows  that  a  lien  or  priority 
is  acquired  by  a  judgment  creditor,  1st  as  to  choses  in  action 
and  equitable  interests  not  liable  to  execution,  by  the  commence- 
ment of  the  action  ;  2d  as  to  personal  property  liable  to  execution, 
by  the  appointment  of  a  receiver  and  the  filing  by  him  of  the 
requisite  security;  3d  as  to  real  estate,  by  the  assignment  to  the 
receiver. 

And  a  creditor's  action  proper,  cannot  be  made  to  relate 
back  to  supplementary  proceedings,  previously  taken  under  his 
judgment,  and  so  give  a  lien  on  the  debtor's  choses  in  action, 
as  of  a  time  before  suit  brought.7 


1  Scudder  v.  Van  Amburgh,  4  Edw.,  29;  Utica  Ins.  Co.  v.  Power,  3  Paige,  365. 

2  Storm  v.  Waddell,  2  Sand.  Ch.  R.,  494;  Weed  v.  Small,  3  Sand.  Ch.  R.,  272. 

3  Albany  City  Bank  v.  Sch.ermerb.orn,  1  Clarke,  297. 

4  Storm  v.  Waddell,  2  Sand.  Ch.  R.,  494. 

6  Chautauque  Co.  Bank  v.  Risley,  19  N.  Y.  R.,  370. 

6  Ibid.    See  ante,  page  151,  note  7. 

7  Edmondson  v.  McLoud,  16  N.  Y.  R.,  543. 
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Judgment. 

In  a  creditor's  suit  brought  against  the  judgment  debtor  to 
reach  his  equitable  interests,  a  receiver,  as  we  have  seen,  is 
always  appointed,  and  usually  before  final  judgment.  After 
such  appointment,  the  plaintiff  may,  if  he  choose,  delay  moving 
for  judgment  until  the  -receiver  shall  have  an  opportunity  of 
collecting  in  the  equitable  interests  and  choses  in  action,  and 
of  realizing  their  value  in  money.  When  a  sufficient  sum  shall 
have  been  so  collected,  the  plaintiff  may  move  for  judgment, 
which  will  be  simply  that  the  receiver,  out  of  the  funds  in  his 
hands,  pay  the  amount  of  the  plaintiff's  debt,  interest  and 
costs ;  and,  in  case  there  be  no  other  parties  similarly  situated 
claiming  an  interest  in  the  fund,  that  the  receiver  account  with 
and  transfer  to  the  debtor  the  residue  thereof,  deducting  his 
lawful  commissions.1 

If  the  suit  be  brought  by  the  creditor,  on  his  own  behalf,  and 
for  all  others  similarly  situated,  then  the  judgment  should  be 
that  the  residue,  after  payment  of  plaintiff's  debt,  be  brought 
into  court,  subject  to  the  further  order  of  the  court.  Any 
creditor  may  thereupon,  on  petition  to  the  court  come  in  under 
the  judgment,  and  on  proving  his  debt  obtain  an  order  for  its 
payment.2 

Instead,  however,  of  deferring  the  motion  for  final  judgment 
until  after  the  receiver  shall  have  collected  in  the  funds,  the 
piaintiff  may,  if  he  thinks  fit,  move  for  such  judgment  at  once, 
accompanied  with  motion  for  a  receiver.  In  such  case  the 
receiver  will  be  appointed  by  the  court,  in  and  by  the  final 
judgment,  and  to  carry  it  into  effect.  3  Such  judgment  may 
direct  him  to  sell  the  debts,  equitable  rights,  and  choses  in 
action  of  the  debtor,  and  apply  the  proceeds,  or  so  much  as  may 
be  necessary,  to  the  payment  of  the  plaintiff's  debt  and  costs;2 
and  such  sale  by  the  receiver  will  be  valid,  and  will  give  the 
purchaser  a  good  title,  both  at  law  and  at  equity,  relating  back 
to  the  time  of  commencing  the  suit.4 

Precisely  the  same  course  may  be  taken,  where  the  suit  is 
brought  against  the  debtor  and  his  fraudulent  assignee  of  per- 

*  See  form  of  Judgment,  Appendix. 

2  See  forms  petition  and  order,  Appendix  Nos.  151,  152. 

s  Code  §  244,  sub's.  2  and  3.  *  Edmeston  t>.  Lyle,  1  Paige,  637. 
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sonal  property.  If  the  receiver  have  converted  it  into  money, 
the  judgment  may  direct  him  to  pay  the  debt,  and  if  he  has  not 
done  so,  it  may  direct  him  to  sell  such  property  and  apply  the 
proceeds,  &C1 

But,  if  the  assignee  has  never  had  the  possession  or  control  of 
the  goods,  the  creditor  cannot  have  a  judgment  against  him  for 
their  value  ;  nor,  if  the  purchase  money  has  been  paid,  can  he 
recover  from  him  the  price.2  But  if  notes  have  been  given  for 
the  property,  by  the  assignee  to  the  fraudulent  vendee,  the 
court  may  adjudge  that  the  assignee  pay  the  amount  of  the 
notes  on  the  plaintiff's  judgment.3 

So,  also,  in  case  real  estate  fraudulently  conveyed,  or  other- 
wise fraudulently  encumbered,  is  sought  to  be  reached ;  if  a 
receiver  pending  the  suit  has  been  appointed,  and  assignment 
made  to  him,  the  judgment,  after  declaring  the  assignment  or 
conveyance  void,  may  direct  the  receiver  to  sell  such  real  estate 
and  apply  the  proceeds  in  satisfaction  of  the  plaintiff's  judg- 
ment ;  and  this  too,  notwithstanding  the  debtor  has  sufficient 
personal  property  to  pay  the  amount  due  the  plaintiff,  if  there 
be  creditors  similarly  situated,  or  having  similar  judgments,  and 
the  judgment  under  which  the  sale  is  made  directs  the  proceeds 
to  be  applied  toward  the  payment  of  all.4 

Instead  of  the  appointment  of  a  receiver,  however,  either  in 
case  of  tangible  personal  property  or  real  estate,  the  plaintiff, 
if  he  prefer  that  course,  may  simply  have  a  judgment,  declaring 
void  the  fraudulent  conveyance  or  other  incumbrance,  without 
directing  a  sale  by  a  receiver  or  referee  ;  and  thereupon  may 
proceed  to  enforce  his  judgment  by  execution.5 

Costs. 

If  no  property  has  been  discovered,  the  complaint,  under  the 
Chancery  practice,  was  dismissed  with  costs.6  So,  where  it 
turned  out  that  the  defendant  had  not  property  to  the  value  of 


1  Same  forms  of  judgments  with  the  necessary  variations,  App'x,  Nos.  153-156. 

"  Nicholson  v.  Leavitt,  4  Sand.,  252. 

'  Burtus  v.  Tisdall,  4  Barb.,  571. 

4  Ohautauque  Co.  Bank  v.  White,  2  Seld.,  236. 

6  See  form  of  Judgment  in  such  cases,  Appendix,  No.  155. 

6  Kaymond  v.  Eedfleld,  2  Edw.,  196. 
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.x  And  the  defendant's  costs  were  usually  ordered  to  be 
set  off  against  the  judgment ;  though,  where  the  creditor  filed 
a  mere  fishing  bill  and  failed,  the  defendant's  costs  were  not  to 
be  so  set  off.2 

It  is  presumed  that  these  rules  are  not  changed  by  the  new 
practice,  except,  that,  as  a  creditor's  bill  cannot  be  filed  for 
discovery  merely,  it  will  not  be  dismissed  unless  the  defendant 
succeed  on  the  issues  raised  in  his  answer ;  otherwise,  the 
plaintiff,  in  all  cases,  even  on  default,  will  be  entitled  to  judg- 
ment. If  so  dismissed,  the  costs,  as  in  other  equity  cases,  are 
in  the  discretion  of  the  court ;  and,  if  granted  to  defendant, 
are  usually  set  off  against  the  judgment. 

If  the  plaintiff  succeeds,  the  court,  almost  as  a  matter  of 
course,  allows  him  costs  out  of  the  fund.  So,  if  a  person  is 
made  a  defendant  to  reach  a  debt  due  from  him  which  he  is 
willing  to  pay,  he  is  entitled  to  costs  out  of  the  fund.3  A  per- 
son other  than  the  judgment  debtor  who  is  made  a  party 
defendant,  and  succeeds  on  a  separate  defense,  will  almost  as  a 
matter  of  course  be  entitled  to  costs  against  the  plaintiff.  Nor 
can  they  be  set  off  against  the  judgment. 


1  Smets  v.  "Williams,  4  Paige,  364. 

a  Evans  v.  Vance,  2  Barb.,  598.  s  Stafford  v.  Mott,  3  Paige,  100. 
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PROCEEDINGS  IN  ACTIONS  FOR  AN  ACCOUNTING  BETWEEN  PARTNERS, 
TRUSTEE  AND  CESTUI  QUE  TRUST,  ETC. 


Section  I.    General  principles  governing  the  action,  and  between  what  parties  an 
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II.    Accounting  between  partners  generally. 

III.  Proceedings  in  an  action  for  accounting  between  partners,  down  to  and 

including  final  judgment. 

IV.  Incidental  proceedings — injunction — receiver,  etc. 


SECTION  I. 

GENERAL  PRINCIPLES   GOVEBNING   THE  ACTION,  AND    BETWEEN  WHAT   PARTIES  AN 
ACCOUNTING  MAY  BE  HAD. 

An  action  for  an  accounting  between  partners  ;  trustee  and 
cestui  que  trust — such  as  guardian  and  ward,  executors  and 
legatees,  assignees  and  creditors,  and  the  like  ;  principal  and 
factor  ;  tenants  in  common  and  joint  tenants,  and  in  a  great 
variety  of  other  cases,  which  it  would  be  impossible  to  particu- 
larize, is  a  well  defined  branch  of  equity  jurisprudence ;  and 
the  conduct  of  such  suits  forms  an  important  part  of  the  prac- 
tice in  courts  of  equity. 

Different  classes  of  actions  for  accounting. 

There  are  two  great  sources  to  which  may  be  traced  the 
origin  of  actions  in  courts  of  equity,  which  have  for  their 
object  the  adjusting  and  settlement  of  accounts  between  parties, 
often,  however,  connected  with  the  previous  removal  of  some 
obstruction  to  such  accounting,  such  as  setting  aside  a  deed  or 
other  instrument;  or,  with  the  disposition  of  some  property 
owned  in  common,  as,  for  example,  property  held  by  joint  tenants 
or  tenants  in  common,  by  partners,  and  the  like.  These  two 
principal  sources  from  which  matters  terminating  in  taking  an 
account  arise,  are :  1st,  transactions  founded  in  contract,  or 
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quasi  contract ;  and  2d,  such  as  are  founded  in  trusts,  actual  or 
constructive,  or  in  torts  affecting  property.1 

The  first  embraces  partners,  tenants  in  common,  attorneys, 
factors,  and  agents  of  every  description ;  the  second  comprises 
cases  of  account  between  trustees  and  cestuis  que  trust — such  as 
'  executors,  administrators,  guardians,  assignees,  receivers,  com- 
mittees of  lunatics,  &c. — as  well  as  cases  of  express  trusts  of 
personal  property,  or  of  real  estate,  created  pursuant  to  statute ; 
also,  cases  arising  from  torts  to  property :  as  where  lands  of 
an  infant  have  been  entered  upon  by  a  stranger,  and  the  rents 
and  profits  taken  for  a  series  of  years,  in  which  case  the  wrong 
doer  will  be  compelled  to  account  for  them  as  a  guardian  or 
trustee  for  the  infant  f  so,  in  case  of  a  tenant  in  common  fraudu* 
lently  converting  the  rents  and  profits  of  the  joint  property  to 
his  own  use  for  a  series  of  years  ;3  so,  to  set  aside  the  fraudu- 
lent acts  or  peculations  of  a  bailiff,  or  other  agent,4  and  the 
like  cases. 

Accounting  generally,  where  it  is  the  sole  remedy  sought. 

A  court  of  equity  is  open,  not  only  to  a  plaintiff  to  demand 
an  account  of  trust  funds,  &c,  in  the  hands  of  another,  but 
also  to  have  his  own  accounts  settled.5  Thus,  a  guardian, 
executor,  trustee,  assignee,  and  indeed  any  person  standing  in 
a  fiduciary  capacity,  may  commence  an  action  for  an  accounting 
of  the  trust  funds  in  his  hands.  And  when  a  party  applies  to 
a  court  of  equity  for  an  accounting,  he  subjects  himself,  though 
plaintiff,  to  a  decree  for  a  balance  found  due  by  him  to  the 
defendant.6 

Both  parties  are  deemed  actors  when  the  cause  is  before  the 
court  on  its  merits.  And  it  is  upon  this  ground  that  the  party 
defendant,  contrary  to  the  ordinary  course  of  equity  proceed- 
ings, is  entitled  to  orders  in  a  cause  to  which  a  plaintiff  alone 
is  generally  entitled.  As,  for  instance,  in  such  a  case,  a  defend- 
ant may  have  an  order  for  a  ne  exeat  regno,  even  against  a 


1  Story's  Bq.  Juris.,  §  461.  '  Story's  Eq.  Juris.,  §  518. 

s  Kosevelt  v.  Post,  1  Edw.,  579.  4  Ibid,  and  cases  there  cited. 

6  Ludlow  v.  Simond,  2  Caines'  Cases,  1,  39,  52. 

•  Hill  v.  Southerland's  Ex'rs,  1  Wash.,  128;  Fitzgerald  v.  Jones,  1  Munf.,  150. 

v.  s.  11 
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co-defendant.1  So,  although  a  defendant  cannot  ordinarily 
revive  a  suit,  which  has  not  proceeded  to  a  decree,  yet,  in  a 
suit  for  an  account,  if  the  plaintiff  dies  after  an  interlocutory 
decree  to  account,  the  defendant  is  entitled  to  revive  the  suit 
against  the  personal  representatives  of  the  plaintiff.  And  if 
the  defendant  dies,  his  personal  representatives  may  revive  the 
suit  against  the  plaintiff.2 

Jurisdiction  at  law  and  in  equity,  and  statutory  provisions. 

An  action  of  account  between  partners  and  others,  would  lie 
at  common  law.  But,  up  to  the  time  of  the  adoption  of  the 
Code,  it  was  rarely  resorted  to  in  this  State  ;  though  Chancellor 
Kent,  in  one  case,3  observes,  that  he  has  not  been  able  to  dis- 
cover any  good  reason  why  this  action  at  law  had  so  totally 
fallen  into  disuse. 

The  Court  of  Chancery  had  a  concurrent  jurisdiction,  in  all 
matters  of  account,  with  the  courts  of  law  ;4  the  jurisdiction 
being  originally  assumed  on  the  ground  that  the  remedy  at  law 
was  doubtful  or  incomplete  ;.5  and  this  remedy — namely,  through 
the  medium  of  an  equity  suit — was  almost  universally  adopted 
in  all  cases  of  accounting. 

Since  the  Code,  however,  and  the  union  of  legal  and  equita- 
ble remedies  in  the  same  tribunal,  and  the  abrogation  of  all 
mere  forms  of  action,  there  seems  to  be  very  little  if  any  differ- 
ence in  form,  and  scarcely  any  in  the  mode  of  procedure,  between 
the  equity  suit  for  an  accounting,  and  the  common  law  action 
of  account ;  and  the  provisions  of  the  Revised  Statutes  relative 
to  the  latter  form  of  action,  are  now,  in  the  main,  applicable  to 
all  cases  of  accounting.  Those  provisions  are  specific  and  of 
great  practical  importance  and  are  as  follows:6 

"  When  any  action  of  account  shall  be  brought  by  one  or  more  part- 
ners against  another  partner,  or  by  any  joint  tenant  or  tenant  in  com- 
mon,   or   against   any   guardian,  bailiff,   receiver,   or   otherwise,   and 


1  Story's  Eq.  Juris.,  §  522.  2  Ibid. 

s  Duncan  v.  Lyon,  3  John.  Ch.  R.,  361. 
4  Ibid;  Post  v.  Kimberly,  9  John.,  470. 

*  Ludlow  v.  Simond,  2  Caines'  Cases,  39,  58;   Rathbone  v.  Warren,  10  John., 
587,  595. 
8  2  R.  S.,  384,  385,  §§  49-53. 
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judgment  shall  be  rendered  that  the  parties  account,  or  that  the  defen- 
dant account  to  the  plaintiff,  the  cause  shall  be  referred  to  referees  in 
the  same  manner  and  subject  to  the  same  provisions  as  herein  pre- 
scribed in  the  case  of  a  long  account. 

"  Such  referees  shall  proceed  in  the  manner  required  by  law  in 
other  cases  of  reference,  with  the  like  powers  and  subject  to  the  same 
provisions  in  all  respects.  And  they  shall  have  power  to  examine  the 
parties  on  oath  to  be  administered  by  the  referees  or  either  of  them  ; 
and  to  require  the  production  of  all  books  of  account,  papers  and  doc- 
uments in  the  custody  or  under  the  control  of  either  party. 

"The  referees  shall  notify  the  party  or  parties  required  to  account 
before  them  of  the  time  and  place  at  which  they  will  take  such  account  ; 
and  shall  take,  audit  and  settle  such  account  and  report  thereon  to  the 
court. 

"  If  any  party  shall  neglect  or  refuse  to  account  according  to  the 
judgment  of  the  court,  pursuant  to  such  notification  or  to  produce  any 
books,  papers  and  documents  required  by  the  referees,  the  referees 
shall  report  the  same  to  the  court,  who  shall  proceed  thereon  against 
such  party  for  his  disobedience  in  the  manner  prescribed  in  the  thir- 
teenth title  of  the  eighth  chapter  of  this  act  ;  and  shall  imprison  such 
party  until  he  submit  to  account  or  produce  such  books,  papers  and 
documents  ;  or,  until  he  satisfy  the  plaintiff  his  demand  with  costs. 

"  If  the  referees  report  a  balance  in  favor  of  either  party,  and  such 
report  be  confirmed,  judgment  shall  be  rendered  thereon  as  in  other 
cases  of  reference  ;  and  if  they  report  that  no  balance  is  due  to  either 
party,  judgment  shall  be  rendered  against  the  plaintiff  with  the  like 
effect  as  on  a  verdict." 

This  statute,  it  will  be  seen,  applies  to  the  common  law 
action  of  account,  not  only  between  partners,  but  in  all  other 
cases  where  such  action  would  lie  at  common  law ;  that  is,  in 
actions  for  accounting  purely,  in  cases  of  a  long  series  of  money 
transactions  founded  on,  or  growing  out  of,  relations  in  the 
nature  of  a  trust.1  Such  actions,  however,  at  common  law  were 
always  attended  with  great  difficulty,  and  the  parties  resorting 
to  them  it  was  held,  were  bound  by  the  old  rules  of  strict 
pleading,  subject  only  to  such  alterations  as  had  been  made  by 
the  statute.2  These  rules,  however,  no  longer  apply,  and  every 
action  for  an  accounting,  whether   heretofore,  it  would  have 


'  Kelly  v.  Kelly,  3  Barb.  S.  C.  R.,  419. 
'  McMurray  v.  Rawson,  3  Hill,  60. 
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been  in  form  a  common  law  or  Chancery  suit,  is  purely  an  equit- 
able action. 

The  foregoing  provisions  of  the  statute,  it  will  be  seen,  pro- 
vide that  where  "judgment  shall  be  rendered  that  the  parties 
account,"  &c,  a  reference  shall  be  ordered  to  take  the  account- 
ing. This  "judgment,"  as  will  be  hereafter  shown,  is  interlo- 
cutory merely,  and  there  is  now  no  distinction  between  it 
and  the  interlocutory  order  of  accounting  peculiar  to  an  equity- 
action  ;  and  the  subsequent  proceedings  are  the  same  in  both 
cases. 

Where  accounting  is  collateral,  and  grows  out  of  some  other 
remedy  sought  in  the  action. 

The  class  of  cases  we  have  been  considering  are  those  in 
which  the  accounting  is  the  main  thing  sought  by  the  proceed- 
ing, and  in  which  the  action  of  account  would  lie  at  common  law; 
such  as  actions  between  partners,  whether  partners  in  mercan- 
tile business,  or  in  any  other  business;1  between  a  joint  tenant 
or  tenant  in  common,  or  his  representatives,  against  his 
co-tenant  or  his  representatives,  for  receiving  more  than  his  just 
proportion  f  by  and  against  the  executors  and  administrators 
of  the  original  parties  ;3  and  against  executors  in  their  own 
wrong  ;4  and  against  "  guardian,  bailiff,  receiver,  or  otherwise  " 
pursuant  to  the  statute  above  noted.5 

But  there  is  another  class  of  cases  in  which  the  accounting 
may  be  said  to  be  collateral,  or  rather  consequential  upon  some 
other  relief  sought  and  obtained  in  the  same  action.  This  com- 
prehends a  numerous  catalogue  of  actions,  which  it  would  be 
impossible  to  specify  in  detail,  and  I  shall  in  this  place  merely 
give  a  few  examples  by  way  of  illustrating  the  nature  of  this 
jurisdiction. 

"Where  accounts  have  been  settled  between  the  parties,  and 
fraud  or  mistake  in  the  settlement  is  alleged,  an  action  may  be 
brought  to  open  the  accounts,  and  for  a  judicial  accounting 
thereon  ;  and  this,  too,  even  though  the  person  committing  the 


1  Kelly  v.  Kelly,  3  Barb.  S.  C.  R.,  419.  '  1  R.  S.,  750,  §  9. 

3  2  R.  S.,  113,  §  2.  '2E.  S.,  81,  §  60. 

6  2  R.  S.,  384,  §  49.    See  also  Bertine  v.  Bertine,  1  Edw.,  343. 
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fraud  be  dead  :l  the  action,  in  such  case,  being  brought  against 
his  personal  representatives. 

An  action  may  be  brought  for  an  injunction  to  restrain  the 
defendant  from  asserting  an  unconscionable  right,  or  commit- 
ting an  inequitable  act,  and,  on  the  plaintiff  establishing  his 
right  thereto,  for  judgment  that  an  account  be  taken  between 
the  parties ;  as,  for  example,  on  an  injunction  granted  to 
restrain  the  collection  of  a  judgment,  an  accounting  may  be 
adjudged  between  the  parties,2  So,  in  an  action  for  an  injunc- 
tion against  a  co-tenant,  fraudulently  interfering  with  or  dis- 
posing of  the  property,  and  a  sale  of  the  joint  property  being 
ordered,  the  parties  may  be  decreed  to  account.3  And,  gener- 
ally, whenever  the  court  has  acquired  cognizance  of  a  suit, 
either  for  the  purpose  of  injunction,  or  otherwise,  it  will,  in 
most  cases,  where  an  account  is  necessary,  whenever  the  court 
is  in  full  possession  of  the  merits,  and  has  sufficient  materials 
before  it,  retain  the  suit,  in  order  to  do  complete  justice  between 
the  parties  and  prevent  useless  litigation  and  expense.4 

So,  also,  an  assignee  or  trustee,  fraudulently  obtaining  title 
to  and  appropriating  to  his  own  use  the  trust  real  estate,  may, 
in  an  action  to  set  aside  the  fraudulent  conveyance,  be  com- 
pelled to  account  for  the  rents  and  profits,  &c.  And  so,  also, 
in  an  action  to  compel  a  trustee  or  his  heirs  to  reconvey  lands 
of  his  cestui  que  trust,  purchased  by  him  in  his  own  name.5 

So,  in  an  action  against  an  assignee  to  set  aside  an  assigment 
as  fraudulent,  and  to  obtain  satisfaction  of  a  judgment,  praying 
an  injunction  and  receiver,  an  accounting  may  be  demanded, 


1  Botifeur  v.  Weyman  et  al.,  1  McCord.  Ch.  R.,  156. 

2  Lipscomb  v.  Littlepage,  1  Hen.  &  Munf.,  453. 
*  Hall  v.  Fisher,  20  Barb.,  441. 

4  Armstrong  &  Barnwell  v.  Gilchrist,  2  John.  Cases,  424,  431;  Rathbone  v. 
Warren,  10  John.,  599. 

6  As  in  case  of  an  attorney  employed  to  foreclose  a  mortgage  who  purchases  the 
equity  of  redemption  in  his  own  name  instead  of  his  clients',  it  is  held,  that  he 
takes  the  legal  title  as  trustee  for  his  clients,  and  they  are  entitled,  even  as  against 
his  heirs,  to  a  reconveyance  on  paying  the  amount  paid  by  the  attorney  and  amount 
due  for  his  services,  and  the  value  of  the  improvements  made  by  the  heirs  before 
they  had  notice  of  the  trust,  of  which  improvements  an  account  will  be  ordered. 
Giddings  v-  Eastman,  5  Paige,  561. 
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and,  if  necessary,  decreed.1  And  the  like,  to  compel  an  assignee 
or  trustee  to  carry  out  the  trust,  by  a  sale  and  disposition  of 
the  personal  property,  or  otherwise.  And  so,  also,  in  an  action 
brought  to  remove  a  trustee  for  cause,  as  for  insolvency,  the 
mismanagement  of  the  trust  funds,  &c,  the  court  may,  by  inter- 
locutory decree  or  order,  remove  such  trustee  and  appoint 
another,  and  direct  an  accounting  between  such  removed  trus- 
tee and  his  successor. 

In  case  of  waste  for  cutting  timber,  the  lessor,  in  his  action 
for  an  injunction,  may  at  the  same  time  pray  for  and  obtain  an 
accounting  of  the  waste  done  f  but,  in  such  case,  no  accounting 
will  be  decreed  unless  the  plaintiff  might  sustain  an  action  on 
the  case  in  the  nature  of  waste.3 

Many  other  examples  might  be  given  in  illustration,  but  the 
foregqing  are  deemed  sufficient  to  indicate,  generally,  the 
nature  of  this  class  of  actions. 

Of  opening  an  account  stated,  on  the  ground  of  mistake,  accident, 
fraud,  4rc 
To  a  complaint  in  an  action  for  an  accounting,  the  defendant 
may  set  up,  in  his  answer,  in  bar  of  the  suit,  that  the  parties 
have  already,  in  writing,  stated  and  adjusted  the  items  of  the 
account  and  .struck  the  balance.4  This  is  a  full  bar  to  all  dis- 
covery and  relief,  unless  some  matter  be  shown,  such  as  mistake, 
or  fraud  in  the  accounting,  undue  influence,  accident,  or  the 
like,  which  calls  for  the  interposition  of  a  court  of  equity  ;  in 
which  case,  the  court  will  not  allow  the  balance  so  struck  to  be 
conclusive  upon  the  parties,  but  will,  in  case  of  gross  fraud,  or 
gross  mistake,  order  the  whole  accounting  to  be  opened  and 
taken  de  novo.  Or,  where  the  mistake,  inaccuracy  or  omission, 
is  such  as  not  to  vitiate  all  the  items  of  the  transaction,  the 
court  will  allow  the  account  to  stand,  with  liberty  to  surcharge 
or  falsify  it,  either  as  to  the  whole  account,  or  as  to  any  par- 
ticular item  or  items,  which  may  be  alleged  to  be  erroneous.5 
And  this,  in  our  courts,  is  the  usual  course.6 


1  Riggs  v.  Murray,  2  John.  Ch.  R.,  582. 

3  Story's  Eq.  Juris.,  §  518.  3  Selden  v.  Mann,  2  Leg.  Obs.,  328. 

*  Story's  Eq.  Juris.,  §  523,  and  cases  there  cited. 

*  Ibid.  "  Bruen  v.  Hone,  2  Barb.,  586. 
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The  party  desirous  of  obtaining  such  re-accounting,  may 
commence  his  action  directly  for  that  purpose,  alleging  in  his 
complaint,  as  in  other  suits  for  accounting,  the  transactions, 
and  stating  the  relations  out  of  which  the  duty  to  account  has 
arisen  ;  alleging,  also,  the  adjusting  and  stating  of  the  accounts 
between  the  parties,  and  setting  forth  specifically,  the  fraud, 
mistake  or  omission  relied  on  to  open  such  account.  The  bill 
then  prays  that  such  account  be  opened,  and  an  accounting 
de  novo  ordered. 

Or,  if  such  party,  in  his  complaint,  demands,  generally,  an 
accounting,  without  anticipating  the  defense  of  an  account 
stated  and  agreed  on,  and  the  defendant  sets  up  such  defense 
in  bar,  the  plaintiff  (according  to  the  former  equity  practice), 
if  he  desires  to  avoid  it,  by  showing  mistake,  omission,  or  fraud, 
&c,  must  amend  his  complaint  and  allege  in  it  the  specific 
errors  and  objections  to  the  account  relied  on,  otherwise,  he 
will  not  be  allowed  to  show  such  errors  or  mistakes,  or  fraud, 
and  his  complaint  will  be  dismissed.1 

If  the  plaintiff  succeed  in  showing  sufficient  to  authorize  the 
court  to  open  the  account  absolutely,  or  to  allow  him  to  sur- 
charge and  falsify  it,  either  in  whole  or  in  part,  an  interlocu- 
tory .order  will  be  made,  at  the  hearing,  to  that  effect,  and 
referring  it  to  a  referee,  as  in  ordinary  cases,  either  to  take  the 
entire  account  de  novo — or  to  surcharge  and  falsify  the  whole, 
or  any  item  thereof,  as  the  case  may  be.  If  the  latter,  the 
referee  has  power  to  examine  not  only  errors  of  fact  but  errors 
of  law.2 

A  defendant  cannot  open  an  account  unless  a  sufficient  foun- 
dation has  been  laid  in  the  answer.3  An  account  upon  a  full 
and  final  adjustment  by  the  parties  will  not  be  opened  unless 
there  be  fraud  or  error  distinctly  specified  and  proved,4  and 
strong  and  conclusive  evidence  of  error  or  mistake  must  be 
given.     In  such  case  the  whole  labor  of  proof  lies  upon  the 


1  Weed  v.  Paige,  7  Paige,  573. 

'  Story's  Eq.  Juris.,  §  524;  Roberts  v.  Kuffin,  2  Atk.,  112. 
3  Slee  v.  Bloom,  20  John.,  669. 

'  Botifeur  v.  Weyman,  1  McCord.  Ch*.  R.,  156;  Stoughton  v.  Lynch,  2  John. 
Ch.  R.,  209;  Leaycraft  v.  Dempsey,  15  Wend.,  83. 


168  ACTIONS  FOR  AN  ACCOUNTING. 

party  objecting  to  the  account ;  and  errors  which  he  does  not 
plainly  establish,  cannot  be  supposed  to  exist.1 

As  to  what  constitutes  an  account  stated,  it  is  held,  that  it 
is  not  necessary  that  it  should  be  signed  by  the  parties  in  order 
to  make  it  a  full  settlement.  It  is  enough  that  it  has  been 
examined  and  accepted  by  them,  and  this  acceptance  may  be 
implied  from  circumstances.2  And  as  a  general  rule,  where  an 
account,  showing  a  balance,  is  duly  rendered,  he  to  whom  it  is 
rendered  is  bound,  within  a  reasonable  time,  to  examine  the 
same,  and,  if  he  dispute  its  correctness,  object  thereto.  Other- 
wise he  will  be  deemed,  from  his  silence,  to  have  acquiesced, 
and  be  bound  by  it  as  an  account  stated.3  What  is  a  reasona- 
ble time  is  a  question  of  law ;  and  so,  also,  it  is  a  question  of 
law,  whether  upon  any  given  state  of  facts,  the  transaction 
constitutes  an  account  stated.4  Two  months  silence  has  been 
held  sufficient  where  it  appears  the  account  was  not  disputed.5 
But,  on  an  account  rendered,  where  nothing  was  done  directly 
or  indirectly  affirming  the  correctness  of  the  account,  the  same 
being  disputed  within  about  two  months,  it  was  held  that  it 
could  not  be  deemed  a  stated  account,6 

Where  fraud  is  proved,  it  will  be  a  sufficient  ground  to  open 
the  whole  account,  and  in  some  cases,  as  where  the  whole 
account  seems  to  be  vitiated  by  the  fraud,  an  accounting  de 
novo  ordered.7  But,  if  not  wholly  vitiated,  the  party  will  be 
permitted,  on  opening  the  account,  merely  to  surcharge  and 
falsify  it  as  to  the  particular  errors  or  parts  of  it  specified  as 
erroneous.8  Where  mere  errors  or  mistakes  in  the  account,  not 
the  result  of  fraud,  are  shown  to  exist,  it  will  not  be  opened, 
but  the  party  will  be  permitted  to  surcharge  the  account,  or 
falsify  particular  items,  leaving  the  account  in  full  force  as  a 
stated  account,  except  so  far  as  it  can  be  impugned.9 


1  Wild  v.  Jenkins,  4  Paige,  481.  2  Bruen  v.  Hone,  2  Barb.  S.  C.  R.,  586. 

*  Lockwood  v.  Thorn,  1  Kern.,  170. 

4  Ibid.  See  also  as  to  the  operation  of  accounts  and  bills  rendered,  to  limit  the 
claim  of  the  party  rendering  it  to  the  amount  stated,  Beebe  v.  Robert,  12  Wend., 
413;  Smith  c.  Tucker,  2  E.  D.  Smith,  193;  Williams  v.  Glenny,  16  N.  Y.  R.,  389. 

6  Dows  v.  Durfee,  10  Barb.,  213.  6  Porter  v.  Lobach,  2  Bosw.,  188. 

'  Story's  Eq.  Juris.,  §  523. 

8  Bruen  v.  Hone,  supra.  '  Ibid. 
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The  terms  "  surcharge "  and  "falsify"  have  a  distinct  and 
technical  meaning  in  equity.  The  former  is  appropriately 
applied  to  the  balance  of  the  whole  account,  and  supposes 
credits  to  be  omitted  which  ought  to  be  supplied.  The  latter 
applies  to  some  one  or  more  items  in  the  debits,  and  supposes 
that  such  items  are  wholly  false,  or  in  part  erroneous.1  In 
establishing  such  mistakes,  errors  or  omissions,  whether  in 
surcharging  the  account,  as  to  the  allowance  of  credits  omitted ; 
or  in  falsifying  it,  by  striking  out  or  correcting  any  erroneous 
item,  the  whole  burden  of  proof  (ae  already  observed,)  lies  upon 
the  party  who  objects  to  a  stated  account,  and  the  errors  which 
he  claims  to  exist  must  be  plainly  established  by  his  proof.2 

It  is  an  objection  to  opening  a  stated  account  that  the  defen- 
dant's books  have  been  subsequently  casually  destroyed  by  fire.3 
So  is  negligence  in  detecting  the  alleged  errors  and  bringing 
suit ;  as  where  the 'bill  was  filed  eleven  years  after  the  account 
stated,  and  seven  or  eight  after  payment.4  This,  however, 
brings  us  to  the  consideration  of  another  subject  namely  : 

Within  what  time  an  action  for  accounting  must  be  brought. 

It  is  laid  down,  as  a  general  rule  in  all  cases  of  accounting, 
that,  where  the  demand  is  strictly  of  a  legal  nature,  or  might 
be  cognizable  at  law,  courts  of  equity  govern  themselves  by 
the  same  limitations,  as  to  entertaining  such  suits,  as  are  pre- 
scribed by  the  statute  of  limitations  in  regard  to  suits  in  courts 
of  common  law  in  matters  of  account.5  If,  therefore,  the  ordi- 
nary limitation  of  such  suits  at  law  be  six  years,  courts  of  equity 
having  concurrent  jurisdiction,  will  follow  the  same  period  of 
limitation.  Where,  however,  the  demand  is  not  of  a  legal 
nature  but  is  purely  equitable,  or  where  the  bar  of  the  statute 
is  inapplicable,  courts  of  equity  have  another  rule,  founded 
sometimes  upon  the  analogies  of  law,  where  such  analogies 
exist,  and  sometimes  upon  its  own  inherent  doctrine  not  to 
entertain  stale  or  antiquated  demands,  and  not  to  encourage 
laches  or  negligence.6 

1  Story's  Eq.  Juris.,  §  525;  Pitt  v.  Cholmondely,  2  Ves.,  565;  Bruen  v.  Hone, 
2  Barb.  S.  C.  R.,  586. 

a  Chappedelaine  v.  Decheneaux,  4  Cranch,  406. 

3  Bruen  v.  Hone,  2  Barb.  S.  C.  R.,  586.  4  Ibid. 

6  Story's  Eq.  Juris.,  §  529.  °  Ibid.    See  also  §  1523. 
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As  to  what  demands  shall  be  considered  stale,  and  what  lapse 
of  time  shall  constitute  laches  or  negligence,  no  precise  rule 
can,  of  course,  be  laid  down,  but  each  case  must  in  a  great 
degree  be  governed  by  its  own  circumstances.  I  shall  presently 
refer  to  this  class  of  cases,  after  first  noticing  those  to  which 
the  statutes  of  limitations  proper,  apply. 

Actions  for  accounting  purely,  in  a  case  of  mutual  open  and 
current  accounts,  where  there  have  been  reciprocal  demands 
between  the  parties,  and  where,  heretofore,  a  court  of  equity 
would  have  had  concurrent  jurisdiction  with  a  court  of  law, 
no  doubt  must  be  brought  within  six  years  from  the  time  action 
accrued.1  But  this  (as  will  presently  be  shown)  in  no  case 
applies  to  matters  of  accounting  between  parties  where  the 
relation  of  trustee  and  cestui  que  trust  exists.  Nor  to  an 
action  by  a  creditor  of  a  partnership  against  a  surviving  part- 
ner to  compel  him  to  account  as  executor  of  a  deceased  partner 
and  pay  the  partnership  debt,  in  which  case,  it  is  held,  that  the 
limitation  of  ten  years  applies.2 

Where  the  six  years'  statute  of  limitations  applies  to  the 
case  of  mutual,  open,  and  current  accounts,  the  provision  of  the 
95th  section  of  the  Code  is  also  applicable,  namely,  that  "  the 
cause  of  action  shall  be  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side."  These 
instances,  however,  of  a  strict  action  for  an  accounting,  on  a 
pure  matter  of  "  account,"  or,  as  the  statute  expresses  it, 
"  reciprocal  demands," 3  in  which  at  common  law  there  was  a 
legal  remedy,  by  the  action  of  account,  and  to  which  the  limi- 
tation of  six  years  after  action  accrued  applies,  comprise  but 
a  small  portion  of  the  cases  in  which  equity  has  jurisdiction  to 
decree  an  accounting.  The  limitation  probably  includes  those 
cases  which  have  been  heretofore  noticed,4  as  coming  within 
the  jurisdiction  of  a  legal  action  of  account.  Also,  all  cases 
in  which  an  account,  adjusted  and  stated,  is  sought  to  be  opened, 
or  surcharged  and  falsified,  whether  on  the  ground  of  mistake 
and  error,  or  of  fraud.     Indeed,  as  to   the  latter   ground  of 


1  Borst  t>.  Carey,  15  N.  T.  K.,  505. 

"  Hickok  v.  Hickok,  13  Barb.,  632;  Story's  Eq.  Juris.,  §  1520. 

8  Code,  §  95.  *  Ante.,  page  163. 
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impeaching  an  account  stated,  it  is  covered  by  a  special  section 
of  the  statute  (Code,  sec.  91,  sub.  6),  which  provides  that  suit 
must  be  brought  within  six  years,  in  "  an  action  for  relief  on 
the  ground  of  fraud  in  cases  which  heretofore  were  solely  cog- 
nizable by  the  Court  of  Chancery,  the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery,  by 
the  aggrieved  party,  of  the  facts  constituting  the  fraud." 

It  has  been  held,  that  this  limitation  applies  to  actions  for 
relief  on  the  ground  of  fraud,  in  all  cases,  and  is  not  confined 
to  cases  where  the  jurisdiction  of  equity  is  exclusive  j1  also, 
that  in  an  action  for  relief  on  the  ground  of  fraud,  in  which 
the  complaint  shows  that  the  fraud  was  committed  more  than 
six  years  before  commencement  of  suit,  it  must  not  only  show, 
by  way  of  anticipation  of  the  defense  of  the  statute  of  limita- 
tions, that  the  fraud  was  discovered  within  six  years,  but  must 
also  show  that  it  could  not,  with  reasonable  diligence,  have 
been  discovered  sooner  ;  otherwise  it  is  bad  on  demurrer.2 

The  97th  section  of  the  Code  is  as  follows  :  "An  action  for 
relief,  not  hereinbefore  provided  for,  must  be  commenced  within 
ten  years  after  the  cause  of  action  shall  have  accrued." 

With  the  exceptions  just  noticed,  wherein  the  action  must 
be  brought  within  six  years,  this  provision  applies,  generally, 
to  all  actions  of  account,  and,  indeed,  to  all  actions  for  equi- 
table relief,  except  those  now  to  be  noticed. 

Limitation  in  cases  of  trust. 

The  general  doctrine  laid  down,  that  the  statute  of  limita- 
tions does  not  apply  to  cases  of  trust,  can  scarcely,  however, 
be  deemed  an  exception,  for  the  reason  that  the  cause  of  action 
cannot  be  said  to  "have  acerued  "  at  any  particular  time  during 
the  existence  of  the  trust,  and  the  trustee  may,  therefore,  be 
called  to  account  at  any  time.  But,  though  the  statutes  of 
limitation  proper,  have  no  application,  yet,  as  Judge  Story 
remarks,3  the  proposition  that  lapse  of  time  constitutes  no  bar 
in  cases  of  trust,  must  be  received  with  its  appropriate  quali- 


1  Mayne  v.  Griswold,  3  Sand.  Sup.  C.  R.,  463,  under  a  similar  section  of  the 
Revised  Statutes,  2  R.  S.,  301,  §  51. 
'  Ibid.  *  Story's  Eq.  Juris.,  §  1520. 
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fications.  "As  long  as  the  relation  of  trustee  and  cestui  que 
trust  is  acknowledged  to  exist  between  the  parties,"  he  says, 
"  and  the  trust  is  continued,  lapse  of  time  can  constitute  no 
bar  to  an  account,  or  other  proper  relief  for  the  cestui  que  trust. 
But  where  this  relation  is  no  longer  admitted  to  exist,  or  time 
and  long  acquiescence  have  obscured  the  nature  and  character 
of  the  trust,  or  the  acts  of  the  parties,  or  other  circumstances 
give  rise  to  presumptions  unfavorable  tp  its  continuance ;  in  all 
such  cases,  a  court  of  equity  will  refuse  relief,  upon  the  ground 
of  lapse  of  time  and  its  inability  to  do  complete  justice.  The 
doctrine  will  apply  even  to  cases  of  express  trust,  and,  a  for- 
tiori, it  will  apply  with  increased  strength  to  cases  of  implied 
or  constructive  trusts." 

This  principle  has  been  often  applied  in  the  courts  of  this 
State.  In  Ellison  v.  Moffat,1  a  bill  for  an  account  of  transac- 
tions, more  than  twenty-six  years  old,  was  dismissed  on  the 
ground  of  the  staleness  of  the  demand.  In  Ray  v.  Bogart,2  a 
bill  between  the  representatives  of  deceased  partners,  was  dis- 
missed for  a  like  cause.  In  Rayner  v.  Pearsall,3  a  bill  filed  for 
an  account  against  an  administrator,  after  he  had  fully  admin- 
istered, the  transactions  having  become  obscure  and  entangled 
by  time,  the  court  declined  jurisdiction  and  dismissed  the  bill. 
The  same  principle  was  applied  in  Mooers  v.  White,4  where  an 
agent,  sixteen  years  after  the  death  of  his  principal,  and  thirty 
years  after  the  termination  of  his  agency,  filed  a  bill  for  settle- 
ment. So,  in  Kingsland  v.  Roberts,5  where  a  bill  for  accounting 
was  filed  more  than  twenty  years  after  the  subject  of  it  occurred, 
without  any  intermediate  recognition  of  the  complainant's 
claim.  So,  also,  in  Bruen  v.  Hone,6  in  the  case  of  an  account 
stated,  it  was  held  that  the  account  would  not  be  opened  where 
the  plaintiff  had  been  guilty  of  negligence  in  detecting  the 
errors  alleged ;  as,  where  the  bill  was  filed  eleven  years  after 
the  account  stated  was  rendered,  and  seven  after  it  was  paid. 
In  such  case,  however,  it  seems,  the  statutory  provisions  would 


'  1  John.  Ch.  R.,  46.  2  2  John.  Ch.  R  ,  432 

3  3  John.  Ch.  R.,  578.    See  also  Philips  v.  Prevost,  4  John.  Ch.  R.,  205. 

4  6  John.  Ch.  R.,  360.  6  2  Paige,  193. 
6  2  Barb.  S.  C.  R.,  586. 
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apply  ;  that  is,  where  the  account  is  sought  to  be  opened  on  the 
ground  of  fraud,  the  action  must  be  commenced  within  six 
years  after  the  discovery  of  the  fraud  ;  and,  in  other  cases, 
within  ten  years  of  the  time  when  the  action  accrued — that  is, 
the  time  of  settlement. 

Parties  to  an  action  of  accounting. 

The  subject  of  parties  has  been  fully  considered  in  the  first 
volume  of  this  work  to  which  the  reader  is  referred.1  I  shall 
merely  glance,  in  this  place,  at  a  few  of  the  general  rules  rela- 
tive to  parties  in  an  action  of  accounting. 

A  trustee  of  an  express  trust  is  authorized  by  the  Code  (sec. 
113,)  to  sue  alone,  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted.  And  the  same  section 
provides  that  a  trustee  of  an  express  trust  "  shall  be  construed 
to  include  a  person  with  whom,  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another."  This  enables  a  mere  nominal 
trustee  to  bring  a  suit  for  an  accounting  without  joining  his 
cestui  que  trust.  Where  the  action,  however,  is  brought  by  the 
trustees  for  a  settlement,  and  an  account  of  the  trust  funds,  the 
cestui  que  trust  will  of  course  be  a  party  defendant. 

Where  the  action  is  against  the  trustee  to  compel  him  to 
carry  the  trust  into  execution,  all  the  cestuis  que  trust  are 
necessary  parties  plaintiff.  So  in  a  suit  by  legatees  against 
executors,  praying  for  an  account  of  the  personal  estate  of  the 
testator,  and  to  have  the  real  estate  sold,  and  the  proceeds 
applied  in  payment  of  the  debts  and  legacies,  the  parties  must 
all  be  brought  before  the  court.2  So  in  the  case  of  creditors, 
seeking  an  account  of  the  estate  of  their  deceased  debtor ;  or  the 
common  case  of  creditors  under  an  assignment  seeking  an  account 
of  the  trust  funds  at  the  hands  of  an  assignee,  or  his  personal 
representatives,  all  the  creditors  must  be  made  parties  plaintiff, 
or,  if  some  of  them  have  conflicting  interests,  defendants. 

They  need  not,  however,  be  all  plaintiffs  on  the  record. 
Section  119  of  the  Code,  in  conformity  with  the  old  Chancery 
practice,  provides  that  "  When  the  question  is  one  of  a  common 
or  general  interest  of  many  persons,  or  when  the  parties  are 


1  Vol.  I.  pp.  70  et  sea.  *  McKenzie  v.  L'Amoureaux,  11  Barb.,  516. 
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very  numerous,  and  it  may  be  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit 
of  the  whole."  And  this  has  been  held  the  proper  practice  in 
a  case  where  there  were  only  three  persons  whose  interests 
were  identical  with  the  plaintiff's.1  The  action  in  such  case  is 
brought  by  one  of  the  creditors,  or  legatees,  or  cestuis  que  trust, 
as  the  case  may  be,  "  in  behalf  of  himself  and  all  other  creditors 
(or  legatees  &c,  as  the  case  may  be,)  similarly  situated."2 

As  to  the  effect  of  an  action  brought  in  this  form,  it  has  been 
held,  that  where  a  bill  has  been  filed  for  an  account  against 
administrators,  executors,  devisees,  or  heirs,  by  one  creditor, 
in  behalf  of  himself  and  all  others  who  may  elect  to  come  in, 
and  a  general  decree  for  an  accounting  and  payment  of  debts 
and  legacies  has  been  made,  a  separate  creditor  or  legatee, 
cannot  maintain  a  new  suit  for  an  account,  unless  upon  showing 
that  he  could  not  come  in  under  the  decree,  or  that  he  is  entitled 
to  more  extensive  relief  than  he  could  have  there.3  And,  even 
before  decree,  the  pendency  of  such  an  action  by  one  creditor 
in  behalf  of  himself  and  all  others,  may  be  set  up  by  the  execu- 
tor, trustee  &c,  in  defense  of  another  action  of  a  similar  char- 
acter brought  by  another  legatee,  creditor,  &c. 

In  such  cases,  any  creditor,  standing  in  a  similar  situation 
with  the  plaintiff  on  the  record,  may  petition  to  be  made  a  party 
to  the  suit.  The  court,  on  service  of  a  copy  of  such  petition 
and  due  notice  to  the  other  parties,  will,  by  order,  allow  him 
to  become  such  party  on  his  contributing  his  ratable  propor- 
tion to  the  expenses  of  the  suit. 

Such  creditor,  legatee  &c,  may  come  in  at  any  time,  after 
decree  made,  and  while  the  fund  or  any  part  of  it  remains  under 
the  control  of  the  court.  The  proceeding  in  all  such  cases  is 
by  petition  at  the  foot  of  the  decree  or  judgment ;  and  such 
judgment  should  and  usually  does  contain  a  clause  allowing 
such  creditors,  legatees  &c,  so  to  proceed.4 

1  McKenzie  v.  L'Amoureaux,  11  Barb.,  516. 

2  See  precedents  of  complaints  in  such  cases,  Van  Sant.  Prec.  of  PL,  pp.  175, 
335;  also  a  form  of  complaint  in  case  of  limited  partnership,  Appendix,  No.  163. 

3  Brooks  v-  Gibbons,  4  Paige,  374. 

4  See  forms  of  Petition  and  Order  in  similar  cases  in  creditors'  suits,  Appendix, 
Nos.  151,  152. 
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SECTION  II. 

ACCOUNTING  BETWEEN  PARTNERS  ON  DISSOLUTION  OF  PARTNERSHIP. 

One  of  the  most  common  uses  of  the  action  for  an  accounting, 
is  in  winding  up  the  affairs  of  a  partnership,  and  in  settling  the 
rights  of  partners  as  between  themselves,  or  their  creditors  and 
personal  representatives.  I  have,  therefore,  selected  this  class 
of  cases  for  the  purpose  of  sketching  the  proceedings  in  an 
action  for  an  accounting,  which,  with  some  slight  variations, 
are  equally  applicable  to  all  actions  of  a  similar  nature. 

In  general,  and  when  action  may  be  brought. 

Courts  of  equity  have  exclusive  jurisdiction  to  decree  a  dis- 
solution of  a  co-partnership,  and  direct  an  accounting  thereon. 
And  this  may  be  done  for  cause,  before  the  expiration  of  the 
partnership,  although,  by  the  original  agreement,  it  was  formed 
for  a  stipulated  period,  and,  on  that  account,  may  not  be  dis- 
soluble at  the  mere  will  of  either  of  the  paf  tners  without  the 
concurrence  of  the  others.1 

The  same  is  true  of  a  special  or  limited  partnership,  formed 
under  the  provisions  of  our  Revised  Statutes.3  No  such  limited 
partnership  is  dissoluble  by  the  acts  of  the  parties,  until  the 
period  fixed  for  its  termination,  unless  on  notice  filed  and  pub- 
lished as  required  by  statute.3  Nor,  like  an  ordinary  partner- 
ship, can  it  be  dissolved  before  such  period,  at  the  will  of  one 
partner  without  the  consent  of  the  others.  But,  it  may  be 
dissolved,  by  the  decree  of  a  court,  for  cause  shown,  and  an 
accounting  ordered  between  the  partners.  The  Revised  Statutes 
enact,  that  "  the  general  partners  shall  be  liable  to  account  to 
each  other,  and  to  the  special  partners,  for  their  management 
of  the  concern,  both  in  law  and  equity,  as  other  partners  now 
are  by  law."  4 

An  accounting  between  partners  is  usually  consequent  upon 
the  actual  dissolution  of  the  partnership,  either  by  consent,  or 
by  operation  of  law,  as,  by  the  death  or  bankruptcy  of  one  of 


1  Story  on  Part.,  §  282.  '  2  R.  S.,  Part  II.,  chap.  4,  title  1. 

8 1  R.  S.,  767,  §  24.  *  1  R.  S.,  766,  §  18. 
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the  partners ;  or,  on  a  dissolution  decreed  by  the  court,  for 
cause  shown.  It  has  been  thought,  that  one  partner  might  file 
a  bill  against  his  co-partner  for  an  account,  without  praying  a 
dissolution  of  the  partnership.1  But  this  (if  it  may  be  done 
at  all)  is  a  very  unusual  proceeding,  as  the  same  causes  which 
would  compel  a  partner  to  come  into  a  court  of  equity  and 
demand  an  accounting,  would,  no  doubt,  be  sufficient  to  induce 
him,  at  the  same  time,  to  ask  a  dissolution.  No  doubt,  especi- 
ally in  case  of  limited  partnerships,  the  court  might  refuse  to 
decree  a  dissolution,  but  retain  the  suit  for  the  purposes  of  an 
accounting. 

Action  in  case  of  existing  partnership. 

A  court  of  equity  will  entertain  a  suit  for  a  dissolution  of  an 
existing  partnership,  and  for  an  accounting,  even  before  the 
time  fixed  for  its  termination,  for  causes  shown,  sufficient  to 
justify  such  dissolution.  These  causes  are  of  two  descriptions  : 
1st.  Those  arising  subsequently  to  the  formation  of  the  con- 
tract, founded  upon  the  alleged  misconduct,  or  fraud,  or  violation 
of  duty,  of  one  partner.  2d.  Those,  arising  also  subsequently 
to  the  formation  of  the  contract,  where  no  blame,  laches,  or 
impropriety  of  conduct  necessarily  attaches  to  any  of  the 
partners.2 

The  first  of  these  classes  comprises  cases  of  gross  want  of 
good  faith  or  diligence,  appropriating  or  diverting  the  partner- 
ship funds,  habitual  intoxication,  gross  extravagance  or  negli- 
gence, rash  and  reckless  speculation,  or  other  departures  from 
duty,  which  must  be  productive  of  serious  and  permanent  injury 
to  the  partnership.  It  is  said,  however,  as  a  general  rule,  that 
a  strong  and  clear  case  of  positive  or  meditated  abuse  must  be 
made  out ;  otherwise,  the  court  will  go  no  farther  than  to  act 
upon  the  faulty  party  by  way  of  injunction.3  But,  in  this  State, 
it  has  been  held,  in  Chancery,  that  but  little  more  cause  than 
the  mere  will  of  the  plaintiff  will  be  required  to  be  shown ;  and 
that  the  decree  ought  to  be  granted  when  all  confidence,  and 
all  combination  of  effort  is  at  an  end.4 


1  Harrison  v.  Armitage,  4  Mad.  Ch.  E.,  143;  Collyer  on  Part.,  163. 
s  Story  on  Part.,  §  286.  a  Ibid. 

4  Bishop  v.  Breekles,  Hoff.,  534. 
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The  second  of  these  classes,  that  is,  where  no  blame  or  laches 
necessarily  attaches  to  either  of  the  partners,  includes  cases 
where  there  is  shown  to  be  an  impracticability  in  carrying  on 
the  undertaking  for  which  the  partnership  was  formed.1  This 
may  take  place  either  from  the  inability  of  one,  or  all,  of  the 
partners,  to  carry  into  effect  the  terms  of  the  original  contract ; 
or,  from  the  undertaking  itself  being  in  its  character  visionary, 
or  its  operations  absolutely  impracticable.2 

This  division  also  embraces  cases  of  inability,  or  incapacity 
of  one  partner  to  perform  his  obligations  and  duties,  and  to 
contribute  his  .capital,  or  his  skill  and  labor,  in  promoting  and 
accomplishing  the  objects  of  the  partnership.  As  where,  after 
the  partnership  is  commenced,  the  partner  who  is  to  furnish 
the  capital,  should,  by  misfortune,  become  wholly  unable  to 
furnish  it ;  or,  where  the  other  partner,  who  is  to  furnish  the 
skill  and  labor,  should  be  permanently  incapacitated  by  dis- 
ease, or  otherwise,  from  performing  the  required  duties,  such 
circumstances  present  proper  eases  for  the  interposition  of 
the  court  to  decree  a  dissolution  of  the  partnership,  and  an 
accounting.3 

The  division  also  embraces  cases  of  change  in  the  state  or 
condition  of  one  of  the  partners,  inconsistent  with  the  general 
objects  of  the  partnership,  as,  for  example,  the  long  absence  of 
one  partner,  in  the  public  service ;  or,  his  protracted  absence 
abroad,  for  mere  personal  or  private  objects;  or,  his  change  of 
domicil  to  another  State  or  country ;  or,  his  voluntary  engage- 
ment in  some  other  business  or  pursuit,  incompatible  with  his 
-partnership  duties.4 

In  cases  arising  under  all  the  foregoing  general  heads  an 
action  may  be  brought  during  the  existence  of  the  partnership, 
for  the  purpose  of  declaring  a  dissolution  of  the  partnership, 
and  of  obtaining  an  accounting  as  between  the  partners,  the 
proceedings  in  which  will  be  pointed  out  in  the  next  section. 


1  Story  on  Part.,  §  290;  Gow  on  Part.,  pp.  226, 227  (3d  ed.);  Collyer  on  Part., 
pp.  199,  200  (2d  ed). 

2  Ibid. 

s  Story  on  Part.,  §  292;  3  Kent's  Com.  (4th  ed.),  62,  and  cases  there  cited. 
4  Story  on  Part.,  §  298,  and  cases  cited  in  note. 

v.  s.  12 
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Action  for  accounting  in  case  of  partnership  dissolved  by  consent 
or  by  operation  of  law. 

A  partnership  may  be  dissolved  at  any  time  by  the  consent 
of  the  parties,  even  before  the  time  of  its  limitation  has  expired, 
except  in  the  case  of  our  statutory  special  or  limited  partner- 
ship, in  which,  as  before  observed,  the  partnership  cannot  be 
dissolved  by  the  acts  of  the  parties,  before  the  period  fixed  for 
its  termination,  without  notice  filed  and  published  as  required 
by  statute.1  Unless  restrained  by  the  compact  between  them, 
fixing  a  definite  period,  either  party  to  a  general  partnership, 
may  dissolve  it  at  any  time  at  his  pleasure,2  and  file  a  bill  ,at 
any  time  to  dissolve.3 

The  partnership  may  be  dissolved  not  only  by  the  voluntary 
stipulation  of  the  partners,  but  by  their  acts ;  as  by  the  retire- 
ment of  one  partner  from  the  partnership,  or  the  admission  of 
a  new  partner  into  the  partnership  ;  or  by  the  voluntary  sep- 
aration of  all  the  partners,  and  their  final  relinquishment  of 
the  whole  business,  or  by  the  mere  efflux  of  time.4  And  in  case 
of  limited  or  special  partnerships,  it  is  provided  by  statute, 
that,  "every  alteration  which  shall  be  made  in  the  names  of 
the  partners,  in  the  nature  of  the  business,  or  in  the  capital  or 
shares  thereof,  or  in  any  other  matter  specified  in  the  original 
certificate,  shall  be  deemed  a  dissolution  of  the  partnership  ;"5 
and  if  business  shall  be  thereafter  carried  on  by  the  partner- 
ship, it  shall  be  deemed  a  general  partnership,  unless  renewed 
as  a  special  partnership.6 

A  partnership  may  also  be  dissolved  by  mere  operation  of 
law.  Such  cases  of  dissolution  are  divided  by  Judge  Story 
into  five  heads  as  follows  : 

1.  Ji  dissolution  by  the  change  of  status  or  condition  of  one  or 
more  of  the  parties,  as  by  reason  of  outlawry,  conviction  for 
felony  or  treason,  or  insanity  ;7  also  when  a  party  is  put  under 
actual  tutelage  or  guardianship,  and  has  incapacitated  himself 


1 1  R.  S.,  767,  §  24. 

2  Griswold  v.  Waddington,  16  John.,  438;  S.  C,  15  Id.,  57. 

3  Henn  v.  Walsh,  2  Edw.,  129.  "  Story  on  Part.,  §  321. 
6  1  R.  S.,  765,  §  12.  e  Ibid. 

'  Griswold  v.  Waddington,  15  John.,  57;  16  Id.,  438. 
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from  acting  sui  juris ;  as  at  common  law  in  the  case  of  the 
marriage  of  a  female  partner,  which  works  the  dissolution  of 
a  partnership.  This  consequence  of  marriage,  however,  is  no 
longer  so  under  our  statute  which  authorizes  a  married  woman 
to  carry  on  any  trade  or  business  in  her  own  name.1 

2.  A  dissolution  by  the  transfer  of  the  property  of  one  or  more 
of  the  partners,  by  their  own  act,  or  by  the  act  of  law,  as  in  case 
of  a  voluntary  assignment  by  one  partner  of  his  right  and 
interest  in  the  co-partnership  property.2  This,  ipso  facto,  works 
a  dissolution,  since  the  purchaser  is  not  compellable  to  become 
a  partner,  nor  are  the  other  partners  compellable  to  admit  him 
as  such.  So,  also,  in  case  of  an  involuntary  assignment  under 
judicial  proceedings  ;  and  also  in  case  of  a  levy  and  sale  of  one 
partner's  interest  under  execution  at  the  suit  of  a  creditor.3 

3.  JL  dissolution  by  the  bankruptcy  and  insolvency  of  one  or 
more  of  the  partners.  This  also  works  a  dissolution,  ipso  facto, 
and,  as  in  case  of  a  voluntary  assignment,  the  assignees  of  the 
brankrupt  are  not  compellable  to  become  partners,  nor  are  the 
other  partners  compellable  to  admit  them  into  the  partnership.4 

4.  A  dissolution  by  public  war  between  the  countries  of  which 
the  partners  are  respectively  subjects.  This  mutual  supervening 
incapacity  of  the  partners  to  attend  to  the  business  of  the  firm, 
amounts  to  a  positive  dissolution  of  the  partnership.5 

5.  A  dissolution  by  the  death  of  one  of  the  partners.  The 
death  of  one  partner  also  works  a  dissolution,  no  matter  how 
numerous  the  parties  to  the  partnership  may  be,6  that  is,  unless 
by  the  articles  of  co-partnership  or  agreement  between  the 
partners  it  is  otherwise  stipulated  by  the  parties,  or,  where 
the  deceased  partner,  has  directed  by  will  or  otherwise  the 
partnership  to  be  continued,  after  his  death,  if  assented  to  by 


1  Laws  of  1860,  157,  §  2,  as  amended  Laws  of  1862,  chap.  172. 
*  Marquand  v.  N.  Y.  Manufacturing  Co.,  17  John.,  525. 

3  Story  on  Part.,  §§  302,  308.  As  to  the  legal  effect  of  such  levy  and  sale,  and 
the  right  which  the  purchaser  takes  in  the  partnership  property,  and  his  relations 
to  the  other  partners,  see  Story  on  Part.,  §§  311,  312. 

4  Story  on  Part.,  §313;  Hubbard  v.  Guild,  1  Duer,  662. 

6  Jbid,  §§  315,  316;  Seaman  v.  Waddington,  16  John.,  510. 

6  Griswold  v.  Waddington,  16  John.,  438;  Savage  v.  Putnam,  32  Barb.,  420. 
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the  surviving  party.1  And  the  death  of  a  partner  works  a  dis- 
solution even  in  case  of  a  special  or  limited  partnership  under 
our  statute.2 

Effects  of  dissolution,  and  when  action  for  accounting  will  lie. 

The  dissolution  of  a  co-partnership  is  followed  by  certain 
consequences  growing  out  of  the  partnership  relation  (among 
which  is  the  right  of  any  of  the  partners,  general  or  special  to 
an  accounting,)3  some  of  which  will  now  be  briefly  enumerated. 

The  dissolution  of  a  partnership  puts  an  end  to  the  joint 
powers  and  authorities  of  all  the  partners  to  employ  any  further 
the  property,  funds,  or  credit  of  the  partnership,  or  make  any 
disposition  of  the  partnership  property  or  funds,  in  any  manner 
inconsistent  with  the  primary  duty,  incumbent  upon  all  of  them 
of  winding  up  the  whole  concerns  of  the  partnership.4  It  is 
unnecessary  here  to  consider  the  various  questions  arising  out 
of  the  relations  of  partners,  as  to  the  power  of  one  partner  after 
dissolution  of  the  partnership,  to  bind  the  firm  by  acknowledg- 
ment of  a  debt ;  to  create  a  new  obligation  against  the  firm ; 
to  buy  sell  or  pledge  goods  on  account  of  the  firm ;  to  apply 
partnership  funds  to  the  discharge  of  their  own  debts,  &c,  &c, 
&c.  These  and  kindred  questions  belong  to  the  general  law  of 
partnerships,  and  will  be  found  discussed  at  length  in  the 
elementary  treatises  on  this  subjeet.  Without  entering  upon 
any  discussion  of  these  topics,  it  will  be  sufficient  for  my  present 
purpose  merely  to  remark  briefly  upon  the  consequences  of  a 
dissolution,  either  voluntary,  or  by  operation  of  law,  so  far 
only  as  they  confer  a  right  of  action  to  either  partner,  for  an 
accounting,  and  the  winding  up  of  the  affairs  of  the  partnership. 

In  the  first  place  a  dissolution  of  the  partnership  by  the  vol- 
untary stipulation  or  acts  of  the  parties,  must  of  itself  involve 
the  necessary  consequence  of  an  accounting  unless  the  parties 
themselves  can  agree  upon  a  settlement. 

It  is  a  general  rule  that  each  partner,  upon  the  dissolution 
of  the  partnership,  has  a  perfect  right,  in  the  first  place,  to 
require  that  the  partnership  funds  shall  be  directly  and  regu- 

1  Story  on  Part.,  317-319.  s  Jaoquin  v.  Buisson,  11  How.,  386. 

3 1  R.  S.,  765,  §  18. 

4  National  Bank  v.  Norton,  1  Hill,  572;  3  Kent's  Com.  (4th  ed.),  pp.  63,  64. 
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larly  applied  to  the  discharge  of  the  partnership  debts  and 
liabilities ;  and,  after  the  debts  are  discharged,  to  have  his 
share  of  the  residue  of  the  partnership  funds.1  This  right  is 
in  the  nature  of  a  lien  on  the  partnership  funds  which  a  court 
of  equity  will  always  enforce.  And  the  creditors  of  the  part- 
nership have  a  right  to  enforce  this  equity  between  the  partners, 
by  enforcing  a  priority  of  payment  of  their  debts,  out  of  the 
partnership  property,  in  opposition  and  preference  to  the  sep- 
arate creditors  of  each  partner.2  But  the  right  is  derived 
solely  through  the  partners  ;  and,  if  the  partners  themselves 
have  no  such  right,  then  creditors  have  none.3  Such  is  the  case, 
it  is  said,  where  one  partner  has  sold  his  partnership  interest 
to  his  co-partner ;  the  latter  will  hold  the  property  free  from 
any  lien  in  favor  of  creditors.4 

It  is  also  held  that  partnership  creditors  cannot  be  paid  out 
of  the  separate  estate  of  a  deceased  partner,  until  after  all  his 
separate  debts  are  paid.  If  there  be  any  residue,  it  is  then  to 
be  applied  in  payment  of  the  partnership  debts.5 

In  case  of  the  voluntary  dissolution  of  a  partnership,  the  retir- 
ing partner,  or  a  judgment  creditor  of  the  firm,  has  a  right  to 
call  the  other  co-partner,  or  co-partners  to  an  account,  and  to 
demand  an  adjustment  and  settlement  of  the  partnership  trans- 
actions, by  an  application  of  the  partnership  property  and 
funds  to  the  payment  of  the  partnership  debts.  If  the  partner 
in  possession  of  the  property  makes  use  of  it  in  any  way  incon- 
sistent with  the  winding  up  of  its  affairs,  it  is  a  fraud  on  the 
co-partners,  and  also  on  the  creditors  of  the  co-partnership,  and 
in  an  action  for  an  accounting  by  either,  the  court  will  take 
the  property  out  of  the  hands  of  such  partner  by  the  appoint- 
ment of  a  receiver.6 

In  case  of  a  dissolution  of  the  co-partnership  by  assignment,  or 
sale  of  the  interest  of  one  of  the  co-partners  to  a  third  person,  the 
latter  becomes  entitled  to  receive  the  share  of  the  surplus  which, 

1  Gow  on  Part.  (3d  ed.),  pp.  235,  236;  Story  on  Part.,  §  326,  and  cases  there 
cited. 

3  Ibid.    See  Complaint,  in  such  case,  Appendix,  No.  162. 

■  Smith  v.  Howard,  20  How.,  121.  4  Sage  v.  Chollar,  21  Barb.,  596. 

6  Stewart's  Case,  4  Abbott,  408. 

*  Garden  v.  Trustees  of  Canajoharie,  2  Barb.  S.  C.  R.,  625. 
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after  extinguishing  all  debts,  and  adjusting  the  equities  between 
the  partners  themselves,  would  have  belonged  to  the  assignor.1 
In  such  case  the  assignee  has  the  right  to  bring  an  action  for 
an  accounting,  and  for  winding  up  the  affairs  of  the  partnership  ; 
and,  if  the  party  in  possession  is  mating  an  improper  use  of, 
or  diverting,  the  partnership  property,  may  have  an  injunction 
and  receiver.  A  void  assignment  of  partnership  property,  it 
is  said,  will  not  work  a  dissolution.2  In  such  case,  the  com- 
plaint should  demand  a  dissolutiou  of  the  co-partnership  as  well 
as  an  accounting. 

A  sale  of  partnership  property,  under  a  separate  execution 
against  one  partner,  works  a  dissolution  of  the  partnership.3 
In  such  case  the  purchaser  may  have  his  action  against  the 
other  party  for  an  accounting,  he  taking  the  interest  of  the 
partner  sued,  subject  to  the  partnership  debts,  and  equities.4 

In  case  of  dissolution  by  insolvency  or  bankruptcy,  it  is  to  be 
remarked,  that  simple  insolvency,  without  stoppage  of  payment, 
or  assignment,  or  judicial  process,  does  not,  of  itself,  work  a 
dissolution  of  the  partnership,  or  divest  the  partners  of  their 
dominion  over  the  partnership  property.5  In  such  case,  in  an 
action  for  an  accounting,  the  complaint  should,  also,  demand  a 
judgment  for  the  dissolution  of  the  co-partnership.  But  where 
the  insolvent's  interest  has  passed  into  the  hands  of  trustees, 
or  assignees,  as  above  remarked,  the  co-partnership  is  ipso  facto 
■dissolved ;  and  such  representative  of  the  insolvent  partner 
may  have  his  action  for  an  accounting. 

The  solvent  partner,  in  these  cases,  is  not  entitled,  by  law, 
to  the  sole  administration  of  the  assets  of  the  partnership,  as 
he  would  be  in  case  of  the  death  of  a  partner.6  The  insolvent 
partner  is  not  divested  of  his  legal  right  as  joint  owner  of  the 
partnership  property,  and  deprived  of  all  agency  or  voice  in 
closing  the  business  of  the  firm  ;  but  he  has  the  right  to  demand 


1  Van  Rensselaer  v.  Emery,  9  How.,  134. 
*  Simmons  v.  Curtis,  43  Maine,  373. 

3  Reuton  v.  Chaplain,  1  Stock.  (N.  J.),  62. 

4  Moody  v.  Payne,  2  John.  Ch.  R.,  348 
6  Seigel  v.  Chidsey,  28  Penn.  R.,  279. 

«  Huhhard  v.  Guild,  1  Duer,  662. 
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the  appointment  of  a  receiver,  exactly  the  same  as  he  would 
have  if  the  partnership  had  been  dissolved  in  his  life  time  for 
some  cause  other  than  his  insolvency.1  But,  however,  the  sol- 
vent partner,  if  there  be  no  legal  objection,  may  be  appointed 
receiver,  on  giving  the  requisite  security.2 

The  insolvency  of  a  limited  or  statutory  partnership  also  works 
its  dissolution ;  and  partnership  property  is  a  trust  fund,  which 
it  is  the  duty  of  the  partners  to  place  in  the  hands  of  a  trustee 
for  the  benefit  of  all  the  creditors,  without  preference.3  Or,  a 
creditor  at  large  may  have  his  suit  for  himself,  and  all  others 
similarly  situated,  for  an  accounting,  and  for  the  appointment 
of  a  receiver  to  take  charge  of  the  assets,  which  must  be  dis- 
tributed among  the  creditors  pro  rata,  it  not  being  in  the  power 
of  any  creditors  to  obtain,  by  any  act  or  omission  on  the  part 
of  the  partners,  a  priority  over  other  creditors.4 

The  death  of  a  partner,  as  has  been  remarked,  also  works  a 
dissolution  of  the  partnership ;  and  this,  too,  although  the 
partnership  be  for  a  fixed  term  yet  unexpired,  unless  there  be 
an  express  stipulation  to  the  contrary.5  The  rule,  in  such  cases, 
however,  is  somewhat  different  from  that  which  governs  in  cases 
of  dissolution  by  voluntary  consent,  bankruptcy,  assignment, 
&c.  For,  although  as  to  future  dealings,  the  partnership  is 
terminated  by  the  death  of  one  partner,  yet,  for  some  purposes, 
it  may  be  said  to  subsist,  and  the  rights,  duties,  powers  and 
authorities  of  the  survivors  remain,  so  far  as  is  necessary  to 
enable  them  to  wind  up  and  settle  the  affairs  of  the  partner- 
ship ;6  the  ordinary  rule  being,  that  upon  the  dissolution  of  a 
partnership  by  the  death  of  a  partner,  the  survivors  have  the 
right  to  close  up  the  affairs  of  the  firm  ;7  but,  without  remune- 
ration, or  commissions,  unless  otherwise  provided  in  the  articles 
of  agreement.8  The  personal  representatives  of  the  deceased 
partner,  therefore,  are  not  entitled,  as  in  case  of  dissolution  by 


1  Hubbard  v.  Guild,  1  Duer,  662.  s  Ibid. 

3  Jackson  v.  Sheldon,  9  Abbott,  127. 

'•  Jbid.    See  form  of  Complaint,  Appendix,  No.  163. 

6  Scholefleld  v.  Eichelberger,  7  Peters,  586;  Gratz  v.  Bayard,  11  Serg.  &  R.,  41. 

*  Evans  v.  Evans,  9  Paige,  178;  Story  on  Part.,  §  344.  *  Jbid. 

6  Ames  v.  Downing,  1  Brad.  Sur.  R.,  321;  Doughty  v.  Van  Nostrand,  Hoff.,  68. 
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insolvency,  &C.,1  to  demand  an  accounting  and  receiver,  but 
they  must  wait  a  reasonable  time  to  enable  the  survivors  to 
wind  up  and  settle  the  partnership  concerns,  to  pay  the  part- 
nership debts  and  obligations,  and  to  distribute  the  surplus 
among  those  who  are  entitled  to  it.  This,  it  is  the  duty  of  the 
survivor  to  do  with  all  practicable  diligence ;  and,  in  case  of 
any  improper  delay,  or  danger  of  loss,  or  neglect  of  duty,  a 
court  of  equity  will  enforce  such  duty,  and  compel  a  full  account 
and  settlement  of  the  whole  concern.2 

If,  however,  there  be  any  fault  on  the  part  of  the  survivor, 
or  danger  of  abuse,  or  positive  misapplication  of  the  funds  or 
property  by  him,  the  representatives  of  the  deceased  party  may 
at  once  apply  to  the  court  to  restrain  him  and  appoint  a 
receiver,  and  account  for  and  wind  up  the  partnership  affairs.3 
They  have  a  right  to  insist  on  the  application  of  the  joint  pro- 
perty, in  the  hands  of  the  survivors,  to  the  payment  of  the 
joint  debts,  and  a  division  of  the  surplus.  And,  in  such  action, 
they  are  entitled  to  an  interlocutory  decree  or  order,  directing 
a  sale  of  the  co-partnership  property,  and  its  conversion  into 
money,  for  the  attainment  of  that  object.4 

It  is  the  duty  of  the  surviving  partners  to  cease  altogether 
from  carrying  on  the  trade  or  business  as  to  any  new  contracts, 
liabilities  or  transactions.  If  they  act  otherwise,  and  continue 
the  trade  or  business,  it  is  at  their  own  risk,  and  they  will  be 
liable,  at  the  option  of  the  representatives  of  the  deceased 
partner,  to  account  for  the  profits  made  thereby,  or  to  be 
charged  with  interest  upon  the  deceased  partner's  share  of  the 
surplus,  besides  bearing  all  the  losses.5 

It  may  be  further  remarked,  that  the  surviving  partners  have 
each,  against  the  others,  on  the  dissolution  of  a  partnership,  a 
right  to  a  final  adjustment  and  settlement  of  the  partnership 
accounts,  and  a  distribution  of  the  surplus.     In  an  action  for 


1  Hubbard  v.  Guild,  1  Duer,  662. 

*  Evans  v.  Evans,  9  Paige,  178;  Story  on  Part.,  §  347.     See  Complaint,  in  such 
case,  Appendix,  No.  160. 

'  Gow  on  Part.  (3d  ed.),  230-235;  Story  on  Part.,  §  344,  and  cases  cited. 

*  Ibid;  Evans  t>.  Evans,  9  Paige,  178;  ex  parte  Ruffin,  6  Vesey,  126. 

s  Collyer  on  Part.  (2d  ed.),  79;  Gow  on  Part.  (3d  ed.),  351,  352;   Stoty  on 
Part.,  §  343,  and  cases  cited  in  note. 
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that  purpose,  the  representatives  of  the  deceased  partner  are 
necessary  parties,  in  order  to,  a  full  accounting  and  final  settle- 
ment of  the  estate.1 

Such  an  action,  that  is,  by  one  surviving  partner  against  his 
surviving  co-partner,  and  the  representatives  of  a  deceased 
partner,  may  be  commenced  immediately  on  the  death  of  the 
partner,  and  an  injunction  and  receiver,  if  necessary,  applied 
for,  under  similar  circumstances,  and  in  precisely  the  same  way, 
as  in  actions  between  partners,  where  the  dissolution  has 
occurred  otherwise  than  by  death. 

Besides  the  death  of  a  partner,  there  is  still  another  case  in 
which  one  of  the  partners  has  the  sole  right  to  wind  up  the 
concern;  that  is,  when  such  right  is  expressly  given  by  the 
articles  or  agreement.  In  such  case,  the  court  will  not  inter- 
fere with  the  partner's  proceedings  without  proof  of  a  palpable 
breach  bf  the  articles,  or  breach  of  duty,  or  some  misconduct 
endangering  the  property.2  This,  it  will  be  seen,  is  precisely 
the  same  rule  which  applies  to  the  case  of  the  survivors  of  a 
deceased  partner.  And,  it  may  be  added,  generally,  that  all 
the'  principles  applicable  to  the  rights  and  obligations  of  the 
survivors  of  a  partnership  firm,  will  equally  apply  to  cases  of 
this  character. 

SECTION  III. 

PROCEEDINGS  IN  ACTIONS   FOR  ACCOUNTING,  ETC.,  BETWEEN  PARTNERS. 

The  action  for  a  dissolution  of  a  co-partnership  and  an 
accounting  thereon,  or  for  a  simple  accounting,  the  partnership 
being  already  dissolved  (according  to  the  principles  laid  down 
in  the  preceding  section),  is  commenced,  as  are  other  equity 
actions,  by  the  service  of  a  summons  for  relief,  either  with  or 
without  a  complaint.  The  initiatory  proceedings  in  such  action, 
in  respect  to  the  service  of  summons,  personally  or  by  publica- 
tion, the  discovery  of  books  and  papers,  to  enable  the  plaintiff 
to  frame  his  complaint,  &c,  &c,  do  not  differ  from  other  equity 
actions,  and  have  been  fully  considered  in  the  first  volume.3 

1  Gow  on  Part.  (3d  ed.),  352;  Story  on  Part.,  §  347. 

s  Walker  v.  Trott,  4  Edw.,  38;  Hayes  v.  Heyer,  4  Sand.  Ch.  R.,  485. 

3  Vol.  I.,  p.  42  et  seq;  p.  55  et  seq. 
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If  the  summons  be  served  alone,  without  a  complaint,  it  must 
contain  a  clause  stating  where  the  complaint  is  or  will  be  filed. 
If  the  defendant  gives  notice  of  appearance,  within  twenty  days, 
and  demands  a  copy  of  the  complaint,  such  copy  must  be  served 
within  twenty  days  thereafter,  as  in  other  cases.1 

Parties  to  action. 

The  proper  parties  to  an  action  for  an  accounting  between 
partners,  are  indicated  by  the  general  remarks  as  to  when  the 
action  may  be  brought,  in  the  preceding  section.  Either  partner 
may  bring  the  suit,  or,  in  case  of  assignment,  it  may  be  brought 
by  the  assignee  or  trustee ;  or,  of  death,  by  the  executor  or 
administrator.  If  brought  by  one  of  two  remaining  partners, 
after  bankruptcy  or  assignment,  the  assignee  or  trustee  appointed 
by  the  court,  should  be  a  party  defendant,  in  order  to  a  full  and 
complete  settlement.  So,  if  one  of  two  survivors  bring  the 
action,  the  personal  representatives  of  the  deceased  partner 
are  necessary  parties  defendant,  for  a  like  reason.2 

Sometimes,  where  a  suit  is  brought  to  wind  up  a  partnership 
concern  inter  vivos,  there  may,  and  should  be  other  parties 
defendants  besides  one  or  more  of  the  partners.  As,  where  one 
partner  has  assigned  the  assets  of  the  firm  to  a  stranger,  in 
fraud  of  his  co-partner's  rights  to  participate  in  the  partner- 
ship affairs,  a  complaint  against  the  fraudulent  partner  and  the 
assignee,  claiming  an  account  and  a  receiver,  is  not  multifarious  ;3 
but  such  general  assignment  will  be  set  aside  where  preferences 
are  given.  And,  even  in  an  assignment  to  a  trustee  for  the 
benefit  of  creditors,  giving  no  preferences,  made  by  one  partner, 
the  assent  of  his  co-partner  is  only  presumed,  and  may  be  dis- 
proved by  him  on  his  complaint,  filed  against  the  trustee  and 
the  partner  making  such  assignment,  praying  the  setting  aside 
of  such  assignment,  an  accounting  and  a  receiver.4 

Complaint,  and  what  it  must  contain. 

The  complaint,  in  an  action  for  accounting  between  partners, 
should  state  all  the  facts  upon  which  the  plaintiffs  title  to 

'  Code,  §  130. 

a  Gow  on  Part.  (3d  ed.),  352;  Story  on  Part.,  §  347,  ante,  p.  185. 

3  Hayes  v.  Heyer,  4  Sand.,  485. 

4  Ibid;  Hitchcock  v.  St.John,  Hoff.,  511. 
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relief  is  founded.  As  remarked  in  the  preceding  section,  there 
are  two  general  classes  or  heads  under  which  actions  of  this 
kind  may  be  placed,  namely  :  1st,  where  the  suit  is  brought 
hefore.  the  partnership  is  dissolved  ;  and  2d,  where  it  is  brought 
after  dissolution.  In  the  first  case,  the  complaint  should 
demand,  by  way  of  relief,  a  judgment  declaring  the  partnership 
dissolved,  as  well  as  for  an  accounting;  the  appointment  of  a 
receiver,  if  necessary ;  the  sale  of  the  partnership  property, 
real  and  personal;  the  payment  of  the  partnership  debts  ;  the 
adjustment  of  equities  between  the  partners,  as  they  may  exist, 
and  the  division  of  the  surplus.  In  the  latter  case,  the  prayer 
for  relief  is  the  same,  except,  that,  the  partnership  being 
already  dissolved,  no  prayer  for  its  dissolution  is  necessary. 

1.  Where  the  partnership  is  general,  without  any  fixed  time 
for  its  duration,  as  before  remarked,1  either  party  may  with- 
draw, and  may  dissolve  the  partnership  at  his  pleasure.  In 
such  case,  it  seems,  the  party  may  bring  his  suit,  at  any  time, 
for  a  dissolution  and  accounting  ;  and  the  complaint  need  show 
no  other  grounds  of  dissolution  except  the  pleasure  of  the  party 
so  applying,  accompanied  with  a  demand  and  refusal,  or  unrea- 
sonable neglect  of  the  other  partner,  in  possession,  to  account 
with  him,  and  wind  up  and  adjust  the  partnership  business. 

In  case  of  a  fixed,  and  yet  unexpired  time,  for  the  continuance 
of  the  partnership,  the  complaint  must  show  something  more. 
It  must  set  forth,  clearly  and  positively,  causes  sufficient  to  jus- 
tify the  court  in  interfering  with  and  dissolving  the  partnership ; 
such  as  negligence  of  the  partner  in  possession,  fraud,  violation 
of  duty,  or  any  other  misconduct  which  is  likely  to  produce 
serious  or  permanent  injury  to  the  partnership.2  Or,  the 
inability  of  the  partner,  or  his  incapacity,  from  any  cause,  to 
carry  out  the  objects  of  the  partnership,  or  some  other  proper 
ground  for  dissolution.3  Such  allegations  are  essential  and 
issuable  facts.  If  not  set  forth  in  a  complaint  for  a  dissolu- 
tion of  a  partnership  whose  fixed  term  has  not  yet  expired,  the 
complaint  is  defective,  and  bad  on  demurrer.4 


1  Ante,  page  178;  Henn  v.  Walsh,  2  Edw.,  129. 

a  Story  on  Part.,  §  286.  s  See  ante,  pages  175,  176. 

*  See  form  of  Complaint  in  such  case,  Appendix,  No.  159. 
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2.  In  the  second  class  of  cases,  namely,  where  the  partner- 
ship has  actually  been  dissolved,  the  facts  working  such  disso- 
lution should  be  clearly  and  positively  set  forth  in  the  complaint, 
and  no  other  cause  need  be  alleged  except,  in  case  of  dissolution 
by  death,  and  action  brought  by  the  personal  representative  ; 
and  except,  also,  where  the  dissolution  has  been  by  voluntary 
agreement,  and  such  agreement  gives  the  charge  of  the  pro- 
perty and  winding  up  of  the  concern,  to  one  of  the  partners. 

In  both  of  these  cases,  in  addition  to  the  facts  showing  a 
dissolution  of  the  partnership,  the  complaint  must  also  set  forth 
the  facts  and  circumstances  showing  the  breach  of  duty  or  mis- 
conduct complained  of,  or  other  laches  or  disability  of  the 
partner  in  possession  or  charge  of  the  property,  which  may 
justify  his  removal  from  such  charge,  and  the  placing  it  in  the 
hands  of  a  receiver.  Or,  in  either  of  the  above  cases,  where  a 
partner,  either  by  agreement,  or  by  the  death  of  a  co-partner, 
has  the  right  of  possession  and  charge  to  wind  up  the  affairs  of 
the  partnership,  this,  as  we  have  seen,1  must  be  done  with  dili- 
gence, and  within  a  reasonable  time;  and,  a  failure  to  do  it  may 
be  assigned  in  the  complaint  as  a  proper  reason  for  an  account- 
ing. What  is  a  reasonable  time  to  settle  up  a  partnership  busi- 
ness, on  the  death  of  a  co-partner,  must,  of  course,  depend 
upon  the  nature  and  extent  of  the  partnership  transactions, 
and  is  a  question  addressed  to  the  equitable  discretion  of  the 
court.  These  transactions,  and  all  the  material  facts  and  cir- 
cumstances connected  with  them,  should  be  set  forth  in  the 
complaint,  in  order  to  enable  the  court  to  determine  whether 
the  partner  defendant  had  proceeded  with  proper  diligence  to 
wind  up  the  concern. 

The  complaint  should  also  show  a  demand  on  the  surviving 
partner  for  accounting  or  settlement,  from  the  representative 
of  the  deceased  partner  coupled  with  the  defendant's  refusal 
or  neglect  to  comply  therewith. 

The  prayer  for  relief. 

The  demand  for  relief  in  the  complaint  should  be  that  the 
co-partnership  be  declared  dissolved  (unless  already  dissolved, 


1  dnte,  pages  183,  184. 
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if  so  facto,  as  by  death,  assignment,  &c,  in  which  case  the  prayer 
need  not,  although  it  properly  may  be  inserted)  ;  that  an  account- 
ing be  ordered  between  the  parties ;  that  a  temporary  injunc- 
tion issue,  and  a  receiver  be  appointed,  when  these  remedies 
are  necessary  ;  that  the  property  of  the  firm,  real  and  personal, 
be  sold  and  assets  and  choses  in  action  reduced  to  money  by 
such  receiver ;  that  the  co-partnership  debts  and  liabilities,  be 
adjudged  to  be  paid  off,  and  any  advances  made  by  the  plaintiff, 
beyond  his  part  of  the  capital,  be  adjudged  to  be  repaid  him, 
and  the  surplus,  if  any,  be  divided  between  the  partners,  in 
proportion  to  their  respective  interests.1 

Proceedings  on  default  of  an  answer. 

If  there  be  no  demurrer  or  answer  put  in  within  the  proper 
time  required  by  law,  the  plaintiff  may  apply  to  the  court  (at 
circuit  or  special  term,)  on  notice,  if  the  defendant  has  appeared, 
otherwise  ex  parte,  for  the  relief  demanded  in  the  complaint. 
This  he  may  do,  too,  where  neither  the  partnership  nor  the 
causes  set  up  in  the  complaint  for  its  dissolution  is  denied  by 
the  answer,  although  the  defendant  does  deny  that  there  is 
anything  due  to  the  plaintiff,  and  claims  a  balance  due  him.2 

The  mode  of  proceeding  on  default  is  precisely  the  same  as 
in  other  cases  of  application  for  judgment  on  default  of  an 
answer,  pointed  out  in  the  first  volume  of  the  work.3  The  failure 
to  answer  is,  in  general,  regarded  as  an  admission  of  the  truth 
of  the  allegations  in  the  complaint,  and,  if  the  complaint  has 
been  served  on  the  defendant,  whether  verified  or  not,  no  fur- 
ther proof  of  the  facts  set  forth  by  it  is  required.4 

From  the  very  nature  of  the  case,  however,  a  final  judgment 
is  not  in  the  first  instance  granted,  but  an  interlocutory  judg- 
ment or  order  declaring  the  dissolution  of  the  co-partnership  (if 
that  be  prayed  for  in  the  complaint,)  and  directing  an  account- 
ing to  be  taken  between  the  parties. 

The  order  is  drawn  and  entered  in  the  usual  way,  and  a  copy 
served  on  the  adverse  party,5  who  is  then  in  a  position  to  pro- 


1  See  form  of  Complaint,  Appendix,  No.  160. 

'  Scott  v.  Pinkerton,  3  Edw.,  70.  8  Vol.  I.,  pp.  125  et  seq. 

1  Ibid,  p.  128.  "  See  Vol.  I.,  pp.  453-456. 
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ceed  with  the  accounting  in  the  manner  which  will  be  presently 
pointed  out.1 

Incidental  proceedings,  injunction  and  receiver. 

Where  partners  cannot  agree  amongst  themselves  as  to  the 
disposition  and  control  of  the  property,  the  most  ordinary,  and 
indeed  almost  indispensable,  incident  to  an  action  to  wind  up 
the  partnership  affairs  is  (if  the  action  be  brought  by  the  part- 
ner out  of  possession,)  an  injunction  and  the  appointment  of  a 
receiver.  These  remedies  will  be  granted,  almost  as  a  matter 
of  course,  where  the  parties  cannot  agree  among  themselves,  in 
both  classes  of  cases  which  we  have  been  considering ;  that  is, 
either,  where  the  dissolution  has  already  taken  place,  and  the 
right  to  an  accounting  has  been  established ;  or,  where  it  is 
apparent  that  a  dissolution  will  be  decreed,  on  the  ground  of 
breach  of  duty,  misconduct,  inability,  or  other  cause,  which  has 
been  heretofore  pointed  out,2  and  its  ordinary  consequence  of 
an  accounting  be  ordered.3  The  receiver,  however,  will  be 
appointed  only  where  the  complaint  shows  that  the  partnership 
has  been  dissolved,  or,  if  not  dissolved,  where  it  shows  a  case 
in  which  a  decree  for  dissolution  will  be  granted.4  Nor  will  it 
be  granted  where  the  partner  making  the  application  is  himself 
in  possession  of  the  partnership  property  and  effects.5 

The  general  rules  applicable  to  the  appointment  of  a  receiver 
in  such  cases  are  referred  to  in  the  first  volume  of  this  work,6 
and  the  mode  of  appointment  and  duties  of  the  receiver  will  be 
more  fully  considered  in  the  following  section. 

In  regard  to  an  injunction,  in  an  action  between  partners  to 
close  a  partnership  concern,  a  temporary  injunction  will  be 
granted  whenever  a  proper  case  for  it  is  shown ;  as,  for  exam- 
ple, if  the  partner  in  possession  be  insolvent,  or  threaten  frau- 
dulently to  dispose  of  the  partnership  property,  or  any  other 


1  See  form  of  this  order,  Appendix,  No.  178. 
'  Ante,  pages  175-177. 

3  Henn  v.  Walsh,  2  Edw.,  129;   Martin  v.  Van  Schaick,  4  Paige,  479;   Law  v. 
Ford,  2  Paige,  310;  Williamson  v.  Wilson,  1  Bland.,  123. 

4  Edw.  on  Receivers,  308,  and  cases  there  cited;   Henn  v-  Walsh,  2  Edw.,  129; 
Garretson  v.  Weaver,  3  Edw.,  385. 

6  Smith  v.  Lowe,  1  Edw.,  33.  B  Vol.  I.,  pp.  392-396. 
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abuse  be  apprehended.1     The  mode  of  proceeding  in  such  cases 
will  also  be  considered  in  the  next  section. 
Answer  or  demurrer  by  defendant. 

The  defendant  may  interpose  a  defense  either  by  answer  or 
demurrer.  If  the  complaint  upon  its  face  show  that  by  the 
terms  of  the  partnership  it  has  not  yet  expired  and  no  sufficient 
legal  cause  be  alleged  why  it  should  be  dissolved,  a  demurrer 
will  lie,  and  on  issue  so  joined  the  cause  is  to  be  brought  on 
for  trial  and  argument  in  the  same  manner  as  other  equity 
issues  at  law.2 

The  most  usual  defense  in  this  class  of  actions,  however,  is 
by  answer.  Thus,  the  defendant  may  deny  the  partnership 
altogether,  which  raises  an  issue  of  fact.  Or,  admitting  that  a 
partnership  once  existed,  he  may  set  up  the  partnership  articles 
showing  that  the  period  for  its  termination  has  not  expired ; 
and  if,  notwithstanding  this,  the  complaint  allege  sufficient 
cause  for  the  dissolution,  he  may,  by  his  denial,  take  issue  upon 
any  or  all  these  allegations,  and  thus  raise  an  issue  of  fact,  to 
be  tried  before  an  accounting  can  be  ordered.  Such  would  be  the 
case  in  an  action  by  the  representatives  of  a  deceased  partner 
against  the  survivor,  in  case  the  complaint  alleged  negligence, 
misconduct,  or  any  other  breach  of  duty  on  the  part  of  the 
surviving  partner,  or  his  neglect  to  wind  up  the  partnership 
business  within  a  reasonable  time.  Upon  all  such  allegations 
an  issue  may  be  taken  by  denial  in  the  answer,  which  issue 
must  be  first  tried  before  an  account  is  ordered.  If  such  issue 
be  found  against  the  plaintiif,  his  complaint  must  be  dismissed, 
upon  the  ground  that  the  surviving  partner  has  the  right,  as 
survivor,  within  a  reasonable  time,  to  wind  up  the  business  of 
the  co-partnership.3 

The  answer  must,  of  course,  set  up  facts  which  show  that 
the  plaintiff  has  no  right  to  a  judgment  for  a  dissolution  of  the 
co-partnership  ;  or,  if  the  partnership  be  dissolved  by  the  death 
of  one  of  the  co-partners,  that  he  has  no  right  to  a  present 


1  Dunham  v.  Jarvis,  8  Barb.,  88;  Smith  v.  Danvers,  5  Sand.,  669. 

*  Vol.  I.,  pp.  473-476.    See  form  of  Demurrer,  Appendix,  No.  175. 

*  Evans  v.  Evans,  9  Paige,  178;  Story  on  Part.,  §  344.    See  Answer  in  such 
case,  Appendix,  No.  177. 
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accounting.  Such  answer  must,  of  course,  depend  upon  the 
circumstances  in  each  particular  case.  "When  an  issue  of  fact 
is  so  formed,  it  must  be  brought  to  trial  in  the  manner  now  to 
be  considered. 

Trial  of  issue. 

On  an  issue  of  fact,  formed  in  an  action  between  partners  for 
an  accounting — that  is,  any  material  issue,  going  to  show  thdt 
the  plaintiff  has  no  present  right  to  demand  an  account — the 
cause  must  be  brought  to  trial  before  an  accounting  can  be  had. 
And  such  trial  is  not,  as  a  matter  of  course,  before  a  jury,  but 
is  to  be  by  the  court,1  unless  an  issue  of  fact  be  ordered  to  be 
tried  by  jury;2  or,  unless  it  be  referred  to  a  referee,  as  pre- 
■  scribed  by  the  Code.3  Each  of  these  modes  of  trial  will  now 
be  considered,  and  first  : 

Trial  by  the  court.  . 

If  there  be  no  settlement  of  issues  in  the  case,  and  no  con- 
sent or  motion  to  refer,  the  trial  of  the  issue  is  brought  on 
before  the  court,  on  the  usual  notice,  and  in  the  usual  manner. 
The  mode  of  trial  in  such  case  is  pointed  out  in  the  first  volume 
of  this  work.4  Upon  the  decision  of  the  court  (which  is  to  be 
signed  by  the  judge  and  filed  with  the  clerk),  an  order  is  entered, 
embodying  the  principles  settled  by  the  decision,  and,  if  in 
favor  of  the  plaintiff,  directing  a  reference  to  take  and  state  an 
account  between  the  parties.  This  order  is  to  be  entered,  and 
served  on  the  opposite  attorney  in  like  manner  as  an  order  on 
default,  and  the  proceedings  under  it  in  taking  the  account  will 
be  the  same.5 

Trial  by  jury.  « 

Such  an  issue  may  also  be  tried  by  a  jury,  upon  an  order 
made  for  that  purpose,  in  the  same  way  that  feigned  issues 
were  tried  under  the  former  Chancery  practice.6  If,  however, 
either  party  desires  a  trial  by  jury,  he  must,  within  ten  days, 
after  issue  joined,  give  notice  of  motion  for  the  settlement  of 


'  Code,  §  253.  »  Code,  §  254. 

3  Code,  §§  270,  271.  *  Vol.  I.,  pp.  478  et  seq. 

8  See  forms  Decision,  and  Order  thereon,  Appendix,  Nos.  179,  180. 
8  Code,  §  254;  O'Brien  v.  Bowes,  4  Bosw.,  657. 


BETWEEN  PARTNERS;  PROCEEDINGS  ON  REFERENCE.      193 

issues  in  pursuance  of  the  rule.1  The  practice  in  this  respect 
has  been  pointed  out  in  the  first  volume  of  this  work.2  Such 
motion  cannot  be  made,  after  the  ten  days,  as  a  matter  of  right.3 
But  the  court  may,  in  its  discretion,  if  there  be  a  jury  attend- 
ing at  the  court  when  the  cause  is  moved  for  trial,  submit  the 
issues  of  fact  to  the  jury,  without  a  previous  settlement  thereof. 
The  consequences  of  a  finding  of  the  issues  of  fact  by  a  jury, 
are  precisely  the  same  as  in  other  equity  cases.  If  for  defend- 
ant, the  complaint  is  dismissed,  on  motion  of  defendant's  coun- 
sel, on  the  coming  in  of  the  verdict.  If  for  the  plaintiff,  the 
verdict  is  to  be  entered  with  the  clerk,  and  the  court  thereupon 
will  grant  an  interlocutory  order,  confirming  the  facts  estab- 
lished by  the  verdict,  and  referring  it  to  the  referee  (named  in 
the  order),  to  take  and  state  an  account  between  the  parties. 
The  proceedings  on  such  an  order  are  precisely  similar  to  those 
taken  on  an  order  by  default,  and  will  be  presently  considered. 

Trial  by  referees. 

If  the  parties  consent  in  writing,  the  issues  may  be  referred 
to  a  referee.4  If  the  parties  do  not  consent,  a  reference  may  be 
ordered  by  the  court,  where  "  the  trial  of  an  issue  of  fact  shall 
require  the  examination  of  a  long  account  on  either  side." 5 
This  subject  has  also  been  considered  in  the  first  volume  of  this 
work,  to  which  the  reader  is  referred,6 

It  has  been  held  that,  where  there  is  such  an  issue  in  the 
action,  it  must  be  first  tried  and  determined,  before  a  reference 
to  take  the  account  will  be  ordered.7  "Where  it  was  denied 
that  one  of  the  defendants,  to  whose  rights  the  plaintiff  had 
succeeded,  was  ever  interested  as  a  partner  in  the  transactions 
in  respect  to  which  the  account  was  sought,  it  was  held,  that 
this  issue  must  be  established  in  favor  of  the  plaintiff,  before 
an  accounting  will  be  ordered.8   And  it  was  held,  also,  to  be  an 


1  Rule  33.    See  form  of  Notice,  Appendix,  No.  181. 

2  Vol.  I.,  pp.  266,  267.     See  forms,  Appendix,  Nos.  182-185. 

3  O'Brien  v.  Bowes,  4  Bosw.,  657. 

4  Code,  §  270.  6  Code,  §  271. 

6  Vol.  I.,  pp.  324-326. 

7  Graham  v.  Golding  and  others,  7  How.,  260. 

8  Cameron  v.  Freeman,  18  How.,  310. 
v.  s.  13 
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issue  of  fact  whether  the  transactions,  in  which  it  was  alleged 
that  such  defendant  had  an  interest,  were  settled  and  closed 
with  another  defendant  as  one  of  the  partners ;  and  such  issue, 
it  was  considered,  would  have  to  be  determined  against  the 
defendants,  before  the  plaintiff  would  be  entitled  to  an  account- 
ing for  any  amount  which  might  be  due  to  him.1 

Where  the  pleadings  raise  an  issue  of  partnership  or  no  part- 
nership, it  has  been  made  a  question  whether  the  court  might 
order  a  reference,  without  the  consent  of  the  parties,  to  try  the 
whole  issue,  under  that  section  of  the  Code 2  which  authorizes 
the  court  to  order  such  reference,  "  where  the  trial  of  an  issue 
of  fact  shall  require  the  examination  of  a  long  account  on  either 
side." 

And,  it  was  held,  in  one  case,  that  where  there  is  an  issue  of 
partnership  or  no  partnership,  although  such  issue  is  a  proper 
one  to  be  decided  by  a  jury,  yet,  if  it  be  so  connected  with  the" 
accounts  of  the  firm  that,  in  order  to  determine  such  question, 
a  full  statement  of  the  accounts  of  the  firm  will  be  necessary, 
the  cause  will  be  sent  to  a  referee  for  trial.3  As,  for  example, 
where  a  plaintiff  being  entitled  to  be  a  partner  on  his  bringing 
into  the  business  a  certain  amount  of  capital,  and  he  insists 
that  his  books  and  accounts  show  it,  there,  it  is  held,  proper  for 
the  court  to  order  the  whole  issue  to  be  referred  to  a  referee, 
to  hear  and  determine.4  And,  when  it  appears  that  such  issues 
will  require  the  examination  of  a  long  account,  the  court,  on 
its  own  motion,  has  exercised  the  discretion  of  ordering  a 
reference  to  hear  and  decide  the  whole  issue.5 

When,  in  such  case,  a  reference  is  ordered,  the  referee  pro- 
ceeds to  the  trial  of  the  issues  as  in  other  cases.6 

When  the  whole  of  the  issues  raised  by  the  pleadings  have 
been  so  referred,  it  has  been  recommended  as  the  better  course 
for  the  referee  to  hear  and  determine  such  issues,  in  the  first 


1  Cameron  v.  Freeman,  18  How.,  310.  2  Code,  §  271. 

s  Mills  v.  Thursby,  11  How.,  113. 

4  Smith  v.  Dodd,  3  E.  D.  Smith,  348;  Jackson  v.  De  Forrest,  14  How.,  81. 
0  Jackson  v.  De  Forrest,  14  How.,  81.     See  also  Van  Zandt  v.  Cobb,  10  How., 
348;  Kennedy  v.  Shelton,  9  Abbott,  157,  note. 
6  See  Order  of  Reference  and  Report  of  Referee,  Appendix,  Nos.  183,  187. 
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instance  separately,  and  report  thereon  to  the  court.  If  these 
are  determined  in  favor  of  the  plaintiff,  and  his  right  to  an 
accounting  be  thereby  established,  he  may  then  move,  on  the 
report,  for  another  order  confirming  the  report,  and  referring 
the  cause  (usually  to  the  same  referee)  to  take  and  state  the 
account  between  the  parties.1  This  order  will  be  precisely  the 
same  as  the  usual  interlocutory  order,  made  on  default  for  want 
of  an  answer,  or  on  the  decision  of  the  judge  in  favor  of  the 
plaintiff,  made  on  the  trial  by  the  court  without  a  jury.2  In 
regard  to  the  practice  in  such  cases,  under  this  provision  of 
the  Code,  the  court,  in  Palmer  v.  Palmer,3  remarks, 

"  This  section  confers  upon  the  referee  complete  jurisdiction 
over  the  cause,  as  much  so  as  any  judge  could  possess  at  special 
term,  for  its  trial.  The  mode  of  conducting  its  trial,  therefore, 
must  be  within  the  discretion  of  the  referee,  so  far  as  relates 
to  all  questions  within  the  ordinary  discretion  of  a  judge  on 
the  trial  of  a  cause.  If  this  cause  had  been  tried  in  court,  the 
judge  would  most  likely  have  gone  so  far  as  to  make  an  inter- 
locutory order  or  decree  for  an  account,  and  then  referred  it  to 
a  referee  to  take  and  state  the  account.  But  it  would  have 
been  entirely  competent  for  one  of  the  judges  of  this  court,  at 
special  term,  to  have  gone  on  and  tried  the  whole  cause  and 
taken  and  stated  the  account,  and  found  its  result,  as  the 
referee  has  done  here.  That  would  have  been  entirely  within 
the  discretion  of  the  judge,  and,  in  respect  to  such  question, 
no  exception  lies,  nor  can  the  discretion  be  reviewed ;  and  so 
it  is  with  a  referee,  to  whom,  as  in  this  case,  the  whole  issue  is 
referred.4  No  exception  lies  to  his  decision,  so  far  as  it  relates 
to  the  mode  of  proceeding.  The  referee  here  had  united  in 
him  the  powers  of  the  court  with  that  of  the  master,  as  for- 
merly exercised.  He  might  have  made,  and  I  think  it  would 
be  the  better  practice,  in  such  cases,  for  him  to  make,  a  separate 
report,    declaring  the    existence    of  the  partnership   and  the 


1  Palmer  i>.  Palmer,  13  How.,  365. 
3  See  form  of  such  order,  Appendix,  No.  188. 
s  13  How.,  365. 

*  See  form  of  Order  referring  the  whole  Issue,  and  Report  of  Referee  thereon, 
Appendix,  Nos.  189,  190. 
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liability  to  account ;  which  report  might  .be  confirmed  upon 
special  application  to  the  court,  so  as  to  allow  an  appeal,  and 
get  the  decision  of  the  court  on  that  point  before  the  account 
is  taken." 

Upon  the  coming  in  of  such  special  report,  the  court,  on 
motion,  would  grant  the  usual  interlocutory  order  affirming  the 
same,  and  directing  an  accounting  to  be  taken. 

Interlocutory  order  directing  the  parties  to  account,  and  proceed- 
ings thereon. 

The  plaintiff  having  established  his  right,  as  a  member  of  an 
existing  partnership  to  a  decree  for  a  dissolution  of  the  part- 
nership, and  an  accounting  consequent  thereon ;  or,  (in  case 
the  partnership  be  already  dissolved,)  to  a  simple  accounting 
and  settlement  of  the  partnership  business,  is  entitled,  as  we 
have  seen,  to  his  interlocutory  or  decretal  order,  appointing  a 
referee  to  take  and  state  the  account.  This  right  to  an  account- 
ing, &c,  as  we  have  also  seen,  may  be  established,  either  1st, 
on  default  by  the  defendant  of  an  answer,  in  which  case  the  com- 
plaint, in  general  stands  admitted,  and  an  interlocutory  order 
to  account  is  granted  as  a  matter  of  course  ;  or,  2d,  on  a  trial 
by  the  court,  in  which  case  the  written  decision  of  the  judge 
establishes  the  right  to  such  accounting,  and  the  order  to 
account  is  moved  for  on  such  decision ;  or  3d,  on  a  trial  of  the 
issues  by  a  jury,  in  which  case  upon  a  finding  in  favor  of  the 
plaintiff,  he  may  apply  for  and  obtain  his  interlocutory  order 
for  a  reference  to  take  and  state  the  account ;  or  4th,  on  a  trial 
by  a  referee  to  whom  the  whole  issue  has  been  referred,  and  a 
separate  report  by  him  in  favor  of  the  plaintiff  on  the  issues 
raised  by  the  pleadings,  establishing  the  plaintiff's  right  to  an 
accounting,  in  which  case  he  may,  upon  such  report,  apply  for 
a  further  order  to  account,  in  the  same  way  as  upon  the  deci- 
sion of  a  judge,  or  the  finding  of  a  jury.1 

From  this  brief  resume  it  will  be  seen  that  the  order  of 
reference  is  substantially  the  same  in  all  these  cases,  and  no 
matter  how  the  plaintiff's  right  to  the  accounting  be  estab- 
lished.    It  may,  however,  and  frequently  does,  contain  special 

1  See  forms  of  Orders  of  Reference  in  these  various  cases.  Appendix,  Nos.  175, 
180,  185,  188. 
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provisions  directing  the  principles  upon  which  the  accounting 
is  to  proceed. 

It  may  also  be  connected  with,  or  be  made  to  depend  upon, 
some  other  act  to  be  done  which  is  indispensable  to  a  full  and 
final  accounting.  Thus,  where  there  has  been  a  receiver 
appointed  of  the  co-partnership  property  and  assets,  and  these 
have  not  yet  been  disposed  of,  or  converted  into  money  by  the 
receiver,  it  may  be  necessary  to  delay  the  accounting  until  the 
receiver  shall  have  had  an  opportunity  to  do  so  under  the  order 
of  the  court.  And  this,  indeed,  is  necessary,  in  all  cases,  where 
a  division  of  the  real  estate,  or  a  division  of  the  personal 
property  in  -kind,  is  not  practicable,  and  where  a  sale  is  neces- 
sary in  order  to  the  payment  of  the  partnership  debts ;  or, 
indeed,  wherever  it  appears  that  a  sale  would  be  most  beneficial 
for  the  interests  of  all  the  partners.1 

The  general  rule  is  that  each  party  may  insist  on  a  sale  of 
the  joint  stock  ;2  and  when  a  court  of  equity  winds  up  the 
concerns  of  a  partnership,  it  is  done  by  a  sale  of  the  property, 
real  and  personal,  and  a  conversion  of  it  into  money.3  Until 
this  is  done,  it  is  manifest,  there  cannot  be  a  full  accounting 
and  settlement,  so  as  to  enable  the  referee  to  make  a  report 
upon  which  a  final  judgment  may  be  rendered  for  a  complete 
settlement  of  the  partnership  affairs,  both  as  between  the  firm 
and  its  creditors,  and  the  partners  themselves.  The  account- 
ing, therefore,  may  be  ordered  to  await  the  movements  of  the 
receiver  (if  one  has  been  appointed,)  in  the  sale  of  the  partner- 
ship property.  Or,  if  no  receiver  has  been  appointed,  a  pre- 
liminary reference  may  be  ordered  to  a  referee,  to  appoint  a 
receiver  to  sell  and  dispose  of  the  property  and  reduce  the 
choses  in  action  or  other  assets  to  money  ;4  and  the  reference 
for  an  accounting  will  be  postponed  until  this  has  been  done.5 

Proceedings  before  referee. 

The  general  course  of  proceedings   on  a  reference,  ordered 


1  Story  on  Part.,  §  350;  Collyer  on  Part.  (2d  ed.),  pp.  204-214;   3  Kent's 
Com.,  (4th  ed.),  p.  64,  (9th  ed.)  pp.  74,  75. 

2  Ibid;  Lyman  v.  Lyman,  2  Paine  C.  C,  11. 

3  Ibid;  2  Kent's  Com.,  64-74;  Crawshay  v.  Collins,  15  Ves.,  218. 

*  See  Vol.  I.,  pp.  549  et  seq.  s  See  form  of  this  order,  Appendix,  No.  191. 
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under  an  interlocutory  or  decretal  order  of  the  court,  as 
pointed  out  in  the  first  volume  of  this  work,1  may  be  followed 
in  respect  to  an  order  for  the  taking  and  stating  of  an  account 
between  partners. 

The  time  and  place  for  hearing  are  fixed  ;  parties  brought 
before  the  referee ;  notice  to  parties  given ;  adjournments 
granted  ;  witnesses  and  parties  compelled  to  attend  and  testify  ; 
the  production  of  books  and  documents  enforced,  and  the  gen- 
eral course  of  the  examination  before  the  referee  conducted  in 
the  same  manner  as  in  other  cases  of  interlocutory  reference.2 

The  manner  of  taking  and  stating  the  account  has  also  been 
sufficiently  considered.3  It  may  be  of  service,  however,  to 
mention  some  further  general  rules  and  principles  which  have 
been  established  as  applicable  to  the  settlement  of  partner- 
ship accounts,  and  which  will  govern  the  referee  upon  this  pro- 
ceeding. 

As  to  agreement  in  articles  of  co-partnership. 

If  the  articles  of  co-partnership  prescribe  a  method  of  taking 
the  partnership  accounts,  and  the  parties  have  acted  upon  it, 
the  same  must  be  considered  by  the  referee  as  the  rules  which 
are  to  govern  the  accounting  before  him.4  But,  if  a  different 
mode  has  really  been  adopted  for  years,  and  a  business  has 
been  engaged  in  to  which  the  stipulations  could  not  apply 
without  injustice,  such  accounting  will  be  considered  as  waived, 
and  the  articles  be  looked  at  as  though  the  stipulation  was 
expunged.5 

Where  the  articles  of  co-partnership  require  one  of  the 
co-partners  to  make  an  annual  statement  of  the  co-partnership 
accounts  upon  the  books  of  the  firm,  and  he  makes  such  state- 
ment accordingly,  the  other  co-partner  will  be  deemed  to  have 
acquiesced  in  the  correctness  of  the  statement  if  he  does  not 
object  to  it  within  a  reasonable  time  thereafter.6 


1  Vol.  I.,  pp.  522  et  seq.  '  Vol.  I.,  pp.  524-531. 

s  Vol.  I.,  pp.  531-540. 

4  "Worts  u.  Perry,  3  Bro.  P.  C,  548;  Jackson  v.  Sedgwick,  1  Swans.,  469. 

5  Ibid;  Edw.  on  Referees,  656. 

6  Heartt  v.  Corning,  3  Paige,  366. 
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Jls  to  hooks  of  account. 

The  books  of  account  between  the  partners  are  to  be  taken 
as  prima  facie  correct.  The  dates  as  furnished  by  the  books  of 
account  themselves  are  to  be  assumed  as  the  true  dates.1  But 
either  partner  has  the  right  to  show  errors  or  mistakes  in  the 
account.2  The  entries  made  in  the  firm  books,  during  the  con- 
tinuance of  the  partnership,  are  evidence  as  between  the  part- 
ners, on  a  partnership  accounting,  and  a  partner  impeaching 
them  must  prove  fraud  or  mistake.3 

The  common  direction  that  a  party  shall  produce  before  a 
referee  all  books  and  papers  relating  to  the  matters  in  question 
as  the  referee  shall  direct,  entitles  the  referee  to  require,  by 
his  warrant  or  summons4  that  all  such  books  and  papers  gen- 
erally shall  be  left  in  his  office  ;  and  a  refusal  to  leave  them, 
in  pursuance  of  such  a  warrant,  is  a  disobedience  of  the  order 
of  the  court  which  has  directed  their  production.5  Or,  the 
plaintiff,  whether  the  partner  himself,  or  his  assignee,  or,  in 
case  of  his  death,  the  executor  or  administrator,  may,  at  any 
stage  of  the  cause,  apply  to  the  court  for  an  order  that  the 
books  and  papers  of  the  partnership  be  deposited  with  an  officer 
of  the  court  for  the  examination  of  all  parties.6 

General  principles  governing  the  referee  on  accounting. 

The  following  general  result  of  the  dissolution  of  a  partner- 
ship has  been  summed  up  by  an  elementary  writer,7 

1st.  On  the  dissolution  of  the  partnership,  the  property  is 
common,  to  be  divided  according  to  the  shares  of  the  partners 
after  the  payment  of  debts.  This  consists  of  certain  particulars 
which  will  be  hereafter  fully  considered. 

2d.  The  partners,  or  either  of  them,  may  insist  on  a  sale,  as 
the  best  criterion  of  the  value  of  the  property,  and  this  the 


1  Stoughton  v.  Lynch,  1  John.  Ch.  R.,  467;  2  Id.,  209. 

s  Heartt  v.  Corning,  3  Paige,  366. 

3  Caldwell  v.  Leiber,  7  Paige,  483. 

*  See  form  of  Summons,  Appendix,  No.  192. 

8  Shirley  v.  Ferrers,  1  My.  &  Craig,  304. 

6  Kelly  v.  Eckford,  5  Paige,  548.    See  form  of  order,  Appendix,  No.  193. 

7  2  Bell  Com.,  B.  7,  chap.  2,  p.  645;  Story  on  Part.,  p.  551,  note. 
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court    may    order,    without   waiting   the    final    adjustment    of 
interests,  where  it  is  manifest  there  must  be  a  dissolution. 

3d.  The  common  property,  thus  converted,  with  the  pecuniary 
funds,  when  collected,  forms  a  fund  over  which  the  creditors  of 
a  concern  have  a  primary  and  preferable  claim;  and  it  must 
be  so  applied  in  the  first  place,  before  any  partner,  or  his 
assignee,  or  representative  can  claim  a  share. 

4th.  In  taking  the  account  between  the  partners  themselves, 
the  state  of  the  stock  is  to  be  taken  as  at  the  dissolution  (death 
for  instance),  and  the  proceeds  thereof  until  it  is  got  in  ;  and 
each  is  to  be  allowed  whatever  he  has  advanced  to  the  partner- 
ship, and  to  be  charged  with  what  he  has  failed  to  bring  in,  or 
has  drawn  out  more  than  his  just  proportion.  The  partners 
are  to  be  allowed  equal  shares  of  profit  and  stock,  if  there  be 
no  other  arrangement  settled.  But,  a  different  arrangement 
may  be  established,  either  by  contract,  or  by  the  books  and 
usage  of  the  company. 

5th.  The  surviving  partners  are  to  wind  up  the  affairs,  unless 
some  fault  or  abuse  is  chargeable  against  them,  or  some  danger 
from  their  intromissions  which  may  require  the  appointment  of 
a  neutral  person,  or  the  requisition  of  caution. 

6th.  The  same  confidence  which  was  placed  in  the  partner  is 
not  necessarily  reposed  in  his  representatives  ;  and,  therefore, 
where  both  or  all  the  partners  die,  the  court  will  appoint  a 
receiver.1 

The  last  two  of  these  general  elementary  heads  have  no 
special  applicability  to  a  proceeding  for  taking  and  stating  a 
partnership  account ;  but  relate,  generally,  to  other  matters 
already  noticed.  The  other  four  general  principles,  above  laid 
down,  are,  in  part  at  least,  applicable  to  actual  proceedings  on 
such  accounts,  and  are  highly  useful  to  the  referee  in  enabling 
him  to  come  to  a  correct  conclusion.  Let  us  briefly  glance  at 
each,  in  its  proper  order. 

1.  The  partnership  property  is  common,  to  be  divided  accord- 
ing to  the  shares  of  the  partners  after  the  payment  of  the 
debts.  This  property  includes,  1st.  The  stock  in  trade,  as 
originally    contributed,    with   all    the    additions   made    to    it. 

1  2  Bell's  Com.,  B.  7,  chap.  2,  p.  2;  cited  note  Story  on  Part.,  p.  551. 
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2d.  Real  estate  acquired  by  the  company  ;  leases  of  the  pre- 
mises for  the  use  of  the  company ;  vessels  purchased  or  freighted 
on  time,  &c.  3d.  The  good  will  of  a  mercantile  or  literary 
establishment.1  And,  generally,  all  the  choses  in  action,  credits, 
and  other  general  assets  of  the  partnership. 

In  regard  to  the  good  will  of  a  firm ; — it  has  been  decided  in 
this  State,  that  such  good  will — as,  for  example,  the  celebrity 
of  a  newspaper  conducted  by  a  firm,  and  the  probability  of  its 
title  continuing  to  attract  custom — is  partnership  property,  as 
much  as  the  furniture  of  the  office,  or  a  debt  to  the  firm,  and 
must  be  protected  and  disposed  of  for  the  benefit  of  the  credi- 
tors of  the  firm,  or  of  the  partners  jointly.2  And  an  injunction 
will  lie,  at  the  suit  of  one  against  another,  his  former  co-part- 
ner, restraining  the  continuance  of  the  use  of  the  sign,  con- 
taining the  old  firm  name,  without  sufficient  alterations  or 
additions  to  give  distinct  notice  of  a  change  in  the  firm.3  But 
not  for  carrying  on  the  same  business  (in  the  absence  of  any 
covenant  or  restriction),  unless  he  does  i,t  in  a  way  which  would 
be  an  infringement,  according  to  the  analogies  of  the  law  of 
trade  marks.4 

2.  In  regard  to  a  sale  of  the  partnership  property  on  a  decree 
of  dissolution.  This,  in  the  absence  of  any  express  agreement 
in  the  articles  of  co-partnership  to  the  contrary,  either  party 
has  a  right  to  insist  on.  The  court  will  decree  a  general  con- 
version of  all  the  partnership  property,  real,  personal  or  mixed, 
into  cash,  by  a  sale,  and  will  divide  the  produce  thereof,  after 
providing  for  the  debts  of  the  firm,  among  all  the  partners,  in 
proportion  to  their  respective  shares  and  interests.5  Real  estate, 
it  seems,  as  a  matter  of  course,  is  to  be  sold  ;  but  as  to  chattels, 
or  other  personal  property  capable  of  a  division  in  kind,  there 
may  exist  circumstances  under  which  the  court  will  decree  such 
division.  But  whenever  a  sale  appears  most  beneficial  to  the 
'  interests  of  all,  it  will  be  ordered.6 


*  2  Bell's  Com.,  B.  7,  chap.  2,  p.  645;  Story  on  Part.,  551,  note. 

*  Dayton  v.  Wilkes,  17  How.,  510. 

3  Peterson  v.  Humphrey,  4  Abbott,  394. 

*  Jbid;  Dayton  v.  Wilkes,  supra.  6  Story  on  Part.,  §  207. 
6  Story  on  Part.,  §  350. 
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One  partner  has  no  right  (except  it  be  so  expressly  stipulated 
in  the  co-partnership  articles)  to  take  the  co-partnership  pro- 
perty at  a  valuation,  on  a  dissolution  of  the  partnership.1  But 
it  will  be  ordered  to  be  sold,  either  by  a  surviving  partner, 
when  he  closes  up  the  concern,  or  by  a  receiver,  if  one  be 
appointed.  The  proceedings  before  the  referee,  in  taking  the 
account,  may,  in  the  meantime,  be  suspended  until  the  entire 
assets  of  the  firm,  as  far  as  may  be,  are  converted  into  money. 

3.  Jls  to  the  disposition  of  the  fund  thus  aiising  from  the 
sale.  The  main  principle  which  governs  here,  is,  that  the  credi- 
tors of  the  partnership  have  a  primary  and  preferable  claim 
over  this  fund,  and  it  must  be  so  applied  in  the  first  instance. 
The  partners,  their  assignees,  or  representatives,  can  claim  a 
share,  only  after  the  co-partnership  creditors  have  been  paid. 
This  claim,  however,  it  is  to  be  observed,  is  not  strictly  a  claim 
or  equity  of  the  creditors  as  such;  but  a  lien  or  equity  of  the 
partners  as  between  themselves,  upon  the  entire  partnership 
property,  for  the  discharge  of  the  partnership  debts.  The 
equity  of  the  creditor  is  to  be  worked  out  through  the  medium 
of  that  of  the  partners.2  This  lien  or  equity  of  the  partners, 
as  between  themselves,  is  not  available  to  the  creditor  while 
the  partnership  is  solvent  and  going  on;  and  it  may  be  dis- 
charged by  one  partner,  as  upon  a  voluntary  dissolution  one 
partner  may  agree,  in  good  faith  and  for  value,  that  the 
co-partnership  property  may  belong  to  his  co-partner,  in  which 
case,  the  property  will  be  held  by  the  partner  to  whom  it  is 
transferred,  free  from  any  lien  or  equity  in  favor  of  the  part- 
nership creditors.3  But,  in  cases  where  there  is  a  dissolution 
of  the  partnership  by  death,  or  bankruptcy  of  one  of  the  part- 
ners, &c,  the  right  of  the  joint  creditors  attach  as  a  quasi  lien 
upon  the  partnership  effects,  as  a  derivative  subordinate  right, 
under  and  through  the  lien  and  equity  of  the  partners.  As,  for 
example,  in  case  of  death,  the  representative  of  the  deceased 
partner  has  a  right  (whether  the  estate  be  solvent  or  insolvent) 


Story  on  Part.,  §  351;  3  Kent's  Com.,  64. 
2  Story  on  Part.,  360.     See  ante,  pages  180,  181. 
1  Sage  v.  Chollar,  21  Barb.,  597;  Story  on  Part.,  §  97. 
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to  insist  upon  a  due  application  of  the  joint  fund  first  to  pay 
the  joint  debts  and  fulfil  the  other  purposes  of  the  trust.1 

4.  As  to  the  mode  of  accounting.  The  fourth  and  last  general 
proposition  (so  far  as  concerns  the  reference  to  take  an  account), 
as  above  laid  down,2  relates  to  the  mode  of  taking  the  account- 
ing and  settling  the  interests  of  the  partners  as  between  them- 
selves, after  payment  of  the  firm  creditors  and  liabilities. 

In  the  first  place,  in  taking  an  account  between  the  partners 
themselves,  the  state  of  the  stock  is  to  be  taken,  as  at  the  dis- 
solution (death,  for  instance),  and  the  proceeds  of  the  stock, 
until  it  is  got  in.  And,  as  before  remarked,  if  the  referee  find 
that  he  cannot  take  a  full  accounting  until  a  sale  has  been  had, 
and  the  assets  converted  into  money,  he  may  suspend  the  refer- 
ence, with  the  view  of  giving  the  party  prosecuting  the  same 
an  opportunity  of  effecting  a  sale.  Such  suspension  or  adjourn- 
ment, it  is  said,  should  be  founded  on  a  certificate  of  the  referee, 
showing  its  necessity,  and  an  affidavit  by  some  one,  further 
explaining  such  necessity.3 

Again,  as  to  the  mode  of  taking  the  account,  or,  rather,  the 
principle  on  which  the  referee  is  to  proceed  in  stating  it ; — this 
may  be  regulated  by  the  agreement  contained  in  the  co-part- 
nership articles  ;  in  which  case,  if  such  agreement  has  been 
acted  upon,  it  must  be  followed  by  the  referee  on  the  account- 
ing.4 But,  if  it  appear  that  a  different  mode  has  really  been 
adopted  for  years,  and  a  business  has  been  engaged  in  to  which 
the  stipulations  could  not  apply  without  injustice,  the  agree- 
ment in  the  articles  will  be  regarded  as  waived,  and  the  mode 
in  fact  pursued  by  the  partners  will  be  followed.5 

It  is  the  duty  of  the  referee  to  examine  into  and  find, 

1st.  The  value  of  the  entire  partnership  assets ;  and  this  as 
we  have  seen— especially  in  case  there  be  real  estate — cannot 
generally  be  found  before  a  sale. 

2d.  The  items  and  amount  of  the   partnership  debts  at  the 


1  Story  on  Part.,  §§  360,  361.  "  JnU,  page  200. 

3  Edw.  on  Referees,  669,  670.    See  Certificate  and  Affidavit,  Notice  of  Motion  to 
Receiver,  and  Order  of  Reference  thereon,  Appendix,  Nos.  194^-196. 
*  Jackson  v.  Sedg,  1  Swans.,  469;  Worts  v.  Pern,  3  Bro.  P.  C,  548. 
B  Ibid. 
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time  of  the  dissolution,  in  order  to  enable  the  court  on  the  final 
hearing  to  decree  their  payment  out  of  the  fund. 

3d.  The  respective  shares  and  interests  of  the  partners,  or 
their  personal  representatives,  or  other  parties  interested  in  the 
partnership  fund. 

And  these  considerations  may  involve  other  inquiries ;  such 
as  whether  one  partner  has  used  the  partnership  funds  in  his 
own  private  speculations,  before  or  after  dissolution,  and  how 
he  must  account  for  the  same  ;  whether,  after  dissolution,  joint 
debts  have  been  incurred,  or  the  joint  capital  employed,  or  the 
joint  property  in  specie  has  been  disposed  of,  or  traded  with ; 
also  the  question  of  charging  interest  as  between  the  partners ; 
the  method  of  fixing  their  respective  shares  of  the  profits,  &c. 

It  will  be  impracticable  in  a  work  devoted  merely  to  the  con- 
sideration of  the  practice  in  such  cases,  to  go  into  anything 
like  a  full  consideration  of  the  general  principles  of  law  which 
govern  the  partnership  relation,  and  establish  the  rights  and 
liabilities  of  the  partners  as  between  themselves  and  in  their 
relations  to  creditors.  These  matters  will  be  found  fully  dis- 
cussed in  the  elementary  works  on  partnership,  such  as  Story, 
Collyer,  Gow,  and  other  standard  authors,  to  which  the  reader 
is  referred.  A  few  practical  remarks,  that  may  be  of  service 
to  the  practitioner  as  well  as  the  referee,  are  all  that  can  be 
here  properly  introduced,  and  first  : 

Production  of  partnership  books,  and  their  effect  as  evidence. 

The  common  direction  embraced  in  the  order  for  accounting, 
that  a  party  shall  produce  before  a  referee  all  books  and  papers 
relating  to  the  matters  in  question  as  the  referee  shall  direct, 
entitles  the  referee  to  require  by  his  warrant  or  summons  that 
all  such  books  and  papers  generally  shall  be  left  at  his  office ; 
and  a  refusal  to  leave  them,  pursuant  to  such  warrant  or  sum- 
mons, is  a  disobedience  of  the  order  of  the  court,  for  which  the 
party  may  be  punished  as  for  contempt.1 

As  between  the  partners  only,  it  will  be  sufficient  to  examine 
and    state   the    books    when   so    produced,   without    requiring 


1  Shirley  v.  Ferrers,  1  My.  &  Craig,  304.     See  form  of  Summons,  Appendix, 
No.  192. 
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vouchers  in  support  of  each  specification ;  and  the  true  dates, 
etc.,  as  furnished  by  the  books  themselves  ought  to  be  assumed  ; 
that  is,  where  all  the  partners  have  had  access  to  the  books  at 
the  time  the  entries  were  made.1  It  is,  however,  subject  to  the 
right  of  any  partner  to  show  errors  or  mistakes  in  the  account.2 
But  this  cannot  be  allowed,  unless  upon  ground  of  error  or 
mistake  distinctly  charged.3 

Rests  in  partnership  accounts. 

The  time  of  the  dissolution  of  the  partnership  is  the  proper 
period  to  make  a  rest  and  adjust  the  balance  of  the  partnership 
account ;  and  interest  is  chargeable  on  the  balance  then  found.4 

Form  of  bringing  in  accounts. 

Accounts  before  a  referee  should,  as  far  as  possible,  be  in  the 
form  of  debtor  and  creditor.  An  account  brought  in  by  a 
party  should  embrace  his  whole  account  and  for  the  whole 
period  for  which  he  is  accountable.  It  should  also  be  verified 
by  the  usual  affidavits,  that  the  account,  including  both  debits 
and  credits,  is  correct  and  that  the  party  accounting  does  not 
know  of  any  error  or  omission  therein  to  the  prejudice  of  the 
other  parties.5  And  either  party  under  our  present  law  of 
evidence  may  be  examined,  either  by  an  adverse  party  or  for 
himself. 

Form  of  proceeding  before  referee. 

The  form  of  proceeding  before  the  referee,  and  the  practice 
in  taking  and  stating  the  account,  has,  been  fully  considered  in 
the  first  volume  of  this  work.6 

Account  of  profit  and  loss  to  be  taken,  and  how  ascertained. 

It  will  be  the  duty  of  the  referee  after  ascertaining  the 
amount  of  the  assets,  and  the  partnership  liabilities,  to  ascer- 

1  Stoughton  v.  Lynch,  2  John.  Ch.  R.,  209;  Brickhouse  v.  Hunter,  4  John.  Ch. 
R.,  367;  Fletcher  v.  Pollard,  2  Hen.  &  Munf.,  544. 

2  Heartt  v.  Corning,  3  Paige,  566. 

3  Stoughton  v.  Lynch,  supra.  '  Ibid. 

5  Story  v.  Brown,  4  Paige,  412.  See  form  of  Account  and  Affidavit,  Appendix, 
No.  197.  This,  however,  may  be  dispensed  with,  as  it  is  manifest  that  in  most 
cases  of  partnership  accounting  it  would  be  impossible  to  set  forth  all  the  items  of 
the  entire  partnership  transactions. 

8  Vol.  I.,  pp.  525-540.  See  forms  of  Surcharge  and  Discharge,  Appendix,  Nos. 
198,  199. 
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tain  the  interests  of  the  respective  partners  in  the  surplus,  and 
this  is  to  be  found  by  taking  an  account  of  profit  and  loss.  It 
is  to  be  assumed  that  they  are  all  equally  interested,  in  the 
absence  of  any  special  agreement  between  the  partners  for  a 
division  of  profit  and  loss. 

In  order  to  ascertain  this  profit  and  loss,  (which  is  always 
indispensable  to  the  settlement  of  a  partnership)  it  usually 
becomes  necessary  for  the  referee  to  inquire  into  various  mat- 
ters growing  out  of,  or  connected  with,  the  partnership  deal- 
ings ;  as,  for  example,  the  amount  of  capital  put  in  by  the 
respective  partners  ;  the  interest  to  be  charged  or  credited  on 
their  respective  accounts ;  the  use  by  one  partner  of  the  part- 
nership funds  for  his  own  benefit,  &c,  &c.  Without  entering 
upon  an  extended  review  of  this  subject,  a  few  only  of  the  more 
obvious  principles  governing  the  partnership  relation  will  be 
stated. 

All  profits  must  be  accounted  for,  whether  arising  from  the 
legitimate  partnership  transactions,  or  whether  they  are  the 
result  of  another  trade,  or  the  same  trade  clandestinely  carried 
on  by  one  partner,  in  a  manner  injurious  to  the  partnership 
interests.  And  where  a  partner  diverts  the  partnership  capital 
or  funds  to  such  purpose  he  will  be  compelled  in  equity  to 
account  for  all  the  profits  made  thereby.1 

Where  there  has  been  a  dissolution  by  death,  or  the  insol- 
vency of  one  of  the  partners,  and  the  remaining  partners  con- 
tinue to  trade  with  the  stock  and  capital  of  the  original  part- 
nership, the  profit  and  loss  made  by  such  trading  must  be 
brought  into  the  account  with  the  original  firm ;  and  the  survi- 
vors or  remaining  partners  are  answerable  for  the  gains.2 

Allowance  for  expenses,  personal  services,  fyc. 

A  surviving  partner  who  necessarily  carries  on  the  business 
for  some  time  after  the  death  of  a  partner,  may  be  allowed 
expenses  bona  fide  incurred,  where  he  may  have  acted  under  the 
erroneous  belief  that  he  was  the  sole  proprietor.3     So,  it  is  said, 


1  Long  v.  Majestre,  1  John.  Oh.  E.,  305;  Stoughton  v.  Lynch,  Id.,  467;  2  Id., 
209;  Story  on  Part.,  §§  175-180;  3  Kent's  Com.  (4th  ed.),  p.  51. 
3  Hammond  v.  Douglass,  5  Ves.,  539;  Hill  v.  Burnham,  15  Ves.,  220. 
3  Burden  u.  same,  1  Ves.  &  B.,  170. 
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he  may  be  allowed  something  in  regard  to  his  skill  and  per- 
sonal services.  This  has  been  regarded  as  a  matter  peculiarly 
for  the  consideration  of  the  referee,  and  will  be  one  of  those 
just  allowances  which  a  judgment  or  order  usually  directs  him 
to  make  to  the  parties,  the  extent  or  necessity  of  which  the 
court  does  not  usually  settle  beforehand,  it  not  being  in  the 
ordinary  course  for  the  court  to  say,  in  the  first  instance,  what 
is  a  just  allowance.1 

Joint  owners  or  partners  are  not  entitled  to  charge  each 
other  for  services  rendered  in  the  care  and  management  of  the 
joint  property,  unless  there  is  a  special  agreement  for  that  pur- 
pose f  or,  it  seems,  unless  a  partner  is  appointed  an  agent  for 
a  special  purpose,  in  which  case  he  may  be  entitled  to  the  usual 
compensation  in  relation  to  such  agency.3  Nor  can  a  partner, 
in  the  absence  of  a  special  agreement,  be  allowed  a  charge  for 
his  services  in  settling  the  affairs  of  the  firm.4  He  may,  how- 
ever, of  course,  be  allowed  all  proper  and  lawful  disbursements. 
Thus,  where  he  has  boarded  journeymen  and  apprentices, 
employed  in  the  joint  business,  he  may  be  allowed  for  such 
board.5  So,  also,  in  regard  to  disbursements  after  dissolution  in 
winding  up  the  business  of  the  firm. 

Jls  to  advances  or  withdrawal  of  capital  stock. 

The  amount  of  the  capital  stock  put  in  by  each  partner  is 
to  be  ascertained,^  and  interest  allowed,  unless  according  to 
special  agreement  the  capital  stock  of  the  one  partner  is  to 
be  put  in  against  the  personal  care,  skill  and  labor  of  the  other. 
The  general  rule  is,  that,  where  no  provision  for  taking  the 
account  is  set  forth  in  the  articles  of  co-partnership,  each  part- 
ner is  entitled  to  be  allowed  against  the  other  everything  that 
he  has  advanced  or  brought  in  as  a  partnership  transaction, 
and  to  charge  the  other  in  the  account  with  what  that  other 
has  not  brought  in,  or  has  taken  out,  more  than  he  ought,  and 


'  Edw.  on  Referees,  667,  citing  Coll.  on  Part,  182. 

0  Franklin  v.  Robinson,  1  John.  Ch.  R.,  158;  Bedford  v.  Kimberly,  3  John.  Ch. 
R.,  434. 

8  Phillips  v.  Turner,  2  Dev.  &  Batt.,  132;  Bedford  v-  Kimberly,  supra. 

*  Coursen  v.  Hamlin,  2  Duer,  513. 

6  Richardson's  Ex'rs  v.  Wyatt's  Ex'rs,  2  Desau.,  471. 
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nothing  is  to  be  considered  his  share  but  his  proportion  of  the 
residue  or  balance  of  the  account.1 

In  a  recent  case  in  this  State,  the  defendant  being  engaged 
in  business  upon  certain  premises  occupied  by  him  under  a 
lease  for  a  term  of  years,  on  the  1st  of  April,  1853,  entered 
into  a  co-partnership  with  the  plaintiffs  for  continuing  the 
business  at  the  same  place  under  the  name  and  style  of  "  M.  & 
C,"  the  capital  of  the  firm  being  $15,000,  each  partner  contri- 
buting the  one-third  part  thereof,  and  each  being  entitled  to 
one-third  of  the  profits.  At  the  same  time  the  defendant 
assigned  to  the  firm  of  M.  &  C,  the  lease  of  the  premises  occu- 
pied by  the  firm.  During  the  continuance  of  the  co-partner- 
ship, the  lease  and  term  for  years  were  treated,  by  all  the  part- 
ners, as  partnership  property,  in  which  they  all  had  an  equal 
interest.  Held,  that  upon  the  dissolution  of  the  co-partnership 
the  defendant  was  entitled  to  receive  the  one-third  part  of  the 
estimated  value  of  the  lease  and  the  unexpired  term  in  the 
leasehold  property.2 

Jls  to  allowance  or  charge  of  interest  between  partners. 

By  the  rule  in  Chancery,3  the  master  was  at  liberty,  on  a 
reference  to  him  to  take  and  state  an  account,  to  allow  interest 
as  should  be  just  and  equitable,  without  any  special  directions 
for  that  purpose,  unless  a  contrary  direction  was  contained  in 
the  order  of  reference.  This  practice,  although  not  specially 
provided  for  now  by  rule,  is  no  doubt,  within  the  principles 
decided  since  the  Code,  in  regard  to  such  references,  still  in 
force.4 

There  does  not  appear  to  be  any  general  or  fixed  rule  for 
taking  the  dissolution  of  a  partnership  as  the  period  from 
which  interest  is  to  be  computed  against  the  partner  who  is 
indebted  to  his  associate.  The  allowance  or  refusal  of  interest 
in  such  cases  depends  upon  the  circumstances  of  each  case.5 

Still,  the  time  of  the  dissolution  of  a  partnership  is  the 
proper  period  to  adjust  the  balance  between  partners  ;  and  the 


1  West  v.  Skip,  1  Ves.,  242. 

2  Morton  &  Canda  v.  Ostrom,  33  Barb.,  259. 

3  Chancery  Rule  107.  4  See  Vol.  I.,  pp.  552,  553. 
5  Beacham  v.  Eckford's  Ex'rs,  2  Sand.  Ch.  R.,  116. 
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party  who  is  then  found  to  be  debtor  is  justly  chargeable  with 
interest  on  such  debt.  It  would  be  very  unreasonable  that  the 
balance  then  truly  due  should  be  retained  in  his  hands,  free  of 
all  interest.  It  is  the  general  practice,  and  such  is  the  good 
sense  of  the  thing,  that  a  rest  should  be  made  on  the  liquida- 
tion and  adjustment  of  accounts  at  the  period  of  the  final  dis- 
solution of  the  concern.1 

A  partner  winding  up  the  business  of  the  firm  is  entitled  to 
interest  when  in  advance,  and  must  be  chargeable  with  it  when 
he  has  surplus  funds.2 

Co-partners  are  not  chargeable,  as  against  each  other,  with 
compound  interest,  unless  where  one  of  them  speculates  with 
partnership  money  for  his  own  profit  and  refuses  to  disclose 
the  profit.3 

What  matters  may  be  embraced  in  accounting. 

The  accounting  is  not  limited  to  matters  between  the  parties 
existing  at  the  time  of  action  brought,  but  it  may  be  brought 
down  to  the  time  of  taking  and  stating  the  account.4 

Report  of  referee. 

The  reference  being  closed,  the  report  of  the  referee  is  next 
to  be  drawn  up  and  signed.  This,  of  course,  is  special  in  its 
nature,  and  is  an  epitome  of  the  proceedings  had  before  the 
referee,  with  his  opinion  and  finding  thereon,  containing  the 
results  of  the  accounts  or  statements,  and  referring  to  the 
schedules  for  detailed  particulars.5 

It  is  recommended  in  a  recent  work  on  practice  in  such  cases,6 
that  where  the  report  involves  many  points  or  items,  it  is  the 
better  practice  for  the  referee  to  summon  the  attorneys  to 
appear  before  him  on  the  settlement  of  the  report.  If  they 
appear,  the  referee  may  hear  them  on  their  objections,  as  under 
the  old  practice. 


1  Stoughton  v.  Lynch,  2  John.  Ch.  R.,  209;  Edw.  on  Referees,  670. 
*  Dougherty  v.  Van  Nostrand,  1  Hoff.  Ch.  R.,  68. 

3  Stoughton  v.  Lynch,  2  John.  Ch.  R.,  209. 

4  Croshie  v.  Leary,  6  Bosw.,  313;  Tyler  v.  Willis,  13  Abhott,  369. 
6  See  Vol.  I.,  pp.  562-564.    See  Report,  Appendix,  No.  200. 

6  Edw.  on  Referees,  674. 
V.  S.    14 
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Filing  report  and  exceptions  thereto. 

The  report  of  the  referee  is  to  be  filed  with  the  clerk,  and 
notice  of  such  filing  given  to  all  parties  who  have  appeared, 
according  to  the  provisions  of  rule  32.  Exceptions  may  be 
made  and  filed  thereto,  within  eight  days  thereafter,  under  the 
provisions  of  the  same  rule.  The  manner  of  taking  such  excep- 
tions, and  the  mode  of  reviewing  the  report,  and  bringing  the 
cause  to  hearing  thereon,  has  been  fully  considered  in  the  first 
volume.1 

Final  hearing  on  report,  and  judgment. 

If  no  exceptions  have  been  taken,  the  cause  will  be  brought 
on  for  final  hearing  as  in  other  cases,2  upon  the  report  of  the 
referee,  and  the  pleadings,  decision  of  the  court  (if  any),  and 
order  of  reference.  The  judgment  rendered  will,  generally,  as 
a  matter  of  course  (unless  exceptions  have  been  taken  and  are 
brought  on  at  the  same  time,  for  agument),  be  a  confirmation, 
and  in  pursuance  of  the  report.  Where  the  entire  partnership 
matters  have  been  closed  up,  either  through  the  intervention 
of  a  receiver  or  otherwise,  and  the  report  comprehends  them 
all,  the  judgment  will  be  final.  It  will  refer  to  the  decision  of 
the  court  (if  a  trial  has  been  had)  and  the  order  of  reference ; 
will  declare  the  partnership  dissolved  ;  will  state  the  rights  of 
the  parties  as  found  by  the  referee ;  and,  subject  to  the  pay- 
ment of  the  partnership  debts  by  the  receiver,  and  his  accounts, 
will  adjudge  and  divide  amounts  and  balances  between  the  par- 
ties as  so  found  in  the  report,  and,  at  the  same  time,  make  an 
adjustment  as  to  costs.3 

If,  however,  the  receiver  has  property  in  his  hands,  or  a  fund 
unaccounted  for,  or,  in  case  there  is  no  receiver,  and  there  are 
debts  and  claims  outstanding,  the  judgment  will  be  interlocu- 
tory merely,  reserving  further  directions  ;  and,  in  case  there  be 
a  receiver  who  has  not  accounted,  directing  such  additional 
accounting  by  him  before  the  same  referee  ;  or,  in  case  of  out- 


1  Vol.  I.,  pp.  565-573.     See  forms  of  Exceptions,  and  Notice  of  filing  Report 
and  hearing,  Appendix,  Nos.  201-203. 

2  See  Vol.  I.,  pp.  573  et  seq. 

3  Edw.  on  Referees,  679.     See  forms  of  Final  Judgment,  Appendix,  Nos.  208, 
209. 
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standing  claims  and  no  receiver,  appointing  a  receiver  with 
directions  to  collect  such  demands  and  wind  up  the  partnership 
affairs,  and  account  for  the  same  before  the  referee,  reserving 
further  directions  until  the  coming  in  of  such  final  report,  which 
will  then  be  brought  on  for  hearing  and  a  final  judgment 
entered.1 

Costs. 

In  cases  of  partnership  accounting,  where  neither  party  is  in 
fault,  or  the  accounts  are  intricate  or  doubtful,  no  costs  are 
allowed  inter  partes,  but  they  are  usually  charged  on  the  fund. 

It  is  stated  to  be  the  constant  practice  of  the  court,  where  a 
mutual  account  is  decreed,  to  reserve  the  question  of  costs  until 
after  the  report,  that  the  court  may  have  it  in  its  power  to 
punish  the  wrong  doer.  But  where  a  party  is  guilty  of  a  fraud, 
or  of  excluding  his  co-partner  from  his  due  proportion  of  the 
profits,  by  means  of  a  secret  agreement,  &c,  costs  may  be 
decreed  against  him  up  to  the  hearing — that  is,  the  time  when 
the  order  of  reference  is  made— and  the  question  of  subsequent 
costs  reserved.2 

SECTION  IV. 

INCIDENTAL   PROCEEDINGS;    INJUNCTION;    RECEIVER,  ETC. 

There  are  some  incidental  proceedings  which  grow  out  of,  and 
in  many  cases  are  inseparable  from,  an  action  for  an  account- 
ing between  partners,  which  must  now  be  briefly  considered. 
The  most  important  of  these  are  the  common  provisional  reme- 
dies of  an  injunction,  and  the  appointment  of  a  receiver. 

Injunction,  in  what  cases  allowed. 

An  injunction  as  well  as  a  receiver  is  an  ordinary  preliminary 
remedy,  on  the  winding  up  of  copartnership  affairs,  by  one 
partner,  or  his  representatives,  against  -his  copartner,  in  cer- 
tain cases  ;  as,  for  example,  if  the  partner  in  possession  be 
insolvent,  or  threaten  fraudulently  to  dispose  of  the  partner- 


1  See  forms  of  Interlocutory  Judgment  in  such  cases,  Appendix,  Nos.  204,  205; 
also  Report  of  Referee  and  Final  Judgment  thereon,  Appendix,  Nos.  206,  207. 

2  Edw.  on  Referees,  681,  682;   Russell  v.  Arostwick,  1  Sim.,  63.    And  see  on 
this  subject,  Vol.  I.,  pp.  590  et  seq. 
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ship  property ;  or  fraudulently,  or  unlawfully  keep  the  other 
party  out  of  possession ;  or  practice  or  threaten  any  other 
abuse.1 

In  particular  cases,  as,  for  example,  the  gross  personal  mis- 
conduct of  a  partner,  it  is  said,  equity  will  restrain  by  injunc- 
tion such  improper  conduct,  or  wrongful  act  of  a  partner,  with- 
out appointing  a  receiver  to  wind  up  the  partnership  affairs  ;2 
or,  without  compelling  a  dissolution  of  the  copartnership  before 
the  expiration  of  the  term  fixed  by  the  copartnership  articles.3 
In  general,  however,  the  provisional  remedy  by  injunction  is 
rarely  applied  for  or  allowed,  except  in  cases  where  a  dissolu- 
tion is  demanded ;  and  the  remedy  of  the  appointment  of  a 
receiver  is  concurrent  with,  or  almost  necessarily  follows  the 
granting  of  an  injunction ;  and  both  applications  may  be 
embraced  in  the  same  notice  or  order  to  show  cause.4 

Though  a  court  of  equity  will  not  compel  a  partner  by  man- 
datory injunction  to  bestow  his  skill,  and  diligence,  and  services 
faithfully  in  the  partnership  business ;  yet,  it  will  interpose  to 
restrain  him  from  wasting  the  partnership  property,  from  mis- 
using the  partnership  name,  from  interfering  to  stop  the  part- 
nership business,  or  from  fraudulent  practices  injurious  or 
ruinous  to  the  partnership,  in  violation  of  his  express  duties  or 
express  contracts.5 

The  court,  however,  will  act  upon  a  sound  discretion  and 
will  not  interfere  to  remedy  any  breaches  of  duty,  unless  they 
are  of  such  a  nature  as  may  produce  permanent  injury  to  the 
partnership,  or  involve  it  in  serious  perils  or  mischiefs  in  future. 
Frivolous  vexatious,  casual  disputes,  mere  differences  of  temper 
and  other  minor  grievances  between  the  parties,  are  not  suffi- 
cient grounds  for  an  injunction.6 

But  where  one  partner  has  improperly  involved  the  partner- 


'  Durham  v.  Jarvis,  8  Barb.,  88;  Smith  t>.  Danvers,  5  Sand.,  669. 
'  Seely  v.  Boehm,  2  Madd.,  176. 

3  Collyer  on  Part.,  B.  2,  chap.  3,  §  5,  p.  256. 

4  See  form  of  Order  to  show  Cause,  Appendix,  No.  167. 

6  Story  on  Part ,  §  224;   3  Kent's  Com.  (4th  ed.),  p.  60;    Kemble  v.  Kean,  6 
Sim.  R.,  333;  Miles  v.  Thomas,  9  Id.,  606,  609. 
6  Ibid;  Collyer  on  Part.,  pp.  218,  236  (2d  ed.) 
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ship  in  debt,  or  has  himself  become  insolvent,  or  has  otherwise 
grossly  misconducted  himself,  courts  of  equity  will  restrain 
him  from  contracting  or  receiving  partnership  debts.1  So  an 
injunction  will  be  granted  against  a  partner  who  grossly  and 
wantonly  obstructs,  injures,  or  prevents  the  carrying  on  of  the 
partnership  business  ;a  or  who  designedly  applies  the  property 
of  the  partnership  to  purposes  not  warranted  by  the  articles  or 
the  objects  of  the  trade.3  So,  if  one  partner  exclude  another 
from  the  benefits  of  the  concern,  the  court  will  interfere  by 
injunction  and  dissolve  the  partnership.4  So,  in  cases  where 
one  partner  refuses  to  allow  his  copartner  to  inspect  the  books, 
or  exercise  other  joint  acts  of  control  over  the  partnership 
property,  or  where  there  has  been  a  studied,  intentional,  pro- 
longed, and  continued  inattention  to  the  application  of  the  one 
partner  calling  upon  the  other  to  observe  the  contract  of  part- 
nership, the  court  will  grant  an  injunction  against  the  breach 
of  it.5 

When  and  how  injunction  applied  for  and  allowed. 

The  injunction  in  an  action  between  partners,  as  in  other 
actions,  may  be  granted  at  the  time  of  commencing  the  action, 
or  at  any  time  afterwards,  before  judgment,  upon  its  appearing 
satisfactorily  to  the  court  or  judge,  by  the  affidavit  of  the 
plaintiff,  or  of  any  other  person,  that  sufficient  grounds  exist 
therefor.6 

The  complaint  in  such  cases  is  a  sufficient  affidavit,  where 
the  allegations  showing  cause  for  the  injunction  are  set  forth 
positively  ;  but,  if  set  forth  on  information  and  belief  only,  the 
■complaint  must  be  supported  by  positive  affidavits  of  the  truth 
of  such  allegations.  All  the  allegations  on  which  the  injunc- 
tion is  founded  must  be  supported  by  the  positive  oath  of  the 
party  to  the  complaint  or  of  witnesses.7 

The  injunction  may  be  allowed  either  by  the  court  at  circuit 


1  Ibid;  Story  on  Part.,  §  227,  and  cases  cited  in  note  (3). 

*  Ibid;  Charlton  v.  Poulter,  19  Ves.,  149,  note  («). 

*  Ibid;  Glassington  v.  Thwaites,  1  Sim.  &  Stu.,  124. 

*  Gow  on  Part.,  chap  2,  §  4,  pp.  Ill,  112. 

6  Ibid.  6  Code,  §  220. 

7  See  Vol.  I.,  p.  357,  and  cases  there  cited. 
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or  special  term,  or  by  a  judge  thereof,  or  by  a  county  judge.1 
If,  however,  by  the  latter,  it  must  be  the  judge  of  the  county 
where  the  action  is  triable,  or  in  which  the  attorney  for  the 
moving  party  resides.2 

It  may  be  allowed  on  the  complaint,  or  complaint  and  affidavit, 
before  summons  is  actually  served,  and  may  then  be  served  with 
the  summons  and  complaint.  A  copy  of  the  affidavit  must  be 
served  with  the  injunction.3 

Notice  of  the  application  for  an  injunction  is  usually  served 
on  the  party  proceeded  against  or  his  attorney ;  but,  in  a  case 
of  emergency  requiring  an  immediate  remedy,  the  moving  party 
may,  in  the  first  instance,  obtain  an  order  to  show  cause  why  an 
injunction  should  not  be  allowed,  (which  is  equivalent  to  a 
notice,)  and  such  order  may  contain  a  clause  that  the  defendant 
be  in  the  meantime  restrained.4  This,  in  most  cases,  is  the  pre- 
ferable course.  The  practice  thereon  has  been  fully  pointed 
out  in  the  first  volume  of  this  work;5  to  which  also  reference 
is  made  in  regard  to  the  general  practice  in  regard  to  prelimi- 
nary injunctions,  including  the  service  thereof,  the  effect  of  the 
injunction,  a  motion  to  discharge,  dissolve  or  modify  the  same, 
<fec,  &c. 

An  undertaking  is  to  be  given  on  obtaining  the  injunction, 
which  must  be  executed  by  the  plaintiff,  either  with  or  without 
sureties,  in  such  sum  as  the  court  shall  prescribe.6  It  must  be 
duly  acknowledged,  and  the  sureties  must  justify  in  double 
the  sum  mentioned  in  the  undertaking.  It  is  then  to  be 
endorsed  with  the  approval  of  the  court  or  judge,  and  must  be 
filed  with  the  clerk  within  five  days  after  the  injunction  is 
granted,  otherwise  the  defendant  may  move  to  vacate  the  pro- 
ceedings for  irregularity,  with  costs,  as  if  no  undertaking  had 
been  given.7 

If  a  general  injunction  has  been  allowed,  it  is  the  duty  of  the 


1  Code,  §  218.  '  Code,  §  224. 

3  Code,  §  220. 

4  See  Order  to  show  Cause,  Appendix,  No.  168. 
6  Vol.  I.,  pp.  259  et  seq. 

6  Code,  §  222.     See  form  of  Undertaking,  Appendix,  No.  168. 
'  Sup.  Court  Rules  6  and  4;  Vol.  I.,  pp.  861-363. 
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party  obtaining  it,  to  move  for  the  appointment  of  a  receiver, 
and  if  this  be  unduly  delayed,  the  court  will  dissolve  the 
injunction.1 

Receiver  in  what  cases  allowed. 

It  is  now  the  established  practice  of  courts  of  equity,  not  to 
appoint  a  receiver  in  partnership  cases,  unless  the  object  of 
the  suit  is  to  obtain  a  dissolution  of  the  partnership.'2  Thus, 
where  the  co-partnership  is  for  a  fixed  term,  and  not  dissoluble 
at  pleasure  merely,  courts  of  equity  will  not  interfere  to  settle 
the  accounts  and  set  right  the  balance  between  the  partners, 
but  await  the  regular  winding  up  of  the  concern.3  Still,  during 
the  existence  of  such  partnership,  and  before  its  term  has 
expired,  an  action  may  be  brought  to  dissolve  the  same,  and  a 
receiver  appointed  before  judgment,  when  a  case  is  made  out 
of  such  gross  abuse  and  misconduct,  on  the  part  of  one  part- 
ner, as  to  satisfy  the  court  that  a  dissolution  ought  to  be 
granted,  and  the  affairs  of  the  partnership  wound  up.4 


1  B16odgood  v.  Clark,  4  Paige,  574;  Osborne  v.  Heyer,  2  Paige,  342;  Webb  v. 
Overman,  6  Abbott,  92. 

2  Story  on  Part.,  §  229;  Roberts  v.  Eb<mhart,  23  Eng.  L.  and  Eq.,  245. 

3  Ibid;  Richardson  v.  Bank  of  England,  4  M.  &  Craig,  165,  172,  173. 

4  The  following  passage  from  Gow  on  Partnership  (chap.  2,  §  4,  p.  114,  3d 
ed.),  sums  up  the  leading  doctrine  on  this  subject: 

"Independently  of  the  administration  of  relief  by  a  court  of  equity,  in  the  cases 
to  which  we  have  alluded,  it  will,  it  seems,  in  some  instances,  interpose,  and, 
during  the  continuance  of  a  partnership,  appoint  a  receiver  of  the  joint  effects. 
But  to  authorize  a  party  to  call  for  the  appointment  of  a  receiver  of  the  stock  of  a 
subsisting  partnership,  he  must  be  prepared  to  show  a  case  of  the  grossest  abuse, 
and  of  the  strongest  misconduct,  on  the  part  of  the  managing  partner;  for,  except 
under  such  circumstances,  the  court  will  not  interfere,  inasmuch  as  the  probable 
result  of  its  interposition  is  the  destruction  of  the  trade.  Oliver  v.  Hamilton,  2 
Anstr.,  453;  Milbank  v.  Revett,  2  Meriv.,  405. 

"  In  a  note  to  the  case  of  Glassingston  v.  Thwaites,  1  Sim.  &  Stu.,  130,  it  is  ques- 
tioned by  the  learned  reporter  whether  the  court  will  ever  interfere  on  an  interlocu- 
tory application  for  a  receiver  or  injunction,  in  the  case  of  a  partnership,  where  there 
is  no  dissolution  occasioned  by  the  acts  of  the  parties,  unless  on  circumstances  clearly 
established,  of  fraud,  entire  exclusion,  or  gross  misconduct.  Nor  will  a  receiver  be 
appointed  upon  a  summary  application,  where  there  is  a  covenant  to  refer,  and  no 
attempt  has  been  made  to  submit  the  matter  in  dispute  to  arbitration.  "Waters  v. 
Taylor,  15  Ves.,  10.  But  if,  in  the  ordinary  course  of  trade,  any  of  the  partners 
seek  to  exclude  another  from  taking  that  part  in  the  concern  which  he  is  entitled  to 
take,  the  court  will  grant  a  receiver,  because  such  conduct  warrants  a  dissolution. 
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But  where  the  party  applying  shows  himself  entitled  to  a 
dissolution  of  the  partnership,  as  in  case  of  fraud,  gross  miscon- 
duct, &c,  of  one  of  the  partners  before  expiration  of  the  term 
of  partnership  ;  or,  if  no  term  be  limited,  then  without  show- 
ing any  cause  for  dissolution  other  than  the  mere  pleasure  of 
the  partner  seeking  it,  a  receiver  will  be  appointed,  almost  as 
a  matter  of  course,  in  a  suit  brought  to  close  the  partnership 
affairs  where  the  partners  cannot  agree.1 

This  is  to  be  understood,  however,  with  the  qualification, 
not  only,  that  it  must  be  such  a  case  as  would  authorize  a  dis- 
solution of  the  partnership,  but  that  the  partner  applying  has 
not  the  undisputed  possession  of  the  property.2 

But  though  such  appointment  is  a  matter  of  course  where  a 
decree  for  dissolution  may  be  made,  yet,  where  the  dissolution 
has  actually  taken  place,  as  in  case  of  death,  &c,  it  is  not  so. 
The  surviving  partner,  as  we  have  seen,  has  the  right  to  wind 
up  the  affairs  of  the  partnership,  and  the  court  will  not  appoint 
a  receiver  and  deprive  the  surviving  partner  of  that  right,  if 
he  be  responsible  and  acts  in  good  faith.  To  justify  the 
appointment  of  a  receiver,  where  there  has  not  been  sufficient 
time  to  wind  up  the  partnership  affairs,  slight  irregularities 
will  not  suffice.  Nor,  is  it  enough  that  the  surviving  partner 
resides  abroad  ;3  there  must  be  some  abuse  or  misconduct,  some 
dishonesty  or  unfairness,  or  insolvency  of  such  survivor,  &c.4 

Wilson  v.  Greenwood,  1  Swanst.,  481;  S.  C,  1  J.  Wilson,  223.  See  also  Read  v. 
Bowers,  4  Bro.  C.  C,  441;  Charlton  v.  Poulter,  19  Ves.,  148,  n.  (c).  The  prin- 
ciple, indeed,  upon  which  the  Court  of  Chancery  interferes  between  the  partners, 
by  appointing  a  receiver,  is  merely  with  a  view  to  the  relief,  by  winding  up  and 
disposing  of  the  concern,  and  dividing  the  product,  but  not  for  the  purpose  of 
carrying  on  the  partnership.  Waters  v.  Taylor,  15  Ves.,  10.  Therefore,  a  receiver 
of  a  partnership  will  not  be  appointed  upon  motion,  unless  it  appear  that  the 
plaintiff  will  be  entitled  to  a  dissolution  at  the  hearing;  for  otherwise  the  court 
might  make  itself  the  manager  of  every  trade  in  the  kingdom.  Goodman  v.  Whit- 
comb,  1  Jac.  &  Walk.,  589;  Chapman  v.  Beach,  lb.,  594;  Harrison  v.  Armitage, 
4  Madd.,  143. 

1  Martin  v.  Van  Schaack,  4  Paige,  479;  Law  v.  Ford,  2  Paige,  310;  Jackson  v. 
De  Forest,  14  How.,  81. 

s  Smith  v.  Lowe,  1  Edw.,  33;  Garretson  v.  Weaver,  3  Edw.,  385;  Henn  v. 
Walsh,  2  Edw.,  129. 

*  Evans  v.  Evans,  9  Paige,  178. 

'  Ibid;  Jaques  u.  Buisson,  11  How.,  394. 
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But,  where,  on  an  actual  dissolution,  by  insolvency  or  other- 
wise, the  concern  is  sought  to  be  closed  up,  the  partner  in  pos- 
session, if  solvent,  and  of  sufficient  capacity  and  integrity, 
should  be  appointed  receiver  on  executing  the  necessary 
security.1 

This  subject  will  be  found  considered  more  at  large  in  the 
first  volume  to  which  the  reader  is  referred.2 

Time  and  manner  of  appointment. 

The  mode  of  the  appointment  of  a  receiver  in  an  action  for 
an  accounting  between  partners  in  no  respect  differs  from  that 
pursued  in  other  equity  actions.  The  practice  thereon  has 
been  already  sufficiently  considered,3  and  such  general  practice 
may  be  substantially  followed  in  the  class  of  actions  now  under 
consideration. 

Powers,  duties  and  obligations  of  the  receiver. 

This  subject,  in  regard  to  receivers  generally,  was  considered 
in  a  former  part  of  this  work.4  A  few  further  observations, 
relative  to  the  duties  of  the  receiver,  under  his  appointment  in 
cases  of  partnership  accounting,  is  all  that  will  be  added  in 
this  place. 

And  first,  when  the  appointment  of  the  receiver  has  been 
perfected  by  his  giving  the  requisite  security,  he  becomes 
entitled  to  the  possession  of  the  partnership  property ;  and  it 
is  his  duty  forthwith  to  take  such  possession.  The  effects  thus 
in  his  possession  are  deemed  to  be  in  the  custody  of  the  court ; 
the  receiver  himself  being  an  officer  of  the  court,  having  no 
power  of  himself,  but  being  subject  in  all  things  to  the  order 
and  control  of  the  court.5 

The  original  order  of  his  appointment  will  usually  direct  the 
partner  in  whose  possession  the  property  may  be  to  deliver 
over  the  possession  thereof.  This  order  may  be  enforced 
against  such  partner  or  other  person  being  a  party  to  the  suit, 


1  Hubbard  and  others  v.  Guild,  1  Duer,  662. 

2  Vol.  I.,  pp.  392-396. 

3  Vol.  I.,  pp.  401  et  seq.    See  forms,  Appendix,  Nos.  167,  169-174. 

4  Vol.  I.,  pp.  374  et  seq. 

8  Van  Rensselaer  v.  Emery  and  others,  9  How.,  136. 


218  ACTIONS  FOR  AN  ACCOUNTING. 

on  demand  and  refusal  to  comply  therewith,  by  process  of 
contempt.1 

Should  the  receiver  find  any  difficulty  in  obtaining  posses- 
sion of  all  the  property,  whether  movable  chattels  or  evidences 
of  debt ;  as,  if  he  finds,  or  has  reason  to  suspect,  that  some 
part  of  it  has  been  secreted,  or  not  delivered  over  to  him 
under  the  order,  he  may  apply  to  the  court  for  directions, 
which  (unless  the  original  order  contain  full  directions  on  that 
subject,  as  it  may  do,  precisely  like  the  case  of  a  receiver  in  a 
creditor's  suit2),  will  grant  a  further  order,  directing  such 
defendant  to  assign,  transfer  and  deliver  to  the  receiver,  on 
oath,  under  the  directions  of  a  referee  to  be  appointed  in  such 
order,  all  the  co-partnership  property,  equitable  interests, 
things  in  action  and  effects,  and  that  he  appear  before  such 
referee,  from  time  to  time,  and  produce  such  books  and  papers, 
and  submit  to  such  examination  as  the  referee  shall  direct,  in 
relation  to  any  matter  which  he  may  be  lawfully  required  to 
disclose.  The  proceedings  upon  such  an  order,  on  behalf  of 
the  receiver,  before  the  referee,  will  be  the  same  as  in  similar 
cases  in  creditors'  suits,  which  have  been  pointed  out  on  a 
former  page.3 

On  any  property  being  discovered  by  the  referee  upon  such 
examination,  he  may  order  the  defendant  to  deliver  it  over  to 
the  receiver  ;4  but  the  defendant  cannot  be  required  to  deliver 
over  property  which  he  swears  is  not  in  his  possession  or  under 
his  control.5 

As  to  the  necessity  of  a  written  assignment ;  this,  it  has  been 
held,  need  not  be  made  in  case  of  personal  property  or  equi- 
table interest,  the  appointment  of  the  receiver  himself  opera- 
ting as  a  complete  transfer  of  title  to  the  receiver.6  In  case 
of  real  estate,  however,  the  rule  is  different,  and  a  written 
assignment  or  conveyance  by  the  partners  is  still  necessary  to 
carry  the  legal  title  to  the  receiver.7     Such  conveyance,  the 

1  Vol.  I.,  pp.  459,  460.  !  See  ante,  pages  146,  147. 

3  Ante,  pages  148-153.     See  forms  in  similar  cases,  Appendix,  Nos.  145-150. 

4  Eldred  v.  Hall,  9  Paige,  640.  *  Fitzhugh  v.  Everingham,  6  Paige,  29. 
•  Porter  v.  Williams,  5  Seld.,  142. 

'  Chautauque  Bank  v.  Risley,  19  N.  Y.  R.,  370;  Moak  v..  Coats,  33  Barb.,  498; 
and  see  ante,  pages  151-153;  note  (7)  on  page  151. 
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court  may  compel  the  parties  to  execute.1  It  will  be  well, 
therefore,  in  all  orders  appointing  a  receiver,  to  insert  not  only 
a  general  direction  to  deliver  over  the  property,  real  and  per- 
sonal, but,  if  there  be  real  estate,  that  the  parties  shall  execute 
an  assignment  or  conveyance  thereof  to  the  receiver. 

The  mode  of  proceeding  by  the  receiver,  to  obtain  property 
in  the  possession  of  a  third  person,  has  already  been  pointed 
out  ;2  and  we  have  also  considered  the  powers  and  duties  of  the 
receiver  in  bringing  suits  and  collecting  and  disposing  of  the 
property  of  the  receivership.3 

It  is  his  duty  to  proceed  at  once  and  sell  tho  partnership 
establishment  and  effects  (including  the  real  property,  if  any), 
without  unnecessary  delay.  The  court  will  not  clothe  him  with 
power  to  carry  on  the  partnership  business.  Though,  in  some 
cases,  where  it  may  be  necessary  to  secure  the  good  will  of  the 
partnership  business  to  the  purchaser,  and  the  full  value  of  the 
partnership  property  to  the  partners  on  the  sale,  the  receiver 
is  allowed  to  carry  on  the  business  until  he  can  make  a  favor- 
able sale  of  the  property.4  It  is  held,  even,  that  he  may  be 
empowered  to  carry  on  the  publication  of  a  newspaper  until 
sufficient  time  is  allowed  to  dispose  of  it  favorably.5 

Unless  the  receiver  is  directed  by  the  order  of  the  court  as 
to  the  manner  of  disposing  of  the  property,  he  may,  it  seems, 
exercise  a  reasonable  discretion,  and  sell  the  same  either  at 
private  or  public  sale.  It  should,  however,  as  far  as  practi- 
cable, be  for  cash  or  its  equivalent,  it  being  the  duty  of  the 
receiver  to  reduce  the  entire  assets  of  the  concern,  as  soon  as 
practicable,  to  cash. 

If,  as  in  case  of  real  estate,  a  more  advantageous  sale  can  be 
effected  for  part  cash  and  part  credit,  with  security  on  the  pro- 
perty, the  receiver,  as  a  matter  of  caution  and  safety,  should 
apply  to  the  court  for  directions  to  make  such  sale. 

And,  generally,  the  receiver  may  apply  to  the  court  at  any 


1  Chautauque  County  Bank  e.  Risley,  19  N.  Y.  R.,  370. 

3  Vol.  I.,  pp.  380,  381.  3  Vol.  I.,  pp.  377-380. 

4  Jackson  v.  Deforest,  per  Paige,  J.,  14  How.,  81,  citing  4  Paige,  479;  15  Ves., 
10;  1  Jac.  &  Walk.,  569;  2  Edw.  Ch.  R.,  130;  3  Id.,  355. 

6  Dayton  v.  Wilkes,  17  How.,  510. 
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time  and  in  all  cases  of  doubt,  for  directions  as  to  how  he  shall 
proceed  in  the  execution  of  his  trust,  and  in  disposing  of  the 
trust  funds.  Such  application  should  regularly  be  made  through 
the  plaintiff  in  the  suit.1 

The  receiver,  while  acting  fairly  and  honestly  in  the  discharge 
of  his  trust,  will,  at  all  times,  be  protected  bj'  the  court.  In 
commencing  doubtful  or  hazardous  suits,  he  should  always,  as 
a  matter  of  caution,  obtain  the  previous  leave  of  the  court ; 
though  he  need  not  do  this  ;  and  he  will  not  be  compelled  to 
pay  costs  personally,  in  an  action  brought  in  his  official  capacity, 
unless  the  court  direct  him  to  do  so  for  mismanagement  or  bad 
faith  in  the  action.2  He  is,  it  is  true,  "  the  creature  of  the 
court ;"  but,  as  it  is  said  in  a  recent  case,3  the  remark  "  applies 
to  him  only  as  the  custodian  or  trustee  of  the  fund  ;  not  to  his 
independence  as  a  party  to  an  action.  In  the  latter  respect, 
he  is  entitled  to  all  the  privileges  of  thought  and  freedom  to 
act,  of  any  other  party." 

This  independence  of  action,  it  seems,  he  may  also  exercise 
at  his  own  risk  and  peril  in  the  payment  of  charges  to  counsel 
and  assistants  in  suits  commenced  by  him.  On  the  final  deter- 
mination of  his  trust,  he  must  answer  for  his  indiscretion  or 
abuse  of  the  fund,  and  his  sureties  must  respond  to  any 
inability  on  his  part,  or  for  his  delinquency  in  paying  any  unau- 
thorized or  unreasonable  demands.4  If  he  desire  to  be  pro- 
tected in  regard  to  such  payments  he  should  obtain  the  pre- 
vious order  of  the  court  to  make  them. 

The  receiver  will  also  be  protected  by  the  court  in  the  pos- 
session of  the  property.  It  is  a  contempt  of  court  to  disturb 
such  possession.5  It  is  a  contempt  to  sue  a  receiver  without 
having  previously  obtained  leave  of  the  court  to  do  so  ;  and 
such  action  will  be  set  aside  for  the  irregularity,  or  stayed  on 
motion  of  the  defendant.6  He  may,  however,  if  he  choose, 
waive  the  right  to  do  so  ;7  the  question  being  one  of  contempt 


'  Vol.  I.,  p.  382.     See  Notice  of  Motion,  and  Order,  Appendix,  Nos.  210,  211. 

2  Devendorf  v.  Dickinson,  21  How.,  275. 

3  Id.,  p.  277,  per  Potteb,  J.  4  Id.,  pp.  278,  279. 
6  Chautauque  County  Bank  v.  Eisley,  19  N.  Y.  R.,  370. 

8  De  Groot  v.  Jay,  9  Abbott,  364.  '  Jay's  Case,  6  Abbott,  293. 
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merely,  and  in  no  way  affecting  the  legal  title.1  A  general 
notice  of  appearance  in  the  action  is  a  waiver  of  the  irregu- 
larity of  commencing  a  suit  against  the  receiver  without  pre- 
vious leave  of  the  court.2  Nor  can  a  receiver  be  made  a  party 
to  an  action,  and  an  injunction  issued  restraining  him  from 
taking  possession  of  the  property,  or  otherwise  discharging  his 
official  trust.  This  would  be  to  restrain  the  court  itself  from 
making  the  proper  disposition  of  the  funds  which  may  come  to 
the  receiver's  hands  ;  the  possession  of  the  receiver  being  that 
of  the  court.  The  proper  and  only  remedy  in  such  case  is  to 
apply  to  the  court  for  instructions.3 

Accounting  of  receiver  and  closing  up  his  trust. 

We  have  seen,  at  a  former  page  of  this  chapter,  that  on  an 
order  declaring  a  dissolution  of  the  copartnership,  a  referee  is 
appointed  to  take  and  state  the  partnership  accounts  ;  and 
that  such  reference  may  be  adjourned  or  suspended  long  enough 
to  enable  the  receiver  to  dispose  of  the  entire  partnership 
assets,  and  reduce  the  same  to  cash.4  The  receiver  will  then 
be  in  a  condition  to  have  his  accounts  settled.  On  application 
to  the  court  a  supplemental  order  may  be  granted  referring  it 
to  the  same  referee  to  take  and  state  the  accounts  of  the 
receiver,  and  ascertain  the  balance  thereof  remaining  in  his 
hands  as  a  necessary  preliminary  to  the  general  accounting 
between  the  partners.5  Such  balance,  so  ascertained,  the 
referee  may  then  assume  as  the  amount  of  the  copartnership 
assets. 

If,  upon  such  accounting  of  the  receiver,  any  questions  or 
disputes  arise,  it  will  be  better  to  report  the  result  of  such 
accounting  to  the  court,  and  obtain  an  order  confirming  such 
report,  before  proceeding  with  the  general  partnership  account- 
ing. The  referee  will  thus  have  a  correct  and  ascertained  basis 
upon  which  to  rest  in  taking  such  accounts.6 


1  Chautauque  County  Bank  v.  Risley.  19  N.  Y.  R.,  370. 
*  Hubbell  &  Curren  v.  Dana,  9  How.,  424. 

3  Van  Rensselaer  v.  Emery  and  others,  9  How.,  136. 

4  Ante,  pages  197,  203. 

5  See  form  of  Order,  Appendix,  No.  212. 

6  See  form  of  Referee's  Report,  and  Order  thereon,  Appendix,  Nos.  213,  214. 
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Should  the  partnership  accounting  be  had,  and  referee's 
report  made,  leaving  claims  uncollected,  or  property  undisposed 
of,  in  the  hands  of  the  receiver,  the  judgment  on  such  report 
of  the  referee,  as  has  been  already  remarked,  will  not  be  final, 
but  will  reserve  further  directions.  In  such  case,  the  receiver, 
when  he  shall  have  finally  closed  up  the  trust,  will  be  entitled 
to  another  reference  to  the  same,  or  any  other  referee,  for  an 
accounting ;  and  may  then  settle  his  accounts  and  report 
thereon  to  the  court.  And  he  may  be  called  to  account  by  any 
party  to  the  action,  and  compelled  to  have  his  accounts  settled.1 

The  amount  of  the  funds  found  in  the  hands  of  a  receiver  on  any 
settlement  of  his  accounts,  or  accounting  before  a  referee,  may 
be  retained  by  him  (unless  otherwise  ordered),  subject  to  the 
order  or  judgment  of  the  court.  If  such  accounting  in  full  has 
been  had  before  the  referee  appointed  to  take  the  general  part- 
nership accounts,  the  result  thereof,  showing  the  whole  amount 
of  the  partnership  cash  fund  in  the  receiver's  hands,  will  appear 
in  the  referee's  report,  and  the  final  judgment  thereon  will 
direct  the  manner  of  its  distribution  by  the  receiver.  Or,  the 
receiver  may  be  directed,  from  time  to  time,  to  bring  such  part- 
nership funds  as  shall  be  thus  ascertained  as  remaining  in  his 
hands,  into  court,  to  abide  the  final  judgment  or  order  of  the 
court. 

The  receiver,  on  rendering  his  accounts,  is  to  be  allowed  the 
same  commissions,  and  like  sums,  for  his  fair  and  honest  expen- 
ditures in  executing  his  trust  as  other  trustees  ;  as  to  which, 
see  the  first  volume  of  this  work.2 

Injunctions  and  receivers  against  partners  in  suits  by  creditors. 

Where  a  limited  partnership  becomes  insolvent,  and  the  mem- 
bers thereof  neglect  to  place  their  property  and  assets  in  the 
hands  of  a  proper  and  responsible  trustee,  to  be  distributed 
among  all  the  creditors  of  the  firm  ratably,  in  proportion  to 
the  amount  of  their  several  debts,  a  creditor,  though  he  has 
not  proceeded  to  judgment  and  execution,  may  file  a  bill,  on 


1  See  form  of  Petition  to  compel  Receiver  to  account,  Order  thereon,  &c,  Appen- 
dix, Nos.  215-220. 

2  Vol.  I.,  pp.  537-539. 
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behalf  of  himself  and  all  other  creditors,  to  have  the  co-part- 
nership assets  distributed  ratably  among  all  the  creditors,  on 
the  ground  that  such  assets  are  a  trust  fund  for  the  benefit  of 
all.1  And  the  same  principle  has  been  held  applicable  to  the 
case  of  insolvent  general  partners.2 

In  such  cases  of  limited  partnerships,  where  suit  is  brought 
for  distribution  of  the  assets,  in  case  of  insolvency,  it  is  held, 
that  an  injunction  and  receiver  may  be  appointed.  The  suit, 
however,  must  be  brought  by  the  creditor  in  behalf  of  himself, 
and  all  the  creditors  of  the  insolvent  firm;  nor  will  these 
remedies  be  allowed  unless  the  indebtedness  is  admitted  by  all 
the  defendants  sought  to  be  made  liable  as  partners.3 

Where  a  creditor  of  such  partnership  has  obtained  judgment, 
he  may  bring  his  suit  in  his  own  name,  and  have  a  receiver  to 
take  so  much  of  the  assets  only  as  will  be  sufficient  to  discharge 
his  own  debt.4  But  where  he  is  a  general  creditor  only,  he  must 
bring  his  suit  in  behalf  of  all  the  creditors,  the  property  of  the 
partnership  being  a  trust  fund  for  all ;  and  the  power  of 
appointing  a  receiver  will  only  be  exercised  when  the  claim  is 
undisputed,  and  where  the  property  will,  as  speedily  as  possible, 
be  applied  to  the  use  of  all  the  creditors.5 

The  proceedings  in  such  action,  including  the  allowance  of 
an  injunction  and  the  appointment  of  a  receiver,  do  not  essen- 
tially differ  from  those  taken  in  actions  between  partners  for  a 
dissolution  and  accounting. 


1  Innes  v.  Lansing,  7  Paige,  583;   Wainwright  et  al.  v.  Stimpson,  2  Barb.  S.  C. 
R.,  379. 

*  Dillon  v.  Horn,  5  Row.,  35. 

*  La  Cliaise  v.  Lord  and  others,  10  How.,  462.   See  also  10  Paige,  261;  7  Paige, 
583;  2  Barb.  S.  C.  R.,  379;  1  Abbott,  213;  15  How.,  481. 

4  La  Cliaise  v.  Lord  and  others,  supra. 

6  Ibid.    See  form  of  Complaints  in  such  cases,  Appendix,  Nos.  162,  163. 
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PROCEEDINGS   IN   ACTIONS   FOR   DIVORCE. 
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III.  Action  for  limited  divorce  or  separation. 

IV.  Incidental  proceedings,  alimony  and  expenses,  effect  of  judgment,  custody 

OF  CHDLDREN.  &.C. 

SECTION  I. 

ACTION  TO  DISSOLVE  MARRIAGE  CONTRACT  ON  THE  GROUND  OF  ADULTERY. 

A  marriage  originally  valid  and  binding,  that  is  a  marriage 
where  there  is  no  force  or  fraud,  and  between  parties  legally 
capable  of  entering  into  such  a  contract  and  which  therefore  is 
not  invalid  ab  initio,  can  be  dissolved,  as  the  law  now  stands 
in  this  State,  only  on  the  ground  of  the  adultery  of  one  of  the 
parties. 

Statutory  provisions. 

The  Supreme  Court,  by  statute,  may  adjudge  a  marriage  to 
be  dissolved  where  adultery  has  been  committed  by  husband 
or  wife  in  the  following  cases  : 

1st.  Where  both  husband  and  wife  were  inhabitants  of  this  State  at 
the  time  of  the  commission  of  the  offense. 

2d.  Where  the  marriage  has  been  solemnized,  or  has  taken  place 
within  this  State,  or  where1  the  injured  party,  at  the  time  of  the  com- 
mission of  the  offense,  and  at  the  time  of  exhibiting  the  bill  of  com- 
plaint (commencing  the  action),  shall  be  an  actual  inhabitant  of  this 
State. 

3d.  Where  the  offense  has  been  committed  in  this  State,  and  the 
injured  party  at  the  time  of  exhibiting  the  bill  of  complaint,  is  an 
actual  inhabitant  of  this  State.2 


1  As  amended  by  act  of  1862,  chap.  246,  §  1. 

2  2  R.  S.,  144,  §  36  (orig.  §  38). 


m  WHAT  CASES  MAY  BE  BROUGHT.  225 

And  it  is  also  provided,  that  if  the  bill  be  filed  by  the  wife, 
and  she  resides  in  this  State,  she  is  to  be  deemed  an  inhabitant 
thereof,  although  the  husband  resides  elsewhere.1 

But  it  is  further  provided  by  statute,  that,  although  the  fact 
of  adultery  be  established,  the  court  may  deny  a  divorce  in 
the  following  cases : 

1st.  "Where  the  offense  was  committed  by  the  procurement  or  with 
the  connivance  of  the  complainant. 

2d.  Where  it  has  been  forgiven,  and  the  forgiveness  proved  by  express 
proof,  or,  by  the  voluntary  co-habitation  of  the  parties  with  knowledge 
of  the  fact. 

3d.  Where  the  suit  has  not  been  brought  within  five  years  after  the 
discovery  by  the  complainant  of  the  offense  charged. 

4th.  Where  the  complainant  shall  be  proved  to  have  committed 
adultery.2 

In  what  cases  action  may  be  brought. 

It  has  been  held  that,  to  entitle  a  party  to  sustain  a  bill  for 
divorce,  he  must  be  an  actual  and  bona  fide  inhabitant  of  the 
State  at  the  time  of  the  adultery  committed,  and  at  the  time 
of  bringing  the  action.3  Where  the  defendant  was  a  non-resi- 
dent at  the  time  of  the  adultery,  and  committed  it  out  of  the 
State,  the  injured  party,  it  was  held,  cannot  maintain  a  suit 
here  for  divorce,  unless  he  was  an  actual  inhabitant  of  the 
State  when  the  offense  was  committed,  and  at  the  time  of  com- 
mencing the  suit.  Coming  temporarily  into  the  State,  to  com- 
mence the  suit,  and  then  departing,  does  not  make  him  an  inhab- 
itant.4 These  rules,  however,  are  now  changed  by  the  recent 
amendment  of  the  second  subdivision  of  the  statute  above  noticed 
which  enables  a  plaintiff  to  maintain  an  action,  where  the  mar- 
riage was  solemnized  in  this  State,  whether  he  shall  be  an 
actual  inhabitant  of  the  State  or  not.5 

A  deed  of  separation  is  no  bar  to  a  divorce  on  the  ground  of 
adultery.6  Nor  is  a  decree  of  separation  a  bar  to  such  suit ;  and 
that,  too,  although  the  defendant,  subsequent  to   such  decree, 


1  2  R.  S.,  147,  §  55  (orig.  §  57).  2  2  R.  S.,  145,  §  40  (orig.  §  42). 

3  Williamson  v.  Parisien,  1  John.  Oh.  R.,  389. 

4  McNeil  v.  McNeil,  3  Edw.,  550.  •  Laws  of  1862,  chap.  246,  §  1. 
6  Anderson  v.  Anderson,  1  Edw.,  380. 

V.  S.    15 
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may  have  obtained  a  void  decree  for  absolute  divorce  in  the 
courts  of  another  State.1  And,  in  general,  a  decree  of  divorce 
by  a  court  of  another  State,  in  an  action  prosecuted  in  the 
defendant's  absence,  and  without  notice  to  or  appearance  by 
the  defendant,  is  without  jurisdiction  and  void,2  and  can  never 
be  a  bar  in  an  action  of  divorce  for  adultery,  against  the  party 
obtaining  such  decree. 

The  statute  empowers  the  court  to  grant  a  divorce,  but  leaves 
it  in  their  discretion.  Thus,  where  a  husband  abandoned  his 
wife  for  eight  years,  and  she,  presuming  him  dead,  had  married 
again ;  the  husband  returned,  discovered  it,  and  with  apparent 
acquiescence  again  departed,  and,  after  a  continued  absence 
abroad  of  twenty  years,  returned  and  sued  for  a  divorce  for  the 
adultery,  the  parties  to  the  second  marriage  still  living  together 
as  husband  and  wife  ;  it  was  held,  in  an  early  case,  that,  though 
the  second  marriage  was  void,  the  lapse  of  time  was  a  bar  to 
the  suit.3  But,  such  second  marriage,  contracted  in  good  faith 
in  the  lifetime  of  the  other  party,  is  now,  by  statute,4  voidable 
merely,  and  is  considered  void  only  from  the  time  it  is  so 
decreed.  Continued  cohabitation,  therefore,  in  pursuance  of  it, 
though  with  knowledge  that  the  first  husband  or  wife  is  living, 
is  not  such  criminal  adultery  as  will  authorize  a  divorce  until 
after  a  decree  of  the  nullity  of  such  second  marriage  is  pro- 
nounced. 

The  statute  above  cited8  specifies  four  cases  "in- which  the 
court  may  deny  a  divorce,  although  the  fact  of  the  defendant's 
adultery  be  established,  namely:  1st,  in  case  of  procurement 
or  connivance  by  the  plaintiif;  2d,  condonation  or  forgiveness; 


1  Viseher  v.  Vischer,  12  Barb.,  380.  But  see,  contra,  Coddington  v.  Codding- 
ton,  10  Abbott,  450. 

2  Ibid;  McGiffert  v.  MoGiffert,  31  Barb.,  69;  17  How.,  17.  See  also  13  Wend., 
407;  15  John.,  121;  13  John.,  192;  1  John.,  424. 

3  Williamson  v.  Williamson,  1  John.  Ch.  R.,  486.  By  the  present  rule  of  the 
Supreme  Court  (No.  86),  a  much  shorter  time  would  be  sufficient.  Where  such 
parties  are  living  together  as  man  and  wife  under  a  void  marriage,  or  in  adulterous 
intercourse,  the  plaintiff  must  show  th&t  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the  plaintiff. 

4  2  R.  S.,  139,  §  6. 

6  Valloau  v.  Valleau,  6  Paige,  207 ■  Stanford  v.  Stanford,  1  Edw.,  317. 
6  jinte,  page  225. 
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3d,  limitation  as  to  time,  namely,  five  years  after  discovery  of 
the  offense  ;  and,  4th,  adultery  committed  by  the  plaintiff. 

1st.   Procurement  or  connivance. 

To  constitute  connivance,  actual  corruption  is  not  necessary. 
Passive  acquiescence,  with  the  intention  and  in  the  expecta- 
tion that  guilt  will  follow,  is  suificient.  But  on  the  other  hand 
there  must  be  consent — not  mere  negligence,  inattention,  con- 
fidence, or  dulness  of  apprehension.  The  injured  party  may 
wait  for  adequate  proof,  but  no  longer.  And  connivance  is 
generally  proved  by  circumstantial  evidence.1 

Collusion  is  an  agreement  between  the  parties  for  one  to 
commit,  or  appear  to  commit,  an  act  of  adultery,  so  as  to  suffer 
the  other  to  obtain  a  remedy  as  for  a  real  injury.  And  this  is 
thought  to  be  what  is  meant  by  the  word  procurement  in  the 
statute.2  The  fact  that  there  was  no  procurement  or  conni- 
vance must  be  shown  to  the  court,  either  by  suitable  averments 
in  the  complaint,  verified  by  the  oath  of  the  plaintiff,  or  by 
the  plaintiff's  affidavit  on  the  hearing.3 

2d.   Condonation  or  forgiveness. 

Though  by  the  provisions  of  the  86th  rule  the  plaintiff,  pre- 
vious to  obtaining  final  judgment,  must  show  either  by  aver- 
ments in  the  complaint  verified,  or  by  affidavit,  that  there  has 
been  no  condonation  resulting  from  the  voluntary  co-habitation 
of  the  parties  after  knowledge  of  the  fact  of  adultery,  yet  a 
defendant,  if  he  or  she  intend  to  rely  on  condonation,  either 
express  or  implied  by  voluntary  co-habitation,  should  take 
such  defense  by  answer ; — that  is  either  by  denying  the  allega- 
tion on  that  subject  in  the  complaint ;  or,  if  there  be  no  allega- 
tions on  the  subject,  by  setting  up  affirmatively  in  the  answer 
the  facts  of  such  condonation.4  Though,  even  if  he  neglect  to 
set  it  up,  if  there  be  reason  to  suspect  that  such  a  defense 
exists,  the  court  may  ex-officio  direct  an  inquiry  to  ascertain 
the  fact.5 

And,  under  the   Chancery   practice,  it   was  held,   that   an 


1  2  Barb.  Ch.  Pr.,  253,  and  cases  there  cited. 

2  Ibid,  2  Hoff.,  258.  s  Sup.  Court  Kule  : 
'  Smith  v.  Smith,  4  Paige,  32.  6  Ibid. 
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answer  might  both  deny  the  adultery,  and  also  insist  that 
there  has  been  a  condonation  of  the  offense.1 

2d.  Forgiveness  or  condonation  is  embraced  in  a  voluntary 
cohabitation  between  husband  and  wife,  after  full  knowledge  of 
an  act  of  adultery  committed  by  one  party.2  It  seems  that  the 
cohabitation  of  the  wife  with  her  husband,  after  his  private 
confession  to  her  of  an  act  of  adultery,  but  which  she  has  no 
means  of  proving  so  as  to  justify  her  in  leaving  him,  is  not 
such  a  condonation  of  the  offense  as  will  bar  her  suit  for  a 
divorce  upon  a  subsequent  discovery  of  the  means  of  establish- 
ing his  guilt.3  To  found  legal  condonation  as  a  bar  to  adultery, 
there  must  be  a  complete  knowledge  of  all  the  adulterous  con- 
nection, and  a  condonation  subsequent  to  such  knowledge. 
Condonation  is  only  a  conditional  forgiveness  of  the  injury; 
and,  therefore,  a  repetition  of  the  offense  will  revive  the  con- 
doned adultery.4  But,  a  condoned  adultery  will  ho^,  in  the 
State  of  New  York,  be  revived  by  an  act  of  cruelty  alone,  on 
the  part  of  the  husband,  so  as  to  entitle  the  wife  to  a  divorce.5 
To  revive  a  condoned  adultery,  the  subsequent  misconduct  of 
the  defendant  must  appear  to  have  been  of  the  same  character. 
But  the  complainant  in  a  suit  for  divorce  on  account  of  subse- 
quent misconduct  of  the  defendant,  may  give  the  condoned 
adultery  in  evidence  in  support  of  the  charge  for  the  new 
offense.6 

The  principle  of  condonation  attaches  to  cases  of  separation 
as  well  as  to  suits  for  absolute  divorce.  Condonation  of  cruel 
treatment  is  always  subject  to  the  condition  that  the  husband 
shall  afterwards  treat  his  wife  with  conjugal  kindness.  If  such 
condonation  is  attempted  to  be  inferred  from  cohabitation,  the 
presumption  may  be  rebutted  by  the  accompanying  circum- 
stances.7 

1  Smith  v.  Smith,  4  Paige,  32. 

2  Johnson  v.  Johnson,  4  Paige,  460;  Wood  v.  Wood,  2  lb.,  108;  Williamson  v. 
Williamson,  1  J.  C.  R.,  492. 

3  Hofmire  v.  Hofmire,  7  Paige,  60. 

1  Smith  v.  Smith,  4  Paige,  432;  Bramwell  i>.  Bramwell,  3  Hogg.  Eccl.  R.,  629; 
Worsley  v.  Worsley,  1  lb.,  745;  Durant  v.  same,  lb.,  761;  D'Aguilar  v.  D'Aguilar, 
lb.,  781;  Calkins  v.  Long,  22  Barh.  S.  C.  R.,  97. 

6  Johnson  v.  Johnson,  4  Paige,  460.  6  Ibid. 

'  WhispeU  v.  Whispell,  4  Barb.  S.  C.  R.,  217. 
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3d.   Suit  not  brought  in  time. 

The  true  construction  of  the  subdivision  touching  the  bring- 
ing a  suit  in  time,  was  held,  in  the  case  alreadjr  referred  to,1  to 
be,  that  if  the  plaintiff  knew  that  his  wife  had  contracted  a 
second  marriage,  and  continued  openly  to  cohabit  with  such 
second  husband  ;  or,  that  she  was  living  in  open  and  continued 
adultery  with  another  person,  even  without  the  usual  form  of  a 
marriage  ;  the  right  to  commence  an  action  for  a  divorce  for 
such  adultery  would  be  barred  after  the  expiration  of  five  years, 
although  such  cohabitation  or  adulterous  intercourse  is  con- 
tinued down  to  the  time  of  the  commencement  of  the  action. 
If  the  wife,  after  the  husband  has  abandoned  her  and  been 
absent  more  than  five  years,  marries  a  second  time,  the  first 
husband  cannot  obtain  a  divorce  on  the  ground  of  her  adultery 
with  the  second  husband,  unless  he  can  establish  the  fact  that, 
at  the  time  of  the  second  marriage,  the  wife  knew  that  her 
first  husband  was  living  within  five  years  then  next  preceding.2 
If  the  adultery  was  open  and  notorious,  he  must  show,  that,  by 
reason  of  his  absence  from  the  country,  or  otherwise,  he  was 
not  aware  of  it  until  within  five  years  of  the  time  of  com- 
mencing suit.3  As  before  remarked,  in  such  case,  the  second 
marriage  being  contracted  in  good  faith,  no  decree  for  divorce 
can  be  obtained  until  such  second  marriage  has  been  judicially 
annulled.4 

The  plaintiff  may,  though  he  need  not,  allege  in  his  complaint 
that  five  years  have  not  elapsed  since  the  discovery  of  the 
adultery ;  or,  if  the  defendant  is  living  in  adulterous  inter- 
course, that  five  years  have  not  elapsed  since  the  discovery  of 
such  adulterous  intercourse.  If  these  facts  are  not  alleged  in 
the  complaint  and  verified  by  the  plaintiff's  oath,  then,  by  the 
86th  rule,  the  plaintiffs  affidavit  of  such  facts  must  be  pro- 
duced before  judgment  will  be  rendered. 

The  defense  of  lapse  of  time  may  be  taken  by  way  of  answer. 
Though,  no  doubt,  it  is  a  sufficient  ground  for  refusing  a  divorce, 
whenever  the  fact  appears  in  proof  to  the  court,  whether  set 
tip  in  the  answer  or  not. 


1  Valleau  v.  Valloau,  6  Paige,  211.  *  Ibid. 

3  Ibid.  l  Ibid,  ante,  page  226. 
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4th.  Adultery  of  the  plaintiff. 

This  defense,  if  intended  to  be  relied  upon,  must  be  set  up  in 
the  answer.  And  the  defendant  may  rely  upon  it  as  defensive 
merely,  as  in  a  case  where  the  adultery  of  the  defendant  is  not 
intended  to  be  denied ;  or  the  defendant  may  deny  the  charge, 
and  set  up,  by  way  of  counterclaim,  adultery  by  the  plaintiff, 
and  ask  affirmative  relief.1  Though  he  cannot,  in  an  action  for 
divorce  on  the  ground  of  adultery,  set  up  by  way  of  counter- 
claim, demanding  affirmative  relief,  the  defense  of  cruel  and 
inhuman  treatment  of  the  defendant  by  the  plaintiff.2 

In  an  answer  of  the  adultery  of  the  plaintiff,  the  defend- 
ant need  not  set  up  the  jurisdictional  facts  required  by  statute 
to  entitle  the  plaintiff  to  a  divorce,3  namely,  as  to  the  residency 
of  the  parties,  the  place  of  marriage,  and  the  place  where  the 
offense  was  committed.  The  statute,  authorizing  the  court  to 
deny  a  divorce  in  case  of  the  plaintiff's  adultery,  refers  only  to 
circumstances  of  guilt,  and  not  to  any  question  of  mere  juris- 
diction.4 It  is  presumed,  however,  that  if  the  defendant  wishes 
to  go  beyond  a  mere  defensive  answer  in  bar  of  the  action,  and 
asks  affirmative  relief,  he  would  then  be  bound  to  set  up  and 
prove  these  jurisdictional  facts,  in  the  same  way  that  a  plain- 
tiff is  required  to  do  in  order  to  obtain  a  judgment  of  divorce. 

Though  no  decree  can  be  had  by  a  plaintiff  for  an  adultery 
committed  after  suit  commenced,5  yet,  if  after  suit  brought, 
the  plaintiff  commit  adultery  it  is  a  bar  to  the  action  ;  and  even 
after  answer  has  been  put  in,  the  defendant  will  be  permitted, 
if  application  is  made  immediately  after  the  discovery  of  the 
fact,  to  set  up  such  defense  in  a  supplemental  answer,  or  by 
way  of  cross  action.0  An  adultery  of  the  complainant  which  has 
been  condoned,  is  not  an  adultery  which  would  entitle  defend- 
ant to  a  divorce,  within  section  42, 7  making  such  adultery  pf 
the  complainant  a  bar  to  his  suit  for  a  divorce.8 

1  B.  v.  B.,  11  Leg.  Obs.,  350;  Wood  v.  Wood,  2  Paige,  108;  Smith  v.  Smith, 
4  Paige,  432. 

2  Diddell  v.  Diddell,  3  Abbott,  167.  3  2  R.  S.,  144,  §  38. 
4  Ibid,  145,  §  42;  Leseuer  v.  Leseuer,  31  Barb.,  330. 

B  Ferrier  v.  Ferrier,  4  Edw.,  296. 

6  Smith  v.  Smith,  4  Paige,  432.  7  2  R.  S.,  p.  145. 

8  Morrell  v.  Morrell,  1  Barb.  S.  C.  R.,  318.  But  see  same  case,  3  Barb.  S.  C. 
R.,  236. 
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Commencement  of  suit. 

The  suit  is  commenced  by  the  service  of  a  summons,  or  of  a 
summons  and  complaint,  as  in  other  equity  cases. 

In  case  the  defendant  cannot  after  due  diligence  be  found 
within  this  State,  the  summons  (Code  §  135,  sub.  5,)  may  be 
served  by  publication,  pursuant  to  an  order  for  that  purpose, 
obtained  in  the  manner  pointed  out  in  the  first  volume  -,1  or,  in 
a  proper  case,  by  substituted  service  pursuant  to  the  act  of 
1853,  on  an  order  of  the  court  or  judge.2  In  other  cases  it 
must  be  served  personally.  Even  where  the  wife  is  a  lunatic, 
the  service  must  be  personal,  and  cannot  be  made  upon  one  of 
her  nearest  relatives.3  And  it  must  be  such  as  fairly  to  apprise 
the  defendant  of  the  commencement  of  the  action,  otherwise  it 
will  be  regarded  as  a  fraudulent  or  unfair  use  of  the  process  of 
the  court,  and  a  judgment  founded  upon  such  service  will  be 
set  aside  on  motion.* 

A  married  woman  need  in  no  case  prosecute  or  defend  by 
guardian  or  next  friend.5  This  provision  of  the  Code  changes 
the  Chancery  rule  which  required  an  infant  married  woman  to 
prosecute  by  next  friend  ;  and  if  defendant  to  answer  by  guar- 
dian ad  litem.0 

Complaint. 

The  complaint  in  an  action  for  divorce  must  allege  the  mar- 
riage of  the  parties,  and  such  facts  as  will  show  that  the  court 
has  jurisdiction,  namely :  that  the  marriage  took  place  in  this 
State,  or7  the  plaintiff,  at  the  time  when  the  offense  was  com- 
mitted and  at  the  time  of  suit,  was  an  inhabitant  of  this  State  ; 
or,  if  the  marriage  was  not  solemnized  in  this  State,  then,  that 
the  offense  was  committed  in,  and  the  injured  party  at  the 
time  of  suit  commenced  was,  an  actual  inhabitant  of  this  State ; 
or,  if  both  the  marriage  was  solemnized,  and  the  offense  com- 


1  Vol.  I.,  pp.  48  et  seq. 

2  Laws  of  1853,  p.  974.    See  Vol.  I.,  p.  47.    But  see,  as  to  such  service  in  fore- 
closure cases,  ante,  pages  80,  81,  and  note. 

"  Heller  v.  Heller,  1  Code  R.  (N.  S.),  309. 

'  Bulkley  v.  Bulkley,  6  Abbott,  307;  and  see  as  to  service,  Vol.  I.,  pp.  42-46. 
0  Code,  §  114.  6  Wood  v.  Wood,  2  Paige,  110. 

7  See  Laws  of  1862,  chap.  246,  §  1. 
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mitted  in  another  State,  then,  that  both  husband  and  wife  were 
inhabitants  of  this  State  at  the  time  of  the  commission  of  the  ■ 
offense.1 

The  adultery  must  be  specifically  charged,  with  such  certainty 
as  to  time,  place  and  person,  that  the  defendant  may  be  able  to 
meet  the  fact  on  the  trial.  And  the  name  of  the  person  with 
whom  the  adultery  was  committed  must  be  stated,  if  known. 
If  not  known,  that  fact  should  be  averred,  and  the  time,  place 
and  circumstances  of  the  adultery  should  be  stated.2  And  if 
this  be  not  done,  no  reference  will  be  ordered,  or  issue  of  fact 
awarded.3  Thus,  a  complaint  merely  charging  adultery  at  a 
specified  time  and  place,  "  committed  with  a  female  whose 
name  is  unknown  to  the  plaintiff,  and  the  particular  circum- 
stances whereof  are  unknown  to  the  plaintiff,"  is  too  indefinite; 
and,  upon  such  a  complaint  a  reference  will  be  denied  on 
default. 

The  prayer  for  relief  should  be  in  terms  that  the  marriage 
contract  be  declared  void  and  dissolved,  and  a  divorce  a  vinculo 
be  granted ;  for,  if  the  prayer  be  only  for  separation,  no  abso- 
lute divorce  can  be  granted  if  the  defendant  do  not  answer, 
and,  in  such  case,  the  plaintiff  can  have  no  ftirther  relief  than 
he  has  demanded.5 

An  averment  in  the  complaint,  by  a  wife,  that  the  defendant 
had  deserted  and  failed  to  maintain  her,  it  has  been  held,  is 
pertinent.6  And  the  insertion  of  charges  of  cruel  treatment, 
as  evidences  of  infidelity,  though  generally  useless,  will  not 
render  the  complaint  demurrable.7  Such  charges,  it  has  been 
held,  may  be  proved  in  connection  with,  and  in  corroboration  of, 
other  facts  which  lead  strongly  to  the  conclusion  that  adultery 
was  in  contemplation  or  had  been  committed  ;8  and,  of  course, 
they  are  properly  inserted  in  the  complaint  whenever  proof  of 
such  charges  may  be  given. 


1  See  Pugsley  v.  Pugsley,  9  Paige,  59;  2  R.  S-,  144,  §  38. 

2  Wood  v.  Wood,  2  Paige,  109.  3  Ibid;  2  Barb.  Ch.  Pr.,  256. 
4  Heyde  v.  Heyde,  4  Sand.,  692;  Kane  v.  Kane,  3  Edw.,  389. 

6  Anon.,  11  Abbott,  231;  Code,  §  275. 

B  Casey  v.  Casey,  2  Barb.,  59.  '  Beach  v.  Beach,  11  Paige,  161. 

8  Mulock  v.  Mulock,  1  Edw.,  14. 
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But,  a  cause  of  action  for  adultery,  and  one  for  cruel  treat- 
ment, being  distinct  and  independent,  and  leading  to  distinct 
issues  and  judgments,  cannot  be  joined  together  in  the  same 
complaint.1 

It  is  not  in  general  necessary,  nor  is  it  considered  proper,  to 
insert  in  the  complaint  by  a  wife,  allegations  respecting  the 
amount  and  value  of  the  defendant's  property,  with  a  view  to 
alimony  upon  a  judgment  for  divorce.  Such  questions  are  not 
properly  issues  to  be  raised  on  the  pleadings ;  but  the  amount 
of  alimony  is  a  question  for  the  court  to  determine,  after  the 
finding  of  the  jury  upon  the  issues  presented  in  favor  of  the 
wife.2 

By  the  present  rule  of  the  Supreme  Court  (No.  86),  which  is 
similar  to  the  former  Chancery  rule,  the  complaint  should  also 
aver  that  the  adultery  charged  was  committed  without  the  con- 
sent, connivance,  privity  or  procurement  of  the  plaintiff — that 
five  years  have  not  elapsed  since  the  discovery  of  the  fact  that 
such  adultery  had  been  committed — and  that  the  plaintiff  has 
not  voluntarily  cohabited  with  the  defendant  since  such  dis- 
covery. Also,  where,  at  the  time  of  the  offense  charged,  the 
defendant  was  living  in  adulterous  intercourse  with  the  person 
with  whom  the  offense  is  alleged  to  have  been  committed,  that 
five  years  have  not  elapsed  since  the  commencement  of  such 
adulterous  intercourse  was  discovered  by  the  plaintiff.  These 
allegations  are  all  issuable,  and,  if  denied  in  the  answer,  are  to 
be  tried  by  jury  in  the  manner  hereafter  stated.3 

But,  the  rule  seems  to  contemplate  that  they  need  not  neces- 
sarily be  set  forth  in  the  complaint,  in  which  case,  however,  no 
judgment  can  be  rendered  unless  the  plaintiffs  affidavit  be  pro- 
duced, stating  such  facts.  And,  though  the  complaint  is  not 
demurrable  for  want  of  such  statements,  yet,  the  defendant,  if 
.  he  thinks  proper,  may  raise  such  issues  in  his  answer. 

If  the  plaintiff  (the  husband,)  wishes  to  question  the  legiti- 
macy of  any  of  the  children  of  his  wife,  the  allegation  that  they 


1  Mcintosh  v.  Mcintosh,  12  How.,  289;   Smith  v.  Smith,  4  Paige,  92;  Kose  v. 
Rose,  11  Paige,  166. 

2  Forrest  v.  Forrest,  6  Duer,  102. 

3  See  form  of  Complaint  containing  such  allegations,  Appendix,  No.  221. 
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are,  or  that  he  believes  them  to  be  illegitimate  must  be  dis- 
tinctly made  in  the  complaint.1 

Answer. 

The  defendant  in  the  answer  may,  either  with  or  without  a 
denial  of  the  charge  of  adultery,  set  up  the  adultery  of  the 
plaintiff  or  any  other  matter  which  is  a  bar  to  a  divorce  f  and 
may  demand  affirmative  relief.3  And  though  the  answer  con- 
tain a  denial  of  the  charge  of  adultery  it  may  set  up  not  only 
the  adultery  of  the  plaintiff,  but  a  condonation  of  the  offense  in 
bar  of  the  suit.4 

But,  in  an  action  by  a  husband  against  his  wife  for  a  divorce 
on  the  ground  of  adultery,  the  defendant  cannot  set  up  the 
cruel  and  inhuman  treatment  of  the  plaintiff;5  either  by  way 
of  counterclaim  or  in  bar  of  the  action,0  and  this,  no  doubt,  for 
the  same  reason  above  stated  in  regard  to  the  joinder  of  such 
causes  of  action  in  the  same  complaint,  namely,  because  such 
allegations  lead  to  distinct  and  different  issues  and  judgments. 
Nor,  in  such  action,  can  the  defendant  interpose  the  defense  of 
the  physical  incapacity  of  the  plaintiff  to  contract  the  marriage 
relation,  where  more  than  two  years  have  expired  since  the 
marriage,  within  which  time  no  action  has  been  brought  against 
the  plaintiff  on  that  ground.7 

The  recriminatory  charge  of  adultery  must  be  set  up  in  the 
answer  in  the  same  manner  as  in  the  complaint,  and  the  same 
allegations  should  be  made,  that  it  was  committed  without  the 
defendant's  procurement,  connivance,  privity,  or  consent ;  and 
these  allegations  in  the  answer  as  well  as  in  the  complaint  are 
issuable.8  But  it  need  not  allege  that  the  parties  are  residents, 
or  other  facts  which  by  statute 9  are  necessary  to  give  jurisdic- 
tion  in  an  action  for  divorce,  the  defense  of  adultery  being  of 


1  Sup.  Court  Rule  90.     See  form  of  Complaint  in  such  case,  Appendix,  No.  222. 

2  See  Sup.  Court  Rule  89. 

3  B.  v.  B.;  11  Leg.  Obs.,  350. 

*  Wood  v.  Wood,  2  Paige,  108;  Smith  v.  Smith,  4  Paige,  432. 

8  Diddell  v.  Diddell,  3  Abbott,  167. 

c  Griffin  v.  Griffin,  23  How.,  183.  7  Ibid. 

8  Morrell  v.  Morrell,  3  Barb.,  236. 

9  2  R.  S.,  144,  §  36  (orig.  §  38). 
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itself  sufficient,  without  proof  of  any  such  jurisdictional  cir- 
cumstances.1 

The  answer  of  adultery  on  the  part  of  the  plaintiff,  by  the 
present  practice,  constitutes  a  counterclaim,  requiring  a  reply, 
which  may  be  a  denial  of  such  alleged  adultery,  or  a  condona- 
tion thereof,  or  both,  or  any  other  matter  which  would  be  a 
bar  to  an  action  for  the  adultery  alleged  in  such  answer. 

Though  the  adultery  of  the  plaintiff  was  not  committed,  or 
has  not  been  discovered  until  after  suit  commenced,  as  before 
remarked,  it  may  be  set  up  in  the  answer.  But  if  committed 
or  discovered  after  the  answer  has  been  put  in,  leave  must  be 
obtained  of  the  court  to  put  in  a  supplemental  answer  setting 
up  such  defense.2  By  the  Revised  Statutes  the  answer  in  a 
divorce  case  may  be  put  in  without  verification.3 

Proceedings  for  judgment  by  default. 

It  is  provided  by  rule  86  that  in  an  action  for  divorce  or 
separation,  or  to  declare  a  marriage  contract  void,  if  the 
defendant  fail  to  answer  the  complaint,  or  if  the  facts  charged 
in  the  complaint  are  not  denied  in  the  answer,  the  court  to 
which  application  is  made  for  judgment,  shall  order  a  reference 
to  take  proof  of  all  the  material  facts  charged  in  the  complaint.4 

The  application  is  made,  as  in  other  cases,  at  special  term, 
upon  affidavit,  or  other  proof  of  service  of  the  summons,5  and 
is  an  exparte  application,  unless  the  defendant  has  served  notice 
of  appearance,  in  which  case  the  usual  notice  of  the  motion 
must  be  given.6 

And  no  reference  will  be  ordered  until  the  court  is  satisfied 
that  the  summons  has  been  served  within  its  jurisdiction  ;  (or 
by  publication  pursuant  to  the  provisions  of  the  Code,)  and  the 
original  affidavit  of  service  must  be  produced.7 


1  Leseuer  v-  Leseuer,  31  Barb.,  330.     See  ante,  page  230. 

2  Smith  v.  Smith,  4  Paige,  432. 

3  2  R.  S.,  144,  §  37.    See  form  of  Answer,  Appendix,  No.  232. 

4  And  by  Rule  91,  it  is,  among  other  things,  provided  that  no  judgment  for 
divorce  shall  be  made  of  course,  by  the  default  of  the  defendant,  or  in  consequence 
of  any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 

6  See  forms  Affidavits,  Appendix,  No.  225. 

6  See  form  Notice,  Appendix,  No.  226. 

7  Sheltzer  v-  Sheltzer,  2  Edw.,  584;  Robinson  v.  Robinson,  1  Barb.,  27. 
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Order  of  reference. 

The  order  of  reference  by  the  rule  (No.  86,)  simply  requires 
the  referee  "  to  take  proof  of  all  the  material  facts  charged  in 
the  complaint."  But,  by  the  statute,  the  reference  is  made  with 
directions  to  the  master  (referee,)  to  take  proof  of  the  facts 
charged  and  report  the  same  to  the  court  with  his  opinion 
thereon  ;  and  the  cause  must  be  heard  on  such  proof  and  report 
before  any  final  decree  can  be  pronounced.1  And  such,  under 
the  present  practice,  is  still  the  form  of  the  order,  namely,  to 
take  proof  of  all  the  material  facts  charged  in  the  complaint, 
and  to  report  such  proofs  to  the  court  with  the  opinion  of  the 
referee  thereon.2 

It  is  provided  by  the  86th  rule  that  the  court  shall  in  no 
case  order  the  reference  to  a  referee  nominated  by  either  party.3 

The  order  of  reference  is  to  be  filed  in,  or  certified  to  the 
proper  county,  and  entered  as  in  other  cases,  and  if  the  defend- 
ant has  given  notice  of  appearance,  a  copy  order  must  be  served 
on  the  opposite  attorney. 

Proceedings  before  referee. 

The  referee  proceeds  with  the  reference  expurte,  if  there  be 
no  appearance  by  the  defendant,  or  on  the  regular  notice,  if 
there  has  been  an  appearance. 

He  is  to  take  proof  of  all  the  material  allegations  in  the 
complaint,  that  is  to  say  the  marriage  of  the  parties,  the'  adul- 
tery charged,  the  allegations  as  to  the  legitimacy  of  the  chil- 
dren, if  the  complaint  contain  such  allegations  ;4  and  the  sev- 
eral allegations  specified  in  the  86th  rule  which  may  be  proved 
by  the  testimony  of  the  plaintiff.5  So  also  the  plaintiff  must 
prove  the  allegations  as  to  the  jurisdiction  of  the  court  above 
mentioned  (necessarily  inserted  in  the  complaint,)  as  that  the 
marriage  was  solemnized  in  this  State,  or  that  the  plaintiff  was 
an  actual  inhabitant  of  the  State,  as  well  at  the  time  of  the 


1  2  R.  S.,  145,  §  39  (orig.  §  41). 

5  By  the  provisions  of  Rule  90,  the  cause  is  to  be  heard  "  upon  the  coming  in  of 
the  proofs,"  &c. 

3  See  Order  of  Reference,  Appendix,  No.  227. 

5  Sup.  Court  Rule  90. 

0  See  Dodge  v.  Dodge,  7  Paige,  589;  Dbbbs  v.  Dobbs,  3  Edw.,  377. 
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commencement  of  the  action  as  at  the  period  when  the  adultery- 
was  committed,  &c,  &C.1 

The  referee  must  not  rely  upon  depositions  prepared  and 
brought  to  him,  but  he  must  have  the  witnesses  produced 
before  him,  and  must  take  the  testimony  from  such  witnesses 
themselves.2 

Proof  of  actual  marriage  is  not  necessary ;  but  the  marriage 
may  be  shown  from  cohabitation,  reputation,  acknowledgment 
of  the  parties,  reception  in  the  family,  and  other  circumstances.3 
Matrimonial  cohabitation,  acts  of  recognition  of  the  parties  as 
husband  and  wife  by  friends,  together  with  general  reputation, 
will  be  sufficient  to  establish  the  fact  of  marriage.4 

As  to  proof  of  the  adultery,  it  is  a  fundamental  rule  that  it 
is  not  necessary  to  prove  the  fact  directly ;  but  it  may  be 
inferred  from  circumstances  that  lead  to  it  as  a  necessary  con- 
clusion.5 

The  testimony  of  a  prostitute,  uncorroborated,  is  not  sufficient 
to  prove  the  adultery.6  And,  a  verdict  for  the  husband  against 
a  person  for  adultery  with  his  wife,  is  no  evidence  of  adultery 
against  her.7 

Though  a  judgment  of  divorce  will  not  be  granted  upon  the 
confession  of  the  defendant  alone,  yet  the  referee  may  receive 
proof  of  such  confession,  coupled  with  other  proof.8  Nor  will 
a  divorce  be  granted  on  the  testimony  of  the  defendant  for  the 
plaintiff,  as  husband  and  wife  cannot  be  witnesses  for  or  against 
each  other.9 

It  is  the  duty  of  the  referee,  also,  to  examine  witnesses  as  to 


1  McNeil  v.  McNeil,  3  Edw.,  550;  2  R.  S.,  144  §  36  (orig.  §  38),  as  amended 
Laws  1862,  chap.  246,  §  1. 

3  Banta  v.  Banta,  3  Edw.,  377. 

a  Fenton  v.  Reed,  4  John.,  52;  Jackson  v.  Claw,  18  John.,  346. 

'  Hicks  v.  Cochran,  4  Edw.,  107;  Clayton  «.  Wardell,  5  Barb.,  214;  Matter  of 
Taylor,  9  Paige,  611. 

6  Ferguson  v.  Ferguson,  3  Sand.,  307;  Mulock  v.  Mulock,  1  Edw.,  14.  And 
see  Trust  v.  Trust,  11  Barb.,  522;  Van  Epps  v.  Van  Epps,  6  Barb.,  320. 

*  Turney  «.  Turney,  4  Edw.,  566. 

7  Williams  v.  Williams,  3  Barb.  Ch.  R.,  628. 

"  Doe  v.  Roe,  1  John.  Ch.  R.,  25;  Betts  v.  Betts,  lb.,  197. 
9  Arbogast  t>.  Arbogast,  8  How.,  297. 
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the  fact  whether  there  has  been  any  collusion  between  the  parties 
in  laying  a  foundation  for  the  suit,  and  in  bringing  it  before  the 
court  j1  also/where  an  adultery  is  proved,  whether  there  has 
been  a  condonation,  and  report  the  proofs,  with  his  opinion 
thereon.2  This,  however,  by  the  present  rule  (86),  is  unneces- 
sary where  there  is  no  defense,  the  verified  complaint  containing 
the  necessary  allegations  on  these  subjects  being  sufficient ;  or, 
if  the  complaint  contain  no  such  allegations,  then,  the  plain- 
tiff's affidavit  as  to  these  facts  must  be  produced  on  the  appli- 
cation for  judgment.3 

Referee's  report. 

The  report  of  the  referee  is  made  and  filed  under  the  pro- 
visions of  the  32d  rule,  and  (where  the  defendant  has  appeared) 
notice  of  such  filing  must  be  given  as  in  other  equity  cases. 
The  original  depositions  of  the  witnesses  must  be  annexed  to 
and  filed  with  the  report.4  And,  the  proof  thus  taken  must 
correspond  with  the  allegations  in  the  complaint,  in  order  to 
authorize  a  judgment  of  divorce.  Thus,  on  an  allegation  of 
adultery  with  a  particular  person,  it  is  not  enough  for  the 
report  to  show  that  the  defendant  had  committed  adultery 
with  a  person  whose  name  is  unknown'.5  And,  where  the  evi- 
dence does  not  correspond  with  the  allegations  in  the  complaint, 
as  to  the  time,  place,  and  person  named  therein,  a  judgment  of 
divorce  will  not  be  granted,  although  there  is  evidence  of  acts 
of  adultery  with  others,  brought  in  under  the  general  charge  of 
adultery  with  persons  to  the  plaintiff  unknown.6 

Hearing,  and  judgment  on  default. 

The  cause  is  brought  on  for  hearing  at  circuit  court  or 
special  term,  in  the  usual  manner,  on  the  complaint  and  proof 
of  service  and  default,  order  of  reference  and  report  of  referee. 
If  the  complaint  do  not  contain  the  allegations  specified  in  the 
86th  rule,  in  regard  to  connivance,  condonation,  and  the  time 


'  Hanks  v.  Hanks,  3  Edw.,  469.  !  Pugsley  v.  Pugsley,  9  Paige,  589. 

s  Sup.  Court  Rule  86.     See  form  of  Affidavit,  Appendix,  No.  225. 

4  Fairbanks  v.  Fairbanks,  2  Edw.,  208. 

6  Bokel  v.  Bokel,  3  Edw.,  376. 

"  Kane  v.  Kane,  3  Edw.,  389.    See  form  of  Report,  Appendix,  No.  228. 
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of  limitation  in  commencing  suit,  or  the  complaint  containing 
such  allegations  be  not  verified  by  the  plaintiff,  then,  the  plain- 
tiff's affidavit,  stating  the  necessary  facts  in  this  respect,  as 
required  by  rule  86,  must  also  be  produced  on  the  hearing 
and  application  for  judgment,  otherwise  the  application  will 
be  denied.1 

The  91st  rule  of  the  Supreme  Court,  like  the  former  Chancery 
rule  (No.  1*70),  provides,  that  no  sentence,  or  decree  of  nullity 
declaring  void  a  marriage  contract,  or  decree  for  a  divorce,  or 
for  a  separation  or  limited  divorce,  shall  be  made  of  course, 
by  the  default  of  the  defendant,  or  in  consequence  of  any  neg- 
lect to  appear  at  the  hearing  of  the  cause,  or  by  consent.  The 
same  rule  further  provides,  that  every  such  cause  shall  be  heard 
after  the  trial  of  the  issue,  or  upon  the  coming  in  of  the  proofs, 
at  a  special  term  of  the  court ;  but,  where  no  person  appears 
on  the  part  of  the  defendants,  the  details  of  the  evidence  in 
adultery  causes  shall  not  be  read  in  public,  but  shall  be  sub- 
mitted in  open  court.  No  officer  of  the  court,  with  whom  the 
proceedings  in  an  adultery  cause  are  filed,  or  before  whom  the 
testimony  is  taken,  nor  any  clerk  of  such  officer,  either  before 
or  after  the  termination  of  the  suit,  shall  permit  a  copy  of  any 
of  the  pleadings  or  testimony,  or  of  the  substance  of  the 
details  thereof,  to  be  taken  by  any  other  person  than  a  party, 
or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in  the 
cause,  without  a  special  order  of  the  court.  And  "  no  judg- 
ment in  an  action  for  divorce  shall  be  entertained,2  except  upon 
the  special  direction  of  the  court."3 

The  first  part  of  the  foregoing  rule,  therefore,  renders  it 
indispensible,  that,  on  proof  of  a  default  in  not  answering  the 
complaint,  a  reference  must  be  ordered  to  take  proof  of  all  the 
material  facts  charged  in  the  complaint  as  above.  The  second 
part  of  the  rule,  in  like  manner,  provides,  that,  on  the  coming- 
in  of  the  report,  the  cause  be  heard  and  decided  by  the  court, 
and  (in  case  there  be  no  appearance  on  the  part  of  the  defend- 
ant) without  argument,  and  without  disclosing  the  details  of 
the  evidence. 


1  See  form  of  Affidavit,  Appendix,  No.  225. 

"  Query:  " entered."  3  Sup.  Court  Rule  91. 
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If  there  be  an  appearance  by  the  defendant,  or  exceptions  be 
filed  to  the  referee's  report,  pursuant  to  the  32d  rule,  the  argu- 
ment upon  the  report,  and  the  testimony  annexed,  is  in  open 
court,  and  necessarily  discloses  the  evidence.  Otherwise,  the 
court  takes  the  papers,  and,  after  examination,  renders  its 
decision.  It  is  the  duty  of  the  court  to  examine  the  complaint 
as  well  as  the  proofs,  and  to  see  whether  a  case  is  made  out  as 
stated  in  the  complaint.1  If  the  evidence  does  not  establish 
the  fact  of  an  adultery  committed  under  the  circumstances,  or 
with  the  person  stated  in  the  complaint,  the  divorce  will  be 
denied.2  So,  if  the  complaint  demand  no  other  relief  than 
separation,  a  judgment  of  divorce  a  vinculo  cannot  be  granted, 
where  the  defendant  has  not  answered.3 

If  the  referee's  report  be  found  insufficient  in  regard  to  proof 
of  all  the  material  facts  charged  in  the  complaint,  the  court 
may  order  the  report  recommitted  to  the  referee  to  take  further 
proof.4  And  the  practice  is  the  same,  whether  the  cause  be 
submitted  on  the  report,  without  an  appearance  by  the  defend- 
ant, or  on  argument  of  exceptions  to  the  report. 

Legitimacy  of  children. 

When  the  legitimacy  of  children  is  questioned  in  a  divorce 
suit,  as  already  remarked,  the  complaint  by  a  husband  against 
the  wife  must  distinctly  allege  that  such  children  are,  or  that 
the  plaintiff  believes  them  to  be  illegitimate.  These  facts  are, 
also,  specially  directed  in  the  order  of  reference  to  be  inquired 
into  and  reported  upon  by  the  referee  ;  and,  the  court,  in  rend- 
ering its  judgment,  will  determine  such  facts  and  adjudicate 
thereon ;  and  upon  such  decision  (if  the  report  be  in  favor  of 
the  plaintiff),  a  judgment  will  be  rendered,  granting  such 
divorce,  and  adjudicating  upon  the  legitimacy  of  the  children, 
and  (if  necessairy)  upon  their  custody.5  By  statute,  the  legiti- 
macy of  children  begotten  before  suit,  is  presumed  until  the 
contrary  shall  be  shown ;  and  it  requires  strong,  if  not  abso- 
lutely  conclusive  proof  of  the   non-access   of  the  husband  to 


1  Robinson  v.  Robinson,  1  Barb.  S.  C.  R.,  27.  2  Ante,  page  238. 

3  Clarke  v.  Clarke,  11  Abbott,  231. 

4  Arborgast  v.  Arborgast,  8  How.,  297. 

5  Cross  v.  Cross,  3  Paige,  139. 
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authorize  a  court  to  adjudge  a  child  illegitimate.1  The  rule 
of  the  common  law,  that  the  husband  must  be  presumed  to 
be  the  father  of  the  child  if  he  was  within  the  realm  during 
any  part  of  the  period  of  gestation,  has  long  been  repu- 
diated by  the  courts  ;  and,  it  is  said  to  be  sufficient  to  prove, 
beyond  a  reasonable  doubt,  that  no  sexual  intercourse  between 
the  husband  and  wife,  capable  of  producing  the  child,  did  in 
fact  take  place.8  But,  though  the  adultery  of  the  wife  is  proved, 
yet,  if  the  husband  may  have  been  the  father,  the  child  is  pre- 
sumed to  be  his  issue.3 

Judgment,  when  final,  and  proceedings  thereon. 

The  decision  of  the  court,  in  a  suit  by  a  husband  againt  the 
wife,  both  upon  the  question  of  the  adultery  and  the  legitimacy 
of  the  children,  is  usually  a  final  judgment,  which  is  to  be 
drawn,  settled  and  entered,  as  in  other  cases  of  judgment  by 
default.  The  form  and  contents  of  the  judgment,  and  its  effect, 
will  be  hereafter  considered  in  a  subsequent  section  of  this 
chapter.4 

Judgment,  when  interlocutory  and  proceedings  in.  ' 

If  the  wife  be  plaintiff,  the  decision  of  the  court  granting  her 
a  divorce  is  frequently,  and,  indeed  usually,  interlocutory 
merely,  a  reference  being  necessary  to  ascertain  the  value  of 
the  defendant's  property,  with  a  view  of  enabling  the  court  to 
determine  the  amount  which  should  be  allowed  the  plaintiff  for 
her  alimony  and  support.5  So,  also,  in  case  of  questions  arising 
in  regard  to  the  custody  and  maintenance  of  children  of  the 
marriage. 

In  such  cases,  an  order  is  made  and  entered  in  the  usual  way 
granting  a  divorce  upon  the  report  of  the  referee,  and  referring 
it  (usually  to  the  same  referee,)  to  ascertain  and  report  the 
value  of  the  defendant's  real  and  personal  property,  and  what 
amount  would  be  a  suitable  allowance  to  the  wife  for  her  sup- 
port, or  to  report  the  facts,  with  his  opinion  thereon,  in  regard 


'  Cross  «.  Cross,  3  Paige,  139;  2  R.  S.,  145,  §  44. 
3  Van  Aernam  v.  Van  Aernam,  1  Barb.  Ch.  R.,  375. 

3  Ibid.  4  See  form  of  Judgment,  Appendix,  No.  243. 

6  Forrest  v.  Forrest,  6  Duer,  102;  Miller  v.  Miller,  6  John.  Ch.  R.,  91 
v.  s.  16 
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to  the   custody  and  maintenance  of  the  children  as  the  case 
may  be.1 

The  referee  thereupon  proceeds  in  the  same  manner  as  in 
other  cases  of  interlocutory  reference.  Having  taken  the  testi- 
mony, he  makes  his  report,  (to  which  the  evidence  taken  before 
him  is  annexed,)  which  is  to  be  filed  pursuant  to  the  32d  rule.2 
If  no  exceptions  are  filed  within  eight  days,  the  report  becomes 
absolute,  and  the  cause  is  then  brought  on  for  hearing  at  special 
term  (on  notice,  if  the  defendant  has  appeared,)  and  a  final 
judgment  is  rendered.  If  exceptions  are  taken  and  filed,  the 
exceptions  are  noticed  for  argument  and  the  cause  brought  on 
for  hearing  in  the  usual  way.  The  practice  in  such  cases  has 
already  been  fully  considered  in  the  first  volume  of  this  work.3 

Trial  of  issue  of  fact  in  action  for  divorce  and  pr  oceedings  thereon. 

Section  253  of  the  Code  provides  that  an  issue  of  fact,  in  an 
action  for  a  divorce  from  the  marriage  contract,  on  the  ground 
of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial  be 
waived  as  provided  in  section  266  ;4  or,  a  reference  may  be 
ordered  as  provided  in  sections  2*70  and  271. 5 

Under  this  statute,  it  was  held,  that,  in  an  action  for  a 
divorce  on  the  ground  of  adultery,  in  which  issues  are  raised 
by  the  pleadings,  it  was  not  necessary  to  frame  issues,  but  the 
issues  made  by  the  pleadings  might  be  noticed  for  trial,  and 
brought  on  as  in  other  cases  of  issues  of  fact  for  trial  by  jury.6 
It  is  now,  however,  provided  by  rule  33,  that,  when  issue  is 
joined  by  the  pleadings,  upon  the  question  of  adultery  in  a 
divorce  case,  such  issue  shall  not  be  tried  by  a  jury  until  it 
shall  be  settled  in  like  manner  as  in  other  actions  when  issues 
arising  out  of  the  pleadings  are  required  to  be  settled. 


1  See  form  of  Interlocutory  Order,  Appendix,  No.  229. 

*  See  form  of  Report,  Appendix,  No.  230. 

8  Vol.  I.,  pp.  570,  573  et  seq.  See  forms  Exception,  and  Notice  Argument, 
Appendix,  Nos.  231,  232. 

4  That  is,  1st,  by  failing  to  appear  at  the  trial;  2d,  by  written  consent,  in  person 
or  by  attorney,  filed  with  the  clerk;  3d,  by  oral  consent  in  open  court,  entered  on 
the  minutes. 

6  Section  271  does  not  apply  to  the  trial  of  an  issue  in  a  divorce  case;  and  a 
reference  can  be  ordered  only  under  sec.  270,  on  the  written  consent  of  the  parties. 

6  Parker  v.  Parker,  3  Abbott,  478.     But  see  Forrest  v.  Forrest,  3  Abbott,  144. 
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A  motion,  therefore,  for  such  issues  should  be  made,  and  the 
issues  settled  pursuant  to  the  rule,  and  according  to  the  prac- 
tice indicated  in  the  first  volume  of  this  work.1 

If  this  be  not  done,  the  court,  on  the  calling  of  the  cause, 
may  refuse  to  allow  the  trial  to  proceed,  and  order  it  to  stand 
over  for  the  purpose  of  having  such  issues  settled.  The  court 
can  not,  where  no  issues  have  been  settled,  go  on  and  try  the 
cause  without  a  jury,  unless  a  jury  trial  be  waived  by  the  con- 
sent of  the  parties.3  Though  it  doubtless  has  the  power,  as  in 
other  equity  cases,  to  submit  the  issues  raised  by  the  pleadings 
to  a  jury,  without  previous  settlement.3 

The  issues  having  been  settled,  the  cause  is  to  be  brought 
on,  and  tried  as  other  issues  of  fact  in  equity  cases  are  tried 
by  jury ;  and  upon  the  verdict  of  the  jury  the  proceedings  to 
judgment  are  similar  to  those  in  other  cases  as  already  pointed 
out.4 

In  suits  for  divorce,  issues  are  only  to  be  made  up  for  the 
trial  of  facts  contested  by  the  pleadings.  The  allegations 
expressly  made  on  one  side  and  denied  on  the  other,  and  those 
only  are  to  be  tried.5 

Trial  by  the  court  or  by  referee. — A  jury  trial,  however,  in 
an  action  of  divorce,  as  in  other  cases,  may  be  waived,  with 
the  assent  of  the  court,  under  section  253  of  the  Code.  1.  By 
the  opposite  party  failing  to  appear  at  the  trial ;  2.  By  written 
consent  in  person  or  by  attorney,  filed  with  the  clerk ;  or  3. 
By  oral  consent,  in  open  court,  entered  in  the  minutes.  The 
consent  to  waive  a  trial  by  jury,  it  has  been  held,  must  not 
only  be  in  writing  signed  by  the  party  or  attorney,  but  it  must 
also  be  filed  by  the  clerk,  otherwise  the  reference  is  invalid  and 


1  Vol.  I.,  pp.  266,  267.  See  Notice  of  Motion,  Order  of  Eeference,  and  Issues 
as  settled  by  Referee,  Appendix,  Nos.  233-235. 

'  Salters  v.  Genin,  7  Abbott,  193;  Greason  u.Keteltas,  17  N.  Y.  R.,  491.  And 
see  practice  in  regard  to  framing  and  submitting  to  the  jury  the  issues  of  fact  in  a 
divorce  suit,  and  as  to  what  specific  facts  are  to  be  submitted,  Forrest  v.  Forrest, 
3  Abbott,  144. 

'  See  Vol.  I.,  p.  265. 

*  Vol.  I.,  pp.  500  et  seq;  see  forms,  Appendix,  237-239. 

*  Morrell  v.  Morrell,  3  Barb.  S.  0.  R.,  236. 
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the  report  of  the  referee  will  not  be  acted  upon.1  If  so  made 
and  filed,  the  cause  may  be  brought  to  trial  before  the  court, 
without  a  jury,  or  under  section  21 0  of  the  Code,  the  issues 
may  be  referred  to  a  referee  upon  the  written  consent  of  the 
parties.  It  is  recommended  as  the  more  prudent  practice,  on 
account  of  the  serious  character  of  cases  of  divorce,  to  have 
the  consent  for  a  reference  signed  by  the  party ;  or,  at  all 
events,  to  have  a  written  authority  from  the  party  to  the 
attorney  to  sign  the  consent.2 

The  general  proceedings  on  the  trial  of  issues  before  the 
court,  or  a  referee,  in  cases  of  divorce,  are  the  same  as  of  issues 
in  other  actions.  The  same  notice  is  given,  subpoenas  issued 
and  served  in  like  manner,  and  the  usual  rules  of  evidence 
applied.3  These  proceedings  have  been  already  fully  pointed 
out  in  the  first  volume  of  this  work. 

When  issues  in  a  divorce  case  are  referred  to  a  referee,  those 
allegations  only  which  are  expressly  made  on  one  side  and 
denied  on  the  other  are  to  be  contested  before  him.4 

The  referee  does  not,  as  in  cases  of  default  under  the  rule, 
report  the  evidence,  with  merely  his  opinion  thereon ;  but  as 
in  other  cases  of  trial,  he  reports  the  facts,  and  his  conclusions 
of  law,  retaining  the  evidence  for  his  own  use,  to  enable  him  to 
settle  a  case,  should  there  be  an  appeal.5 

Judgment  upon  verdict,  decision,  of  court  or  report  of  referee. 

Upon  the  hearing  on  the  verdict  rendered  by  the  jury,  the 
written  decision  of  the  court,  or  report  of  a  referee,  the  judgment 
of  the  court,  when  in  favor  of  the  plaintiff,  is  either  final,  that  a 
divorce  be  rendered,  or  interlocutory,  if  a  reference  be  neces- 
sary as  to  alimony,  or  any  other  fact  not  embraced  in  the  issues 
so  tried,  necessary  to  enable  the  court  to  give  judgment,  or  to 
carry  the  judgment  into  effect.6     And  upon  the  coming  in  of 


1  Diddell  v.  Diddell,  3  Abbott,  167. 

2  Edw.  on  Referees,  535.    See  form  of  Consent,  Order  of  Reference,  and  Referee's 
Report,  Appendix,  Nos.  240-242. 

3  Edw.  on  Referees,  536. 

4  Parker  v.  Parker,  3  Abbott,  478. 

6  See  Report  of  Referee,  Appendix,  No.  242. 
6  Code,  §  246;  Vol.  I.,  p.  505. 
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the  referee's  report  (as  above  mentioned  in  cases  of  default), 
the  cause  is  brought  on,  in  the  usual  manner,  at  special  term, 
and  final  judgment  is  rendered. 

The  question  of  alimony,  as  before  observed,  is  not  properly 
embraced  in  the  issues  to  be  submitted  to  the  jury,  but  is  purely 
a  question  for  the  court.1  And  so,  also,  as  to  the  custody  and 
maintenance  of  the  children.  Such  questions  as  the  value  of 
the  defendant's  property,  with  a  view  to  determine  what  alimony 
should  be  awarded,  may,  perhaps,  be  inserted  in  the  issues  to 
be  submitted,  under  the  general  authority  of  the  court  to  pro- 
pose questions  to  the  jury,2  otherwise  they  must  be  determined 
after  verdict,  either  upon  a  hearing  by  the  court  itself,  or  on  a 
reference  ordered  for  that  purpose,  on  which  hearing  the 
defendant  is  entitled  to  produce  proofs.3 

The  same  course  is  to  be  taken  if  any  question  remams  as  to 
the  custody  and  maintenance  of  the  children  after  the  trial  of 
the  issues,  whether  by  the  court,  by  a  jury,  or  by  referees.  In 
all  such  cases,  the  order  made  on  such  finding  of  facts,  as  well 
as  in  cases  of  default  above  noticed,4  is  in  the  nature  of  an 
interlocutory  order  merely,  directing  a  reference  upon  the 
question  of  alimony,  or  upon  the  question  of  the  custody  and 
maintenance  of  the  children,  &c,  &c,  as  the  case  may  be. 

The  proceedings  before  the  referee  are  entirely  similar  to 
those  in  other  equity  cases,  the  general  course  of  which  has 
been  already  pointed  out  in  the  first  volume  of  this  work.5 
The  report  of  the  referee  having  been  made  and  filed,  and  notice 
thereof  (when  necessary),  given,  as  in  other  cases  under  the 
32d  rule,  may  be  brought  on  at  special  term  for  final  hearing, 
and  if  exceptions  to  the  report  have  been  filed,  these  too  may 
be  noticed  at  the  same  time,  and  the  cause  will  be  heard  and 
decided  on  the  prior  proceedings  in  the  action,  and  report, 
together  with  the  exceptions  (if  any  are  taken),  and  final  judg- 
ment rendered,  embracing  the  whole  decision  of  the  court,  the 
dissolving   of  the    marriage  contract  not   only,  but  also   the 


1  Forrest  v.  Forrest,  3  Abbott,  144;  6  Duer,  102. 

"  Ibid.  '  Ibid. 

4  Ante,  page  236.  *  See  Vol.  I.,  pp.  552  et  seq. 
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question  of  alimony,  or  the  legitimacy  of  any  of  the  children, 
or  of  their  custody  and  maintenance.1 

Legitimacy  of  children. 

If  this  question  is  designed  to  be  raised  by  the  plaintiff,  it  is 
required  by  rule  90,  to  be  distinctly  presented  by  the  proper 
allegations  in  the  complaint.  Where  no  answer  is  put  in  deny- 
ing any  material  facts  in  the  complaint,  a  general  reference,  as 
already  noticed,3  is  ordered  to  take  proof  of  all  the  material 
facts  charged  in  the  complaint.  In  such  order  a  special  provi- 
sion should  be  inserted  directing  the  referee  to  take  proofs  upon 
the  question  of  legitimacy,  and  report  the  same,  with  his  opin- 
ion thereon.  When,  however,  issues  of  fact  on  the  question  of 
adultery  are  raised,  according  to  the  same  rule,  issues  on  the 
question  of  the  legitimacy  of  the  children  must  also  be  awarded 
and  both  tried  by  jury  at  the  same  time.3 

SECTION  II. 

ACTION  TO  DISSOLVE  MARRIAGE    CONTRACT    ON   THE   GROUND    OF   THE    NULLITY  OF 

THE  MARRIAGE. 

Besides  the  ground  for  divorce  considered  in  the  last  section, 
the  court  has  power  to  adjudge  a  marriage  null  and  void  for 
either  of  the  five  following  causes,  specified  by  statute,  existing 
at  the  time  of  marriage  :4 

1st.  That  the  parties,  or  one  of  them,  had  not  attained  the  age  of 
legal  consent. 

2d.  That  the  former  husband,  or  wife,  of  one  of  the  parties  was 
livingj^and  that  the  marriage  with  such  former  husband,  or  wife,  was 
then  in  force. 

3d.  That  one  of  the  parties  was  an  idiot  or  lunatic. 

4th.  That  the  consent  of  one  of  the  parties  was  obtained  by  force  or 
fraud. 

5th.  That  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state. 

1  See  as  to  practice  in  regard  to  bringing  on  report  of  referee  at  the  same  time 
with  the  hearing  of  exceptions  to.  the  report,  Vol.  I.,  pp.  509,  570,  and  note  to 
page  570.     And  see  forms  of  Final  Judgment,  Appendix,  No.  243,  (a),  (6). 

2  Ante,  page  235;  Rule  86. 

'  See  forms  of  Issues,  Appendix,  No.  335.  4  2  R.  S.,  142,  §  20. 


GENERAL  STATUTORY  PROVISIONS.  247 

Except  in  these  special  cases  provided  by  statute,  and  in 
the  single  other  case  of  adultery,  the  court  has  not  power,  even 
with  the  consent  of  the  parties,  to  decree  an  absolute  divorce.1 

It  may  be  important  to  observe,  however,  the  difference  in 
some  of  these  cases  between  a  marriage  which  is  absolutely 
void,  and  one  which  is  voidable  merely,  that  is,  one  which  has 
all  the  essentials  of  a  valid  marriage  until  it  is  declared  void 
by  a  court  of  competent  authority.  In  the  second  class  of  cases 
above  mentioned,  that  is,  the  case  of  a  marriage  where  the 
former  husband  or  wife  is  living,  the  marriage  is  declared  by 
statute  absolutely  void,2  and  may  be  treated  as  null  by  every 
court  in  which  its  validity  may  be  incidentally  drawn  in  ques- 
tion. So,  at  common  law,  a  marriage  was  absolutely  void 
which  had  been  obtained  by  force  or  fraud,  or  one  of  the  parties 
to  which  was  a  lunatic,  &c. ;  and  this  was  on  the  ground  that 
the  basis  of  the  marriage  contract  was  consent,  and  that  fraud, 
or  a  want  of  mental  capacity,  or  anything  else  going  to  the 
essence  of  the  contract,  and  avoiding  it,  rendered  the  contract 
itself,  ipso  facto,  void  ;  and  the  same  consequences  resulted  from 
this  principle,  namely,  that  the  marriage,  without  any  decree 
declaring  it  void,  might  be  treated  as  a  nullity  by  any  court  in 
which  its  validity  was  drawn  in  question. 

Our  statute,  however,  has  adopted  the  milder  rule  of  treating 
such  marriages  as  voidable  only,  except  in  the  single  case  above 
mentioned,  of  a  second  marriage  in  the  lifetime  of  the  former 
husband  or  wife.  The  statutory  provision  is,  that,  if  either  of 
the  parties  to  a  marriage  shall  be  incapable,  for  want  of  age 
or  understanding,  of  consenting  to  a  marriage,  or  shall  be 
incapable  from  physical  causes  of  entering  into  the  marriage 
state,  or  when  the  consent  of  either  party  shall  have  been 
obtained  by  force  or  fraud,  the  marriage  shall  be  void  from  the 
time  its  nullity  shall  be  declared  by  a  court  of  competent 
authority.3 

1  Palmer  v.  Palmer,  1  Paige,  276. 

2  Except  in  the  single  case  where  the  husband  or  wife  of  the  party  who  remarries 
shall  have  been  absent  for  the  space  of  five  successive  years,  and  not  known  to  be 
living  within  that  time,  in  which  case  the  marriage  is  void  only  from  the  time  its 
nullity  is  decreed.    2  R.  S.,  139,  §  6. 

'  2  R.  S.,  139,  §  4. 
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This,  it  will  be  observed,  embraces  all  the  above  five  classes 
of  cases  except  the  second,  namely,  the  case  of  a  marriage  in 
the  lifetime  of  a  former  husband  or  wife.  It  may  be  remarked, 
however,  in  respect  to  this  class  of  cases,  that,  though  the  mar- 
riage is,  ipso  facto,  void,  without  a  judicial  sentence  declaring 
it  to  be  so,  yet,  it  is  eminently  proper  to  obtain  a  decree  or 
judgment,  and,  indeed,  necessary,  if  the  party  desire  to  have 
conclusive  evidence  of  the  invalidity  of  such  second  marriage. 
The  statute  declares  a  sentence  of  nullity  shall  be  such  evidence 
in  all  courts  and  proceedings,  if  pronounced  in  the  lifetime  of  the 
parties  ;  though,  if  pronounced  after  the  death  of  either  of  the 
parties  to  the  marriage,  it  is  conclusive  only  on  the  parties  in 
the  suit  and  those  claiming  under  them.1 

Let  us  now  briefly  review  each  of  these  several  grounds  of 
divorce,  in  their  order : 

1.  Non-age. 

The  age  of  legal  consent  is  fixed  by  the  common  law  at  four- 
teen for  males  and  twelve  for  females.  A  marriage  before 
either  of  the  parties  have  arrived  at  such  age,  may  be  declared 
annulled  in  a  suit  brought  by  the  parent  or  guardian  entitled 
to  the  custody  of  such  minor,  or  by  the  next  friend  (guardian) 
of  such  minor.2 

The  action  may,  it  seems,  be  brought  directly  by  the  parent 
or  guardian  entitled  to  the  custody  of  the  child,  in  their  own 
names  (for  they  are,  no  doubt,  parties  "  expressly  authorized 
by  statute,"  within  the  meaning  of  section  113  of  the  Code), 
without  joining  the  infant ;  or,  may  be  brought  by  the  infant 
husband  or  wife,  by  guardian  ad  litem  appointed  by  the  court 
in  the  usual  manner. 

The  statute,  however,  makes  the  restriction  in  these  suits, 
that,  in  no  case  shall  such  marriage  be  annulled  on  the  applica- 
tion of  the  party  who  was  of  legal  age  at  the  time  it  was  con- 
tracted ;  nor,  when  it  shall  appear  that  the  parties,  after  they 
had  attained  the  age  of  consent,  had  for  any  time  freely 
cohabited  as  husband  and  wife.3 


1  2  R.  S.,  144,  §  37.  '2  R.  S.,  142,  §  21. 

s  Ibid. 
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As  a  further  protection,  in  case  of  a  female  who  had  passed 
the  age  of  legal  consent,  but  had  not  yet  reached  the  age  of 
fourteen,  the  Legislature,  by  the  act  of  1841  (chap.  257),  pro- 
vided, that  the  court  may,  upon  application  of  the  wife,  by  a 
sentence  of  nullity,  declare  void  any  marriage  contract  upon 
evidence  of  the  following  facts  : 

1.  That  the  female  was,  at  the  time  of  the  alleged  marriage,  under 
the  age  of  fourteen  years,  and  that  such  marriage  was  without  the 
consent  of  her  father,  mother,  guardian,  or  other  person  having  the 
legal  charge  of  her  person,  and  was  an  offense  on  the  part  of  the  hus- 
band, under  the  statute,  and  punishable  according  to  law. 

2.  That  the  marriage  was  not  followed  by  consummation  or  cohabi- 
tation, nor  had  been  ratified  by  any  mutual  assent  of  the  parties  after 
the  female  had  obtained  the  age  of  fourteen  years. 

"With  this  exception,  the  rules  of  the  common  law  in  regard 
to  the  legal  age  of  contracting  marriage — twelve  as  to  females 
and  fourteen  as  to  males — remain  unchanged,  and  the  marriage 
of  parties  above  such  age,  even  though  against  the  consent  of 
parents  and  guardians,  is  valid  and  will  not  be  annulled.1 

Where  the  defendant  married  an  infant  under  twelve  years 
of  age,  who  immediately  declared  her  ignorance  of  the  nature 
and  consequences  of  the  marriage,  and  her  dissent  from  it,  the 
court,  on  a  complaint  filed  by  her  next  friend,  ordered  her  to 
be  placed  under  its  protection,  as  a  ward  of  the  court,  and 
forbade  all  intercourse  with  her  by  the  defendant,  under  pain 
of  contempt.2 

2.   Former  marriage,  first  husband  or  wife  still  living. 

Though  a  second  marriage  in  the  lifetime  of  the  first  husband 
or  wife  is  absolutely  void,  except  in  the  case  above  alluded  to, 
where  the  marriage  was  contracted  in  good  faith  after  a  five 
year's  absence,  the  party  marrying  not  knowing  the  absent 
husband  or  wife  to  be  living,  in  which  case  it  is  voidable 
merely  f  yet,  in  all  these  cases,  it  is  proper  (and  for  the  pur- 


'  Bennett  v.  Smith,  21  Barb.,  439. 

'  Aymer  v.  Roff,  3  John.  Oh.  R.,  49. 

3  We  must  except,  also,  the  two  cases  mentioned  in  the  statute,  namely,  where 
the  party  remarrying  has  obtained  a  judgment  of  divorce  (a  vinculo),  for  some 
cause  other  than  adultery;  or  for  adultery,  the  judgment  authorizing  the  injured 
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pose  of  preserving  the  evidence  of  the  divorce,  necessary)  to 
obtain  a  sentence  or  judgment  of  nullity  from  some  court  having 
competent  jurisdiction.1 

This  subject  will  be  further  considered  in  a  subsequent  sec- 
tion of  this  chapter,2  and  the  statutory  provision  alluded  to, 
which  declares  that  the  children  of  the  second  marriage  (who 
must  be  specified  in  the  sentence  or  judgment  of  nullity)  are 
entitled  to  succeed  to  the  real  and  personal  estate  of  the  parent 
who  at  the  time  of  marriage  was  competent  to  contract,  and  in 
the  same  manner  as  legitimate  children.3 

It  is  provided  by  statute,  that,  where  a  marriage  is  sought  to 
be  annulled  on  the  ground  that  a  former  husband  or  wife  of 
one  of  the  parties  was  living,  it  may  be  declared  void  on  the 
application  of  either  of  the  parties,  during  the  lifetime  of  the 
other,  or  upon  the  application  of  such  former  husband  or  wife.4 
In  the  former  case,  the  husband  and  wife  to  the  second  marriage 
are  plaintiffs  and  defendants  alone  ;  in  the  latter,  the  husband 
or  wife  of  the  first  marriage  is  to  be  plaintiff,  and  both  the 
parties  to  the  subsequent  adulterous  intercourse  defendants. 

No  affidavit  showing  non-cohabitation,  connivance,  &c,  on 
application  for  judgment  in  such  an  action,  seems  to  be  required 
by  the  rules  of  the  court  ;5  the  only  affidavit  on  which  to  move 
for  a  reference,  on  default,  being  that  which  contains  proof 
of  service  of  summons  and  complaint,  and  default.6 

It  is  presumed,  that  evidence  similar  to  what  would  be 
required  on  an  indictment  for  bigamy,  must  be  necessary  under 
this  reference.  The  mere  confession  of  the  party  accused  is 
not  sufficient  evidence  of  the  first  marriage,  but,  it  must,  in 
fact,  be  proved.7     The  husband  cannot  be  a  witness  against  the 


party  to  marry  again;  and,  also,  where  the  former  husband  or  wife  shall  have 
been  finally  sentenced  to  imprisonment  for  life,  2  R.  S.,  139,  §  5,  in  which  cases 
the  second  marriage  is  entirely  valid.  The  statute  also  declares  that  no  pardon 
of  such  convict  for  life  shall  restore  him  to  his  marital  rights,  or  the  guardianship 
of  children  the  issue  of  the  previous  marriage.     2  R.  S.,  139,  §  7. 

1  2  Kent's  Com.,  77;  ante,  page  248. 

2  See  post,  Sec.  IV.  s  2  R.  S.,  142,  §  23. 

4  2  R.  S.,  p.  142,  §  22.  »  Sup.  Court  Rules  86,  87. 

"  Borodaile  v.  Borodaile,  1  Edw.,  40. 

'  Montgomery  v.  Montgomery,  3  Barb.  Ch.  R.,  132. 
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wife,  nor  the  wife  against  the  husband,  to  prove  the  first  mar- 
riage ;  but,  the  second  marriage  being  void,  the  second  wife  or 
husband  may  be  a  witness  to  prove  it.1 

3.  In  cases  of  idiocy  and  lunacy. 

All  persons  who  have  not  the  regular  use  of  the  understand- 
ing, sufficient  to  exercise  discretion  in  the  common  affairs  of 
life — as  idiots  and  lunatics  (except  in  their  lucid  intervals) — 
are  incapable  of  agreeing  to  any  contract,  and,  of  course,  to 
that  of  marriage.2  Such  marriage,  void  at  the  common  law,  is, 
by  statute,  voidable  merely,  and  is  void  only  from  the  time  its 
nullity  is  declared  by  a  court  of  competent  jurisdiction.3 

The  statutory  provisions  in  regard  to  the  subject  of  annul- 
ling a  marriage  on  the  ground  of  idiocy  and  lunacy,  are  as  fol- 
lows :4 

"  Where  a  marriage  is  sought  to  be  annulled  on  the  ground  of  the 
idiocy  of  one  of  the  parties,  it  may  be  declared  void  on  the  application 
of  any  relative  of  such  idiot,  interested  to  avoid  the  marriage,  at  any 
time  during  the  lifetime  of  one  of  the  parties. 

"  Where  a  marriage  is  sought  to  be  annulled  on  the  ground  of  the 
lunacy  of  one  of  the  parties,  it  may  be  declared  void  at  any  time 
during  the  continuance  of  that  lunacy,  or  after  the  death  of  the  lunatic 
in  that  state,  during  the  lifetime  of  the  other  party  to  the  marriage,  on 
the  application  of  any  relative  of  the  lunatic,  interested  to  avoid  the 
marriage. 

"  Where  the  marriage  of  an  idiot  or  lunatic  is  sought  to  be  annulled, 
during  the  lifetime  of  both  parties  to  the  marriage,  and  no  suit  shall 
be  prosecuted  by  any  relative,  a  sentence  of  nullity  may  be  pronounced, 
on  the  application  of  any  person  admitted  by  the  court  to  prosecute, 
as  the  next  friend  of  such  idiot  or  lunatic." 

"The  marriage  of  a  lunatic  may  also  be  declared  void  upon  the 
application  of  the  lunatic,  after  the  restoration  of  reason  ;  but,  in  such 
case,  no  sentence  of  nullity  shall  be  pronounced,  if  it  shall  appear  that 
the  parties  freely  cohabited  as  husband  and  wife,  after  the  lunatic  was 
restored  to  a  sound  mind. 


1  Edw.  on  Referees,  557,  citing  People  v.  Humphreys,  7  John.,  314;  Bull.  N.  P., 
287,  and  other  cases  on  criminal  evidence.  See,  also,  as  to  husband  and  wife  not 
being  witnesses  for  or  against  each  other,  15  How.,  165;  Ibid,  169;  8  How.,  297. 

3  2  Barb.  Ch.  Pr.,  247.  •  2  K.  S.,  p.  139,  §  4. 

4  2  R  S.,  pp.  142,  143,  §§  24-29. 
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*'  Children  of  a  marriage  annulled  on  the  ground  of  lunacy  or  idiocy 
shall  be  entitled  to  succeed,  in  the  same  manner  as  legitimate  children, 
to  the  real  and  personal  estate  of  the  parent  who  was  of  sound  mind. 

"  The  term  '  lunatic  '  in  the  preceding  sections,  shall  extend  to  every 
person  of  unsound  mind  other  than  idiots." 

Where  a  person  who  was  insane  at  the  time  of  the  marriage, 
on  returning  to  reason,  refuses  to  consummate  the  marriage, 
the  court  will  decree  the  marriage  void  in  a  suit  commenced 
for  that  purpose.1  Where  a  commission  to  inquire  into  the 
lunacy  has  been  granted,  the  party  need  not  wait  for  a  return 
thereof.  And  if  a  commission  has  been  issued,  and  a  finding 
had  declaring  the  party  a  lunatic,  it  should  be  laid  before  the 
referee  on  the  reference,  although  it  may  not  be  conclusive.8 
But,  there  is  no  necessity  for  either  the  issuing,  or  the  return 
when  issued,  of  a  commission,  in  order  to  avoid  a  marriage  on 
the  ground  of  lunacy.3 

4.  In  case  of  force  or  fraud. 

The  statute  also  authorizes  the  filing  of  a  bill  to  annul  a 
marriage,  on  the  ground  that  the  consent  of  one  of  the  parties 
was  obtained  by  force  or  fraud.  And  such  a  marriage  though, 
also,  void  at  common  law,  is  now,  like  cases  of  physical  incapa- 
city, idiocy  &c,  declared  void  from  the  time  its  nullity  shall  be 
established  by  a  court  of  competent  jurisdiction.1  The  statu- 
tory provisions  on  the  subject  are  as  follows  :5 

"  A  marriage  may  be  annulled  on  the  ground  that  the  consent  of  one 
of  the  parties  was  obtained  by  force  or  fraud  during  the  lifetime  of  the 
parties,  or  one  of  them,  on  the  application  of  the  party  whose  consent 
was  so  obtained,  or  of  the  parent  or  guardian  of  such  party,  or  of  some 
relative  interested  to  contest  the  validity  of  the  marriage. 

"  No  marriage  shall  be  annulled  on  the  ground  of  force  or  duress,  if 
it  shall  appear  that,  at  any  time  before  the  commencement  of  the  suit, 
there  was  a  voluntary  cohabitation  of  the  parties  as  husband  and  wife  ; 
nor  on  the  ground  of  fraud  where  there  was  such  voluntary  cohabitation 
with  full  knowledge  of  the  facts  constituting  the  fraud? 


'  Wrightman  v.  Wrightman,  4  John.  Ch.  R.,  483. 
a  Edw.  on  Referees,  and  cases  there  cited.  a  Ibid. 

4  2  R.  S.,  139,  §  4.  6  2  R.  S.,  143,  §§  30-32. 

8  By  a  recent  amendment  of  this  section  of  the  statute  (Laws  of  1862,  chap. 
246,  §  2),  the  word  duress  is  substituted  for  the  woidfraud,  as  used  in  the  orig- 
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"  If  there  shall  be  any  issue,  of  a  marriage  annulled  on  the  ground  of 
force  or  fraud,  the  court  shall  decree  their  custody  to  the  innocent 
parent,  and  may  also  decree  a  provision  for  their  education  and  main- 
tenance out  of  the  estate  and  property  of  the  guilty  party." 

The  suit  may  be  brought  either  in  the  name  of  the  person 
whose  consent  was  fraudulently  obtained,  or  of  the  parent  or 
guardian  of  such  person,  or  relative  interested  to  contest  the 
validity  of  such  marriage,  and  the  Code  has  not  changed  this 
rule,  inasmuch  as  section  113,  authorizes  an  action  to  be  brought 
in  the  name  of  "  a  person  expressly  authorized  by  statute," 
without  joining  the  party  in  interest.  But  such  suit  must  be 
•brought  within  six  years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud.1 

The  plaintiff  must  show  by  affidavit,  in  case  of  a  marriage 
procured  by  force  or  duress,  that  there  has  been  no  voluntary 
cohabitation  as  husband  and  wife  at  any  time  before  the  com- 
mencement of  the  suit ;  and  in  case  of  a  marriage  procured  by 
fraud,  that  there  was  no  voluntary  cohabitation  before  suit 
brought,  after  obtaining  full  knowledge  of  the  facts  constituting 
the  fraud.  The  former  construction,  that  cohabitation,  before  as 
well  as  after  a  discovery  of  the  fraud,  would  bar  the  action,2  is 
no  longer  applicable,  since  the  recent  amendment  of  the  statute.3 

It  is  said  that  error  will,  in  some  cases,  destroy  a  marriage, 
and  render  the  contract  void,  as  if  one  person  be  substituted 
for  another.  This,  however,  would  be  a  case  of  palpable  fraud, 
going  to  the  substance  of  the  contract ;  and  it  would  be  diffi- 
cult to  state  a  case  in  which  error  simply,  and  without  any 


inal  statute,  and  the  words  in  italics,  as  above,  at  the  end  of  the  section,  are  added. 
Previous  to  this  amendment,  it  was  held,  that  this  statute  would  not  admit  of  the 
construction  that  the  voluntary  cohabitation  of  the  parties,  which  bars  a  suit, 
meant  such  cohabitation  after  the  discovery  of  the  fraud.  Accordingly,  it  was 
held,  that  a  false  and  fraudulent  representation  by  a  defendant  that  she  was  a 
chaste  woman,  acting  as  an  inducement  to  the  marriage,  was  insufficient  to  annul 
the  marriage,  there  having  been  a  voluntary  cohabitation,  before  suit  brought, 
though  not  until  after  a  discovery  of  the  fraud.  Glinsman  v.  Glinsman,  12  How., 
32.  The  amendment  seems  designed  to  reach  precisely  such  a  case,  and  cases  of 
a  similar  character. 

1  Montgomery  v.  Montgomery,  3  Barb.,  132. 

"  Glinsman  v.  Glinsman,  supra. 

8  Laws  of  1862,  chap.  246,  §  2. 
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other  ingredient,  as  to  the  parties,  or  one  of  them,  in  respect 
to  the  other,  would  vacate  the  contract.  It  is  well  understood 
that  error,  and  even  disingenuous  representations  in  respect  to 
the  qualities  of  one  of  the  contracting  parties,  as  his  condition, 
rank,  fortune,  manners  and  character,  would  be  insufficient. 
The  law  makes  no  provision  for  a  blind  credulity,  however,  it 
may  have  been  produced.1 

5.   Physical  incapacity. 

It  is  provided  by  statute,  that  a  suit  to  annul  a  marriage  on 
the  ground  of  the  physical  incapacity  of  one  of  the  parties, 
shall  only  be  maintained  by  the  injured  party,  against  the 
party  whose  incapacity  is  alleged ;  and  shall,  in  all  cases,  be 
brought  within  two  years  from  the  solemnization  of  the  mar- 
riage.2 

To  authorize  a  sentence  of  the  nullity  of  the  marriage  on  the 
ground  of  impotence,  it  is  necessary  for  the  complainant  to 
establish  the  fact  of  the  existence  of  the  alleged  incapacity  at 
the  time  of  the  marriage,  and  that  such  incapacity  still  con- 
tinues and  is  incurable.  And  both  these  facts  must  be  estab- 
lished by  the  most  satisfactory  evidence,  although  they  are 
admitted  by  the  defendant.3  Mere  sterility  of  the  wife  can  in 
no  case  authorize  such  a  sentence.4 

The  marriage  will  not  be  declared  void  until  a  surgical 
examination  has  been  had,  for  the  purpose  of  ascertaining 
whether  the  alleged  incapacity  is  incurable,  provided  the 
defendant  is  within  the  jurisdiction  of  the  court.  And  the 
court  has  the  power,  and  will  compel  the  party  to  submit  to 
such  a  surgical,  or  other  examination,  as  may  be  necessary  to 
ascertain  the  facts ;  but,  in  a  suit  against  a  female,  the  court 
will  not  compel  her  to  submit  to  a  further  examination  if  it 
appears  tha,t  she  has  been  already  sufficiently  examined  by  com- 
petent surgeons,  whose  testimony  can  be  obtained  by  the  com- 
plainant, to  show  that  her  physical  incapacity  is  incurable.5 

Where  there  is  reason  to  believe  that  the  incapacity  can  be 
removed  by  a  slight  surgical  operation,  the  court  will  not  annul 


1  2  Kent's  Com.,  77.  '  2  R.  S.,  143,  §  33. 

*  Devanbagh  v.  Devanbagh,  5  Paige,  554. 

*  Ibid.  'Ibid. 
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the  marriage.  But  the  court  has  no  power  to  compel  a  wife  to 
submit  to  such  operation,  and  her  refusal  to  do  so  furnishes  no 
ground  to  annul  the  marriage.1 

Commencement  of  and  proceedings  in  action  to  annul  marriage. 

The  statute  provides  that  suits  to  annul  a  marriage  shall  be 
by  bill,  and  shall  be  conducted  in  the  same  manner  as  other 
suits  prosecuted  in  the  courts  of  equity ;  and  the  court  shall 
have  the  same  power  to  award  issues,  to  decree  costs,  and  to 
enforce  its  decrees,  as  in  other  cases.2 

The  summons,  in  case  of  an  absent  defendant,  may  be  served 
by  publication  pursuant  to  an  order  of  a  judge,  as  in  other 
equity  actions.3 

The  several  statutory  provisions,  above  noticed,  sufficiently 
point  out  who  are  the  proper  parties  in  this  class  of  suits.  It 
should  be  added,  however,  that  both  the  parties  to  the  marriage 
contract  should  be  parties  to  the  action,  either  as  plaintiff  or 
defendant ;  and,  therefore,  where  an  action  is  authorized  in 
any  case  to  be  brought  by  a  parent  or  guardian,  &c,  to  annul 
the  marriage  contract,  both  husband  and  wife  should  be  made 
defendants. 

If  a  plaintiff  is  an  infant,  a  guardian  must  be  appointed 
before  suit  brought,  in  the  usual  way.  So,  if  the  defendant  is 
an  infant,  he  or  she  must  appear  by  guardian,  also  appointed 
in  the  usual  manner,  under  the  provisions  of  the  Code,  as 
already  pointed  out  in  the  first  volume.4 

The  Chancery  rule,  prohibiting  the  filing  of  a  bill  by  a  feme 
covert,  unless  she  appeared  by  a  responsible  person  as  next 
friend,  who  should  be  answerable  for  costs,  is  abrogated. 

Complaint. 

The  complaint  should  set  forth  distinctly  all  the  facts  which,  in 
proof,  are  necessary  to  establish  the  right  of  the  party  complain- 
ing to  a  judgment  annulling  the  marriage.  The  jurisdictional 
facts,  however,  mentioned  in  rule  86,  need  not  be  set  forth,  as  that 


1  Devanbagh  v.  Devanbagh,  6  Paige,  175. 

*  2  R.  S.,  144,  §  35. 
'Code,  §  135,  sub.  5. 

*  See  Vol.  I.,  pp.  26-29, 152-154. 


256  ACTIONS  TO  DECLARE  MARRIAGE  VOID. 

portion  of  the  rule  is  applicable  only  to  actions  for  divorce  on 
the  ground  of  adultery.1 

The  complaint  may  be  verified  or  not,  at  the  option  of  the 
party,  as  in  other  equity  cases. 

Application  for  reference. 

A  guardian  for  the  defendant  (if  an  infant)  having  been 
appointed,  and  twenty  days  having  elapsed  after  personal  ser- 
vice, or,  if  served  by  publication,  twenty  days  after  the  time 
limited  in  the  order  of  publication,  and  no  answer  or  demurrer 
having  been  put  in,  the  plaintiff  may  apply  to  the  court  for  the 
relief  demanded  in  the  complaint ;  that  is  to  say,  for  an  order 
of  reference  to  take  proof  of  all  the  material  facts  charged  in 
the  complaint. 

Precisely  the  same  course  (by  the  provisions  of  the  86th  rule) 
is  to  be  pursued  where  "  the  facts  charged  in  the  complaint  are 
not  denied  in  the  answer."  In  such  a  case,  it  is  not  necessary 
to  put  the  cause  on  the  calendar  and  go  to  trial  in  the  county 
mentioned  in  the  complaint ;  but,  a  reference  may  be  moved 
for,  as  upon  a  default,  at  special  term,  in  any  county  in  the 
judicial  district,  or  a  county  adjoining  that  in  which  the  place 
of  trial  is  laid. 

Notice  of  motion  must  be  given  as  in  other  cases,  if  the 
defendant  has  appeared  in  the  action. 

The  papers  on  which  to  move  for  a  reference  are,  the  com- 
plaint, and  the  usual  proof  of  the  service  of  summons  more 
than  twenty  days  before  application,  and  that  no  demurrer  or 
answer  has  been  received.  In  addition  to  this,  the  87th  rule, 
which  applies  exclusively  to  actions  to  annul  the  marriage  con- 
tract on  grounds  other  than  for  the  adultery  of  one  of  the  par- 
ties, provides  as  follows : 

"  To  obtain  an  order  of  reference,  if  the  complaint  seeks  to  annul  a 
marriage  on  the  ground  that  the  party  was,under  the  age  of  legal  con- 
sent, an  affidavit  must  be  produced,  showing  that  the  parties  thereto 
have  not  freely  cohabited  for  any  time  as  husband  and  wife,  after  the 
plaintiff  has  attained  the  age  of  consent.  If  the  complaint  seeks  to  annul 
the  marriage  on  the  ground  that  the  plaintiff's  consent  was  obtained 


1  See  forms  of  Complaint  in  such  cases.  Appendix,  Nos.  244-248. 
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by  force  or  fraud,  the  plaintiff  must  show  by  affidavit  that  there  has 
been  no  voluntary  cohabitation  between  the  parties  as  man  and  wife  ; 
and,  if  it  seeks  to  annul  a  marriage  on  the  ground  that  the  plaintiff 
was  a  lunatic,  an  affidavit  must  be  produced  showing  that  the  lunacy 
still  continues,  or  the  plaintiff  must  show  by  his  affidavit,  that  the  par- 
ties have  not  cohabited  as  husband  and  wife  after  the  plaintiff  was 
restored  to  reason." 

These  various  affidavits,  it  will  be  seen,  need  not  necessarily 
be  made  by  the  plaintiff.  On  the  contrary,  in  some  of  the  cases 
at  least,  such,  for  example,  as  that  of  a  lunatic  plaintiff,  the 
affidavit  must  of  necessity  be  made  by  some  other  person.  It 
should  be  made  by  some  person  who  shows  himself  acquainted 
with  the  facts  and  can  set  them  forth  positively,  on  his  own 
knowledge,  and  not  on  information  derived  from  others.1 

The  proper  papers  having  been  presented,  an  order  of  refer- 
ence is  granted  by  the  court,  and  the  papers  are  to  be  filed,  and 
order  entered  in  the  proper  county,  as  in  other  cases.  A  copy 
must  be  served  on  the  defendant's  attorney  if  there  be  notice 
of  appearance,  and  another  copy,  certified  by  the  clerk,  should 
be  obtained  for  use  on  the  reference. 

The  order  is,  simply,  that  the  referee  "  take  proof  of  all  the 
material  facts  charged  in  the  complaint." 3  There  is  no  statu- 
tory provision,  as  in  cases  of  divorce  for  adultery,  requiring 
him  to  report  the  same  "with  his  opinion  thereon;"  and  it  is 
supposed,  therefore,  that,  in  all  cases,  the  better  course  is  to 
follow  the  plain  and  simple  language  of  the  rule  in  the  form  of 
the  order.3 

The  clause  of  the  rule,  that  the  court  shall  not  order  a  refer- 
ence to  a  referee  nominated  by  either  party,  is  also  applicable 
to  this  class  of  cases. 

Proceedings  on  reference. 

The  proceedings  before  the  referee  are  on  notice,  if  the 
defendant  has  appeared ;  otherwise,  ex  parte.  All  the  material 
facts  charged  in  the  complaint  are  to  be  proved.  It  has  already 
been  noticed,  that  the  wife  cannot  be  a  witness  for  or  against 


1  See  forms,  Appendix,  Nos.  250-252. 

2  Rule  86. 

3  See  Order  of  Reference,  Appendix,  No.  253. 

V.  s.    17 


258  ACTIONS  TO  DECLARE  MARRIAGE  VOID. 

her  husband,  nor  a  husband  for  or  against  his  wife.1  By  statute, 
it  is  declared,  that,  no  sentence  of  nullity  of  marriage  shall  be 
pronounced  solely  on  the  declarations  or  confessions  of  the 
parties ;  but  the  court  shall,  in  all  cases,  require  other  satis- 
factory evidence  of  the  existence  of  the  facts  on  which  the 
allegation  of  nullity  is  founded.2  Such  confessions  or  declara- 
tions might,  perhaps,  be  competent  evidence  to  be  received  by 
the  referee,  especially  if  it  be  intended  to  follow  them  up  by 
other  testimony,  proving  the  material  facts  charged,  independent 
of  the  declarations. 

Report  of  referee  and  proceedings  thereon. 

The  referee  is  to  report,  not  the  facts  found  only,  but  the 
proof  taken  before  him,  so  that  the  court  can  see  from  such 
evidence  whether  a  case  is  made  out  under  the  complaint  to 
authorize  judgment.3 

The  report  having  been  made  up  and  signed,  is  delivered  to 
the  plaintiff's  attorney  and  filed  with  the  clerk,  under  the  pro- 
visions of  the  32d  rule ;  and  the  proceedings  thereafter,  as  to 
«taking  exceptions,  bringing  on  the  cause  for  hearing,  &c,  are  in 
all  respects  similar  to  cases  of  adultery  which  have  been  con- 
sidered in  the  preceding  section.4 

The  provisions  of  the  91st  rule,  that  no  judgment  shall  be 
made  of  course,  by  the  default  of  the  defendant,  or  in  conse- 
quence of  any  neglect  to  appear  at  the  hearing  of  the  cause,  or 
by  consent,  are  equally  applicable  to  this  class  of  cases  as  to 
actions  for  divorce  on  the  ground  of  adultery.  So,  also,  the 
provision  that  the  cause  is  to  be  heard  after  the  trial  of  the 
issue,  or,  upon  the  coming  in  of  the  proofs,  at  a  special  term  of 
the  court.  It  need  not,  however,  go  upon  the  calendar,  but 
may  be  moved,  at  a  special  term,  in  any  county  in  the  district, 
or  county  adjoining  that  in  which  the  place  of  trial  is  laid. 

Judgment. 

The  judgment  is  pronounced  by  the  court  upon  the  proofs. 
It  is  to  be  drawn,  allowed  by  the  court,  and  entered  in  the 


1  Ann,  page  '  2  R.  S.,  144,  §  36. 

3  See  Report  of  Referee,  Appendix,  No.  254. 
'  Ante,  page 
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proper  county,  and  judgment  roll  filed  as  in  other  cases  of 
judgment  by  default.1 

The  effect  of  a  judgment  or  sentence  of  nullity  is  declared 
by  statute  to  be,  that,  if  pronounced  during  the  lifetime  of  the 
parties,  it  shall  be  conclusive  evidence  of  the  invalidity  of  the 
marriage,  in  all  courts  and  proceedings ;  but,  if  pronounced 
after  the  death  of  either  of  the  parties  to  the  marriage,  it  shall 
only  be  conclusive  as  against  the  parties  in  the  suit ;  and  those 
claiming  under  them.2 

Children  of  a  marriage  annulled  on  the  ground  of  lunacy  or 
idiocy,  shall  be  entitled  to  succeed  in  the  same  manner  as  legiti- 
mate children,  to  the  real  and  personal  estate  of  the  parent 
who  was  of  sound  mind.3 

If  there  shall  be  any  issue  of  a  marriage  annulled  on  the 
ground  of  force  or  fraud,  the  court  shall  decree  their  custody 
to  the  innocent  parent,  and  may  also  decree  a  provision  for 
their  education  and  maintenance,  out  of  the  estate  and  property 
of  the  guilty  party.4 

In  such  cases,  no  doubt,  a'  reference  is  necessary  before  final 
judgment  in  order  to  ascertain  the  circumstances  of  the  parties, 
and  what  would  be  a  suitable  provision  for  the  maintenance 
and  education  of  the  children.  Such  reference  would  be  alto- 
gether similar,  and  the  proceedings  thereon  up  to  and  including 
final  judgment,  the  same  as  in  cases  of  reference  as  to  alimony 
which  have  been  already  fully  considered  in  the  preceding 
section.5 

Jlnswer  and  proceedings  on  issue  joined. 

The  defendant,  instead  of  suffering  a  default,  may  put  in  an 
answer  setting  up  any  matter  which  will  be  a  bar  to  the 
annulling  of  the  marriage  contract.  Thus,  in  a  case  to  annul  a 
marriage  for  lunacy,  he  may  set  up  voluntary  cohabitation 
after  restoration  to  reason,  or,  to  annul  a  marriage  for  physical 


1  See  Vol.  I.,  pp.  135-138.    See  forms  of  Judgment,  Appendix,  Nos.  257-260. 

3  2  R.  S.,  144,  §  37. 
9  2  R.  S.,  143,  §  28. 

4  2  R.  S.,  143,  §  32. 

8  See  forms  of  Order,  Report  of  Referee,  &c,  Appendix,  Nos.  229,  230. 
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incapacity,  he  may  set  up  that  suit  was  not  brought  within  two 
years  after  the  solemnization  of  the  marriage,  &c,  &c. 

If  the  issue  joined  be  in  an  action  to  annul  a  marriage  on  the 
ground  of  the  physical  incapacity  of  one  of  the  parties,  the 
issue,  as  in  other  equity  cases,  is  triable  by  the  court,  or,  on 
the  written  consent  of  the  parties,  by  a  referee.1  By  statute, 
all  other  issues  upon  the  legality  of  a  marriage  shall  be  tried 
by  a  jury  of  the  country.2 

It  was  the  practice  in  Chancery  when  such  an  issue  was 
formed,  to  apply  on  notice,  under  this  statute,  for  a  feigned 
issue  for  a  jury  trial.  Feigned  issues,  as  we  have  seen,  are  now 
abolished;  and  the  proper  practice,  it  is  supposed,  in  all  these 
cases,  is,  a  motion  to  settle  the  issues  pursuant  to  the  rule  (No. 
33,)  and  the  practice  of  the  court  in  such  cases  as  laid  down 
in  the  first  volume  of  this  work.3  The  trial  of  an  issue  of  fact, 
and  the  subsequent  proceedings  thereon  in  an  action  to  annul 
a  marriage  for  non-age,  lunacy,  force,  &c,  in  no  respect  differs 
from  the  trial  in  an  action  for  adultery ;  and  the  remarks  on 
that  subject  in  the  preceding  section  are,  therefore,  applicable 
here.4  The  judgment  is  pronounced  by  the  court  on  the  finding 
of  the  jury ;  and,  unless  a  reference  be  necessary,  in  regard  to 
the  proper  allowance  to  be  made  by  the  guilty  party  for  the 
maintenance  of  children,  &c,  &c,  is  in  the  first  instance  final. 

Trial  by  the  court  or  by  referee. 

A  jury  trial,  however,  may  be  waive*},  as  in  other  cases,  pur- 
suant to  section  266  of  the  Code,  in  which  case  the  action  is 
triable  by  the  court ;  or,  the  issues  may  be  ordered  to  be  tried 
by  a  referee,  under  section  2*70  of  the  Code,  on  the  written 
consent  of  the  parties.  The  remarks  on  this  subject  in  the 
preceding  section  respecting  an  action  for  divorce  for  adultery, 
are  equally  applicable  to  actions  brought  for  divorce  on  account 
of  the  nullity  of  the  marriage. 

1  Code,  §  270. 

2  2  R.  S.,  175,  §  45.  This  provision  of  the  statute  may  be,  and  perhaps  is, 
abrogated  by  sections  253,  254  of  the  Code,  under  the  provisions  of  which,  all 
such  issues  would  be  in  the  first  instance  triable  by  the  court  without  a  jury. 
Whether  so  triable,  however,  or  not,  it  would  be  in  practice  almost  a  matter  of 
course,  on  the  calling  of  the  cause,  to  submit  such  issues  to  a  jury,  whether  any 
issues  had  been  regularly  settled  in  the  case  or  not. 

3  Vol.  I.,  pp.  266,  267.  4  Ante,  page 
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SECTION  III. 

ACTION  FOR  LIMITED  DIVORCE  OR  SEPARATION. 

By  the  common  law,  a  court  of  equity  had  no  jurisdiction  to 
decree  a  separation  or  limited  divorce.1  The  jurisdiction  is 
created  by  statute,  and  is  given  in  the  following  cases  : 

"A  separation  from  bed  and  board,  or  for  a  limited  time,  may  be 
decreed  by  the  Court  of  Chancery,  on  the  complaint  of  a  married 
woman,  in  the  following  cases  : 

1.  Between  any  husband  and  wife,  inhabitants  of  this  State. 

2.  Where  the  marriage  shall  have  been  solemnized,  or  shall  have 
taken  place,  within  this  State,  and  the  wife  shall  be  an  actual  resident 
at  the  time  of  exhibiting  her  complaint. 

3.  Where  the  Marriage  shall  have  taken  place  out  of  the  State,  and 
the  parties  have  become  and  remained  inhabitants  of  this  State  at 
least  one  year,  and  the  wife  shall  be  an  actual  resident  at  the  time  of 
exhibiting  her  complaint."^ 

This  statute,  substantially  the  same  with  the  revision  of 
1813, 3  gives  a  right  of  action  in  such  cases  to  the  wife  only  ; 
and  it  was  decided  in  Chancery,  that  it  did  not  apply  to  the 
case  of  a  bill  exhibited  on  the  part  of  the  husband,  inasmuch 
as  the  common  law  had  given  him  sufficient  control  over  the 
wife  to  protect  him.4  But,  by  the  laws  of  1824,  it  was  pro- 
vided, "  that  it  shall  and  may  be  lawful  for  the  Court  of 
Chancery  to  extend  the  same  rights  to  husbands  that  are  given 
to  femes  covert  by  the  tenth  and  eleventh  sections  of  the  act 
entitled  'An  act  concerning  divorces,  and  for  other  purposes,' 
and  to  grant  to  a  husband  the  same  relief,  for  the  like  causes, 
as  femes  covert  are  entitled  to  under  the  act  aforesaid."  5 

It  was  decided  by  the  Chancellor,  that  this  provision  was  not 
repealed  by  the  Revised  Statutes,  but  remains  still  in  force.6 


1  Perry  v.  Perry,  2  Paige,  501. 

»  2  R.  S.,  146,  §  50.  '  R.  L.,  200. 

4  In  Chancery,  1820,  Van  Veghten  v.  Van  Veghten,  4  John.  Ch.  R.,  501. 

"Laws  of  1824,  p.  249,  §  12. 

•  Perry  v.  Perry,  2  Paige,  501;  S.  0.,  2  Barb.  Ch.  R-,  311. 
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And  the  same  has  been  held  since  the  Code.1  But,  it  is  said,  in 
an  early  case  under  this  statute,2  that,  though  the  act  allows 
the  same  relief  to  husbands  as  to  wives,  it  must  be  a  strong 
case  to  authorize  such  relief;  for,  if  granted,  the  wife  will  have 
no  claim  on  the  husband  for  support. 

The  statute  is  new  and  not  retrospective.  Thus,  where  the 
marriage  took  place  out  of  the  State,  and  the  parties  resided 
in  the  State  more  than  a  year  before  the  passage  of  the  act,  it 
was  held  that  the  wife,  though  an  actual  inhabitant  at  the  time 
of  exhibiting  her  bill,  could  not  maintain  the  action.3 

If  the  wife  reside  in  this  State,  she  is  to  be  deemed  an 
inhabitant  thereof,  although  her  husband  may  reside  elsewhere.4 

The  limitation  of  five  years,  after  discovery  of  the  injury, 
fixed  by  statute  as  the  time  within  which  action  must  be  com- 
menced, is  not  applicable  to  actions  for  limited  divorce.  The 
time  for  the  commencement  of  such  actions  is  left  to  the  dis- 
cretion of  the  court  and  the  general  limitation  as  to  suits  in 
equity  not  otherwise  provided  for.5 

In  what  cases  action  may  be  brought. 

The  cases  in  which  an  action  for  a  separation  or  limited 
divorce  may  be  brought,  are  also  defined  by  statute.6  They  are 
as  follows  : 

1.  The  cruel  and  inhuman  treatment,  by  the  husband,  of  the  wife. 

2.  Such  conduct  on  the  part  of  the  husband  towards  his  wife,  as  may 
render  it  unsafe  and  improper  for  her  to  cohabit  with  him. 

3.  The  abandonment  of  the  wife  by  1he  husband,  and  his  refusal  or 
neglect  to  provide  for  her. 

In  the  case  of  a  separation  sought  on  the  ground  of  cruel 
and  inhuman  treatment,  it  is  held,  that,  the  cruelty  which  will 
entitle  a  party  to  such  a  judgment,  is  that  kind  of  cruelty  which 
endangers  the  life  or  health  of  the  complainant,  and  renders 
cohabitation  unsafe.7  But,  to  constitute  cruelty,  bodily  injury 
or  acts  of  personal  violence  are  not  necessary.    It  is  made  out  if 


'  McNamara  v.  McNamara,  9  Abbott,  19. 

5  Palmer  v.  Palmer,  1  Paige,  276. 

3  Jarvis  v.  Jarvis,  3  Edw.,  462. 

4  2  R.  S-,  147,  §  57.  *  Burr  v.  Burr,  10  Paige,  20. 

6  2  R.  S.,  146.  '  Perry  t>.  Perry,  2  Paige,  501. 
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there  be  a  series  of  unkind  treatment,  accompanied  by  words 
of  menace,  creating  a  reasonable  apprehension  that  bodily- 
injury  may  result  unless  prevented ;  and,  the  word  "  unsafe," 
in,  the  statute,  means  the  same  thing.1  Words  of  menace, 
accompanied  by  a  probability  of  bodily  violence,  will  be 
sufficient;  and  it  may  be  enough  if  they  inflict  indignity  merely, 
and  threaten  pain.2  But  the  causes  for  apprehension  must  be 
weighty,  and  show  an  impossibility  that  the  duties  of  the  mar- 
ried life  can  be  discharged.3 

Thus,  the  husband's  refusal  to  permit  his  wife  to  attend 
church,  of  which  she  is  a  member,  is  not  a  ground  for  a 
separation.4  Nor  is  occasional,  and  even  frequent,  intoxication 
a  ground  for  separation ;  nor  do  occasional  sallies  of  passion, 
from  whatever  cause,  amount  to  legal  cruelty,  so  long  as  they 
do  not  threaten  bodily  harm.5 

On  the  part  of  the  husband,  seeking  a  separation  from  his 
wife  on  account  of  ill  treatment,  it  is  not  sufficient  to  show  a 
single  act  of  violence  on  the  wife's  part,  or  even  a  series  of 
acts.  He  must  establish  such  a  continued  series  of  bad  con- 
duct on  the  part  of  the  wife  toward  him,  and  those  under  his 
care  and  protection,  as  to  satisfy  the  court  that  it  is  unsafe  for 
him  to  cohabit  or  live  with  her.  And,  to  establish  or  corrobo- 
rate the  general  allegations  as  to  violence,  it  is  competent  to 
the  husband  to  allege  and  prove  acts  of  violence  and  miscon- 
duct towards  the  plaintiff's  children,  visitors  and  servants.6 

As  to  a  complaint  of  this  nature  on  the  ground  of  abandon- 
ment, it  has  been  held,  that,  there  must  be  shown  both  an 
abandonment  and  a  neglect  to  provide.7  Perhaps,  in  the  case 
of  a  husband  suing  his  wife  for  a  divorce  on  account  of  aban- 
donment, the  latter  need  not  be  shown,  it  being  no  part  of  the 
wife's  duty  to  provide  for  her  husband.  This  question,  how- 
ever, has  not  been  adjudicated  to  my  knowledge. 


1  Mason  ».  Mason,  1  Edw.,  278,  291;  2  Kent's  Com.,  126. 

5  Whispell  v.  Whispell,  4  Barb.,  217. 
8  Ibid;  2  Kent,  126. 

'  Lawrence  c.  Lawrence,  3  Paige,  267;  and  see  Burr  v.  Burr,  10  Paige,  20. 

6  Mason  c.  Mason,  1  Edw.,  278.  6  Perry  v.  Perry,  1  Barb.  Ch.  R.,  516. 
'  Abrenfelt  v.  Ahrenfelt,  Hoff.,  47,  and  see  this  case  as  to  what  facts  amount  to 

an  abandonment  and  refusal  to  support. 
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Commencement  of  and  proceedings  in  action. 

The  action  is  commenced  in  the  usual  form  by  the  service 
of  a  summons  or  of  a  summons  and  complaint.  The  service 
must  be  personal,  if  the  defendant  resides  in  the  State  and  can 
be  found,  otherwise  it  may  be  by  order  of  a  judge,  or  by  order 
and  publication  as  in  other  actions. 

If  the  plaintiff  is  a  minor,  a  guardian  must  be  appointed 
before  summons  issued,  in  the  mode  prescribed  by  the  Code.1 
And  the  wife,  upon  proper  application,  will  be  permitted  to  sue 
in  forma  pauperis;  but  not  until  after  the  court  has  ascertained 
by  the  report  of  a  master  that  she  has  probable  cause  of  action.2 

As  to  the  complaint  in  this  class  of  actions,  the  statute 
directs  that  it  shall  specify  particularly  the  nature  and  circum- 
stances of  the  case  on  which  the  plaintiff  relies,  and  shall  set 
forth  times  and  places  with  reasonable  certainty.3  A  charge 
of  adultery  cannot  be  inserted  in  the  complaint,  and  a  judg- 
ment for  absolute  divorce  asked  in  case  that  charge  should  not 
be  sustained.4 

It  was  the  well  established  rule  in  Chancery  that  a  cause  of 
action  for  a  limited  divorce,  could  not  be  joined  in  the  same 
bill  with  a  cause  of  action  for  divorce  a  vinculo,  for  adultery.5 
There  is  nothing  in  the  Code  to  alter  this  rule,  and  the  same 
practice  still  prevails.8 

The  complaint  may  be  verified  or  not  at  the  option  of  the 
plaintiff.7 

Answer  and  defense. 

The  statute  provides  that  the  defendant,  in  any  such  suit, 
may  be  permitted  to  prove,  in  his  justification,  the  ill  conduct 
of  the  complainant ;  and  on  establishing  such  defense  the  bill 
shall  be  dismissed.8  Or,  if  the  defendant  set  up  such  defense 
by  way  of  counterclaim  (as  he  may  do,)  and  demand  as  affirma- 
tive relief  a  judgment  of  separation  against  the  plaintiff,  and  if 


1  Vol.  I.,  p.  26  et  seq.  '  Robertson  v.  Robertson,  3  Paige,  387. 

3  2  R.  S.,  147,  §  52.  '  Smith  v.  Smith,  4  Paige,  92. 

8  Johnson  v.  Johnson,  6  John.  Ch.  R.,  163;  Smith  v.  Smith,  4  Paige,  92. 

6  Mcintosh  v.  Mcintosh,  12  How.,  289. 

7  See  form  of  Complaint,  Appendix,  No.  249. 
6  2  R.  S.,  147,  §  53. 
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the  plaintiff  fails  to  establish  the  charge,  the  defendant,  if  the 
counterclaim  be  made  out  to  the  satisfaction  of  the  court,  may, 
under  the  provisions  of  the  Code  (§  2*74,)  have  a  judgment 
against  the  plaintiff,  for  a  divorce  a  mensa  et  thoro.1 

From  the  reasoning  of  the  court  in  Mcintosh  v.  Mcintosh,2 
holding  that  a  cause  of  action  for  a  limited  divorce  cannot  be 
united  in  the  same  complaint  with  a  cause  of  action  for  divorce 
on  the  ground  of  adultery,  it  would  seem  to  follow  that  the 
adultery  of  the  plaintiff  cannot  be  set  up  in  defense  to  a  com- 
plaint claiming  a  limited  divorce  for  cruel  treatment,  &c.  And 
the  same  doctrine  is  intimated  by  the  court  in  a  subsequent 
case.3 

The  defendant  may  deny  the  misconduct  charged  in  the 
complaint,  and,  for  a  further  defense,  set  up  any  misconduct  on 
the  part  of  the  plaintiff.4  To  such  a  defense,  under  the  Code, 
no  doubt  a  reply  is  necessary,  it  being  in  the  nature  of  a  coun- 
terclaim, which  stands  admitted  unless  generally  or  specifically 
controverted  by  a  reply. 

Condonation. 

It  was  held  by  the  Chancellor,  that  the  principles  respecting 
condonation  apply  with  full  force  to  suits  in  this  State  for 
separation  from  bed  and  board  for  cruel  treatment.  And  that, 
according  to  those  principles,  former  injuries  would  be  revived 
by  subsequent  misconduct  of  a  sligher  nature,  and  which  of 
itself  would  not  be  sufficient  to  entitle  the  injured  party  to  a 
decree  of  separation.5  The  general  principles  of  condonation 
have  been  spoken  of  in  the  preceding  section. 

It  is  also  observed  by  the  Chancellor,  in  the  same  case,  that, 
in  most  instances  of  this  kind,  the  legal  cruelty  which  will  form 
a  sufficient  ground  to  justify  a  decree  of  separation,  consists  of 
a  continued  series  of  acts  of  ill  treatment ;  and  relief  could 
seldom  be  obtained,  in  any  case,  by  an  injured  wife,  if  her  con- 


1  McNamara  v.  McNamara,  9  Abbott,  18. 
'  12  How.,  289. 

a  McNamara  v.  McNamara,  9  Abbott,  18.    See  also  Griffin  v.  Griffin,  23  How., 
183. 
4  Hopper  v.  Hopper,  11  Paige,  46. 
'  Burr  v.  Burr,  10  Paige,  20. 
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tinued  cohabitation,  and  very  laudable  efforts  to  obtain  better 
treatment  from  her  husband  for  the  future,  should  be  held  to 
constitute  an  absolute  bar  to  her  right  to  connect  his  last  ill 
treatment  with  his  previous  acts  of  violence  and  cruelty.  It 
seems  to  follow,  from  this  reasoning,  that  condonation  is  not 
an  absolute  bar  to  a  right  of  action  for  a  limited  divorce,  but 
that  evidence  may  be  given  of  previous  condoned  acts  of  cruelty 
and  the  same  connected  with  acts  committed  subsequent  to  the 
condoned  offense. 

Issues,  how  tried,  and  proceedings  thereon. 

There  is  no  statute  or  rule  of  court,  requiring  an  issue  of 
fact  in  an  action  for  a  limited  divorce  to  be  tried  by  a  jury.  It 
is,  therefore,  to  be  disposed  of  in  the  same  manner  as  ordinary 
equity  issues,  namely :  to  be  tried  by  the  court  without  a  jury, 
unless  issues  be  settled  on  notice,  in  the  ordinary  way  j1  or, 
unless,  at  the  trial,  the  judge,  in  his  own  discretion,  submits 
such  issues  to  the  jury  and  directs  the  finding  of  a  special 
verdict  ;2  or,  unless  a  reference  be  ordered,  on  the  written  con- 
sent of  the  parties.3 

The  trial  of  the  issue  of  fact,  by  the  court,  is  conducted  in 
the  same  way  as  in  ordinary  equity  actions,  as  pointed  out  in 
the  first  volume  of  this  work.4  So,  if  issues  be  framed  and 
submitted  to  a  jury,  the  trial  proceeds  in  the  usual  way  ;5  and, 
upon  the  rendering  of  the  verdict  of  the  jury,  the  subsequent 
proceedings  to  final  judgment  do  not  differ  from  the  proceedings 
in  cases  of  actions  to  annul  the  marriage  contract,  and  for 
divorce  on  the  ground  of  adultery,  as  pointed  out  in  this  and 
the  preceding  sections. 

The  cause  is  required  (rule  91)  to  be  heard,  after  the  trial  of 
the  issue,  "  at  a  special  term  of  the  court ;"  that  is,  the  same 
court  at  which  the  cause  is  tried,  or  at  any  subsequent  special 
term.  The  mode  of  proceeding  in  bringing  on  the  cause  for 
hearing  at  a  subsequent  special  term,  after  the  finding  of  a  jury, 
is  pointed  out  in  the  first  volume  of  this  work.6     A  simpler 


1  See  Vol.  I.,  pp.  263-266.  *  Ibid,  p.2  65  and  note. 

1  Code,  §  270.  *  See  Vol.  I.,  pp.  478-485. 

1  Ibid,  pp.  501  et  seq.  « Vol.  I.,  pp.  504,  505. 
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course,  however,  may  be  adopted,  namely,  to  move  at  the  same 
court,  immediately  on  the  rendition  and  entry  of  the  verdict  of 
the  jury  (the  opposite  attorney  being  present),  for  judgment  on 
the  pleadings  and  verdict,  or,  in  case  all  the  issues  have  not 
been  submitted  to  and  passed  upon  by  the  jury,  then,  upon  the 
pleadings,  verdict  and  evidence,  for  such  judgment  as  the  find- 
ing and  evidence  will  authorize.  The  form,  nature  and  effect 
of  the  judgment  will  presently  be  considered. 

Application  for  reference,  on  default  for  want  of  an  answer. 

The  proceedings  on  the  application  for  a  reference  in  an 
action  for  separation,  in  default  of  an  answer,  or,  if  the  facts 
charged  in  the  complaint  are  not  denied  in  the  answer,1  are 
under  the  86th  rule,  and  they  are  in  all  respects  similar  to 
those  in  an  action  to  annul  the  marriage  contract,  as  heretofore 
pointed  out,2  except  that  no  affidavit  that  the  parties  have  not 
freely  cohabited,  &c,  as  required  by  the  87th  rule,  need  be 
produced ;  that  rule  applying  only  to  cases  of  suits  brought  to 
annul  a  marriage.  Nor  need  any  affidavit  as  to  the  jurisdic- 
tional facts,  required  by  the  86th  rule  to  be  shown  in  applica- 
tion of  divorce  for  adultery,  be  produced.  The  order  of 
reference  is  also  the  same  as  that  in  case  of  a  suit  brought  to 
annul  the  marriage.3 

Proceedings  on  reference. 

These  are  on  notice  to  the  opposite  party  if  he  has  appeared, 
otherwise  ex  parte.  It  is  provided  by  the  rules,4  that  the 
examination  of  the  plaintiff,  on  oath,  may  be  taken,  as  to  any 
cruel  or  inhuman  treatment  alleged  in  the  complaint,  which 
took  place  when  no  witnesses  were  present  who  are  competent 
to  testify  to  the  facts  on  such  reference.    With  this  exceptional 


1  This  would  authorize  an  application  for  a  reference,  although  the  defendant 
sets  up  a  full  defense  of  ill  treatment  and  cruelty  on  the  part  of  the  plaintiff,  where 
he  does  not  also  deny  the  allegations  in  the  plaintiff's  complaint.  In  such  case, 
the  order  of  reference  should  direct  the  referee  to  take  proof  of  the  facts  charged 
in  the  answer  as  well  as  the  complaint,  the  statute  providing  that  if  such  defense 
is  proved  to  the  satisfaction  of  the  court,  the  complaint  shall  be  dismissed.  2  R. 
S.,  147,  §  53. 

*  Ante,  pp.  257,  258. 

s  See  form  of  Order,  Appendix,  No.  255.  *  Sup.  Court  Rule  88. 
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case,  the  general  rule  applies,  that  neither  husband  nor  wife  are 
competent  witnesses  for  or  against  each  other. 

Report  of  referee  and  proceedings  thereon. 

The  referee,  as  in  all  other  divorce  cases,  reports,  not  the 
facts  as  found  by  him,  but  the  proofs  taken  by  him  on  the  refer- 
ence ;  it  being  the  province  of  the  court  to  decide  upon  such 
proofs.  He  may,  however,  very  properly  report  his  "opinion 
thereon,"  and  should  so  report  where  the  order,  as  is  sometimes 
the  case,1  directs  him  to  so.2 

The  report  is  to  be  filed  pursuant  to  the  32d  rule,  and  may 
be  excepted  to,  and  the  report  and  exceptions  brought  on  for 
hearing,  in  the  same  manner  as  in  other  cases  already  pointed 
out.3 

Hearing  and  judgment. 

The  provisions  of  the  rule  (No.  91),  that  no  judgment  shall 
be  rendered  by  default,  or  in  consequence  of  any  neglect  to 
appear  at  the  hearing  of  the  cause,  or  by  consent,  apply  to 
actions  for  separation,  as  well  as  to  all  other  divorce  cases. 
Nor,  will  a  judgment  for  separation  be  granted,  unless  the  facts 
appear  by  legal  proof,  and  the  charges  in  the  complaint  are 
established  to  the  satisfaction  of  the  court.4  Should  the  justi- 
fication of  ill  conduct  on  the  part  of  the  plaintiff  be  established 
to  the  satisfaction  of  the  court,  the  complaint  will  be  dismissed. 
Or,  if  the  answer  sets  up,  by  way  of  counterclaim,  the  cruel 
and  inhuman  treatment  of  the  defendant  by  the  plaintiff,  or 
such  conduct  on  her  part  as  to  render  it  unsafe  and  improper 
for  him  to  cohabit  with  her,  the  court  may  grant  a  judgment  of 
affirmative  relief  to  the  defendant,  and  decree  a  separation,  as 
was  done  in  the  case  of  McNamara  v.  McNamara.5 

If  a  separation  is  decreed,  the  court  is  authorized  by  statute 
to  make  such  further  decree  as  the  nature  and  circumstances  of 
the  case  may  require.6     These  further  provisions  relate  mainly 


1  See  McNamara  u.  McNamara,  9  Abbott,  18. 

2  See  Report,  Appendix,  No.  256. 

3  See  Vol.  I.,  pp.  565-573. 

4  Palmer  v.  Palmer,  1  Paige,  276;  Barry  v.  Barry,  Hopk.,  118. 
1  9  Abbott,  18.  •  2  R.  S.,  147,  §  54. 
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to  the  protection  or  restoration  of  the  wife's  property,1  the 
decreeing  a  suitable  support  and  maintenance  for  the  wife  and 
children,  the  custody  of  the  children  of  the  marriage,  &c. ; 
which  subjects  will  be  considered  in  the  next  section.  It  is 
proper,  however,  here  to  remark,  that,  whether  a  judgment  for 
separation  be  granted  or  not,  the  court  is  authorized  by  statute 
to  make  such  order  or  decree  for  the  support  and  maintenance 
of  the  wife  and  her  children,  or  any  of  them,  by  the  husband 
or  out  of  his  property,  as  may  appear  suitable  and  proper.2 

In  cases  of  this  kind,  the  decision  of  the  court  must  neces- 
sarily be  interlocutory  merely,  and  not  final ;  that  is,  the  court, 
on  the  hearing,  will  grant  an  interlocutory  order,  which  may 
contain  the  decision  of  the  court  whether  a  separation  shall  be 
allowed  or  not,  and  referring  it  to  a  referee  to  inquire  into  the 
circumstances  of  the  husband  and  ascertain  what  would  be  a 
suitable  and  proper  allowance  for  the  support  and  maintenance 
of  the  wife  and  children,  in  precisely  the  same  way  as  in  a 
reference  in  an  action  for  divorce  for  adultery,  which  has  been 
considered  in  the  preceding  section.3  Upon  the  coming  in  of 
the  report,  the  cause  is  brought  on  for  hearing,  in  the  usual 
way,  and  final  judgment4  rendered,  decreeing  a  separation 
between  the  parties,  or  adjudging  that  the  prayer  of  the  com- 
plaint for  such  separatiou  be  denied,  as  the  case  may  be  ;  and 
further  adjudging,  that  the  defendant  provide  for  the  support 
and  maintenance  of  the  wife  and  children,  pursuant  to  the 
report  of  the  referee.5 

If  the  marriage  be  annulled  on  the  ground  of  a  former  mar- 
riage of  one  of  the  parties,  and  such  subsequent  marriage  was 


1  The  court  may  direct  the  husband  to  restore  to  the  injured  wife  any  of  her 
separate  property  held  by  him  or  under  his  control.  Van  Duzer  u.  Van  Duzer,  6 
Paige,  366;  Sackett  v.  Giles,  3  Barb.  Ch.  R.,  204. 

a  2  K.  S.,  147,  §§  54,  55.  3  Ante,  page 

*  See  Order  of  Reference,  Report  of  Referee,  and  Final  Judgment,  Appendix, 
Nos.  255,  256,  262. 

"  It  is  doubtful  whether  this  can  be  done,  where  the  complaint  contains  no 
prayer  for  such  relief,  and  the  defendant  has  not  answered,  as  in  such  case,  by 
section  275  of  the  Code,  the  relief  granted  cannot  exceed  that  demanded  in  the 
answer.  In  all  cases  it  is  the  better  course  for  the  wife  to  state  fully  the  facts  in 
her  complaint,  and  demand  judgment  for  support  and  maintenance,  as  well  as  a 
separation. 
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contracted  in  good  faith,  with  the  full  belief  of  the  parties  that 
the  former  husband  or  wife  was  dead,  the  judgment  should  so 
declare  and  adjudge  the  fact  to  be,  and  should  also  state  the 
names  of  the  children  of  such  subsequent  marriage.  When  this 
is  done,  such  children  are  entitled  to  succeed  in  the  same  man- 
ner as  legitimate  children,  to  the  real  and  personal  estate  of 
the  parent  who,  at  the  time  of  marriage,  was  competent  to  con- 
tract.1 

Where  the  marriage  is  annulled  on  the  ground  of  force  or 
fraud,  and  there  are  children  of  the  marriage,  the  judgment 
must  decree  their  custody  to  the  innocent  parent,  and  it  may 
also  decree  a  suitable  provision  for  their  support  and  mainten- 
ance out  of  the  estate  and  property  of  the  guilty  party.2  In 
such  case,  the  judgment  will  be  interlocutory  merely,  a  refer- 
ence, in  general,  being  necessary,  to  ascertain  what  would  be  a 
suitable  allowance,  and  final  judgment  being  rendered  thereon 
on  the  coming  in  of  the  report  in  the  manner  pointed  out  in  the 
next  section. 

Judgment  for  temporary  separation. 

Where  the  defendant  is  young,  and  there  may  be  hopes  that 
he  will  reform,  the  court  may  decree  a  temporary  separation.3 
So,  a  perpetual  separation  may  be  decreed,  with  power  to  the 
parties  to  come  together  under  the  sanction  of  the  court,  when- 
ever they  shall  find  it  to  their  mutual  and  voluntary  conve- 
nience.4 

Judgment  may  be  revoked. 

The  statute  authorizes  the  same  court  which  pronounced 
judgment  of  separation  to  revoke  it,  at  any  time  thereafter, 
under  such  regulations  and  restrictions  as  the  court  may  impose, 
upon  the  joint  application  of  the  parties,  and  upon  their  pro- 
ducing satisfactory  evidence  of  reconciliation.5  The  proceed- 
ings to  accomplish  this  object  are  by  petition,  signed  jointly  by 
the  husband  and  wife,  accompanied  by  affidavit  of  a  third  party 


1  2  R.  S-,  143,  §  23.    See  form,  Appendix,  No.  258. 

■  Ibid,  §  32.     See  form,  Appendix,  No.  261. 

s  Bedell  v.  Bedell,  1  John.  Ch.  R.,  604. 

4  Barrere  v.  Barrere,  4  John.  Ch.  R.,  187.  •  2  R.  S.,  147,  §  56. 
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of  their  reconciliation.  No  reference  is  necessary.  The  order 
of  the  court  will  be  simply  an  order  of  revocation,  or  an  order 
that  such  judgment  will  be  revoked  on  the  performance  by  the 
defendant  of  the  conditions  imposed,  such  as  filing  security  for 
the  support  and  maintenance  of  his  wife,  or  children,  and  the 
like.  On  motion  to  the  court,  upon  proof  of  the  performance  of 
such  conditions,  an  absolute  order  revoking  the  judgment  will 
be  allowed,  but  always  without  prejudice  to  any  rights  which 
third  persons  may  have  acquired  under  the  judgment. x 

Modifying  judgment  as  to  allowance  for  support. 

The  application  to  modify  the  judgment  as  to  the  allowance 
made  for  the  support  of  the  wife  and  children  should  also  be 
on  petition.2  This  subject  will  be  considered  in  the  next  sec- 
tion. 


SECTION  IV. 

INCIDENTAL    PROCEEDINGS ALIMONY    AND    EXPENSES;     CUSTODY    OF    CHILDREN; 

COSTS;     EFFECT    OF   JUDGMENT,    ETC. 

It  is  the  settled  practice  of  courts  of  equity,  during  the  pen- 
dency of  a  suit  for  divorce,  to  make  an  allowance  to  the  wife 
out  of  the  husband's  property,  of  a  sum  sufficient,  not  only  for 
her  suitable  support,  but  also  to  enable  her  to  prosecute  or 
defend  the  action,  as  the  case  may  be.  This,  however,  is  not  a 
matter  of  right,  but  is,  in  all  cases,  discretionary  with  the 
court  f  and  the  allowance  will  be  granted  only  in  those  cases 
in  which  the  court  is  satisfied  that  it  would  be  just  and  proper 
to  grant  it.  The  provision  of  the  statute  on  the  subject  is  as 
follows  : 

"  In  every  suit,  brought  either  for  a  divorce  or  for  a  separation,  the 
court  may,  in  its  discretion,  require  the  husband  to  pay  any  sums 
necessary  to  enable  the  wife  to  carry  on  her  suit  during  the  pendency ; 
and  it  may  decree  costs  against  either  party,  and  award  execution  for 


1  Colvin  v.  Colvin,  2  Paige,  385.    See  Order  revoking  Judgment,  Appendix, 
No.  275. 

2-Paffu.  Paff,  Hopk.,  584. 

8  Jones  v.  Jones,  2  Barb.  Ch.  K.,  146. 
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the  same,  or  it  may  direct  such  costs  to  be  paid  out  of  any  property 
sequestered  or  in  the  power  of  the  court,  or  in  the  hands  of  a  receiver."  1 

In  what  cases  and  under  what  circumstances  alimony  will  be 
allowed  pendente  lite. 

An  allowance  to  a  wife  of  alimony  and  money  to  carry  on  a 
suit,  instituted  by  her,  is  almost  a  matter  of  course.2  So,  also, 
where  the  wife  is  defendant  in  a  complaint  by  the  husband  for 
divorce,  she  is  entitled  to  the  means  of  defense,  as  well  as  of 
support,  during  the  pendency  of  the  suit ;  and  this,  too, 
although  affidavits  are  presented  on  the  part  of  the  husband, 
showing  the  guilt  of  the  wife.3  But,  in  such  case,  the  wife, 
either  in  her  answer  or  in  her  petition  for  alimony,  must  deny 
on  oath  the  truth  of  the  charge  of  adultery,  or  show  some  valid 
defense  to  the  husband's  suit.4  And,  it  was  held,  in  the  former 
Court  of  Chancery,  that  where  the  wife  was  defendant,  an 
allowance  would  not  be  made  until  the  wife  had  put  in  her 
answer  disclosing  the  defense.5 

An  application  for  alimony,  by  the  wife,  who  was  defendant, 
notwithstanding  her  verified  answer,  denying,  generally,  the 
allegations  in  the  complaint,  was  denied  on  the  plaintiffs  affida- 
vits in  opposition  to  the  motion,  that  four  years  previous  she  had 
abandoned  her  husband,  leaving  her  child  in  his  care,  and  that 
she  was  then,  and  for  a  year  last  past  had  been,  living  in  open 
and  notorious  adultery  with  the  person  named  in  the  complaint 
as  the  person  with  whom  the  adultery  was  committed.6 

The  court  usually  proceeds,  in  these  cases  of  interference  with 
the  husband's  property  before  judgment,  with  great  caution,  and 
deals  it  out  to  the  wife  much  more  sparingly  than  after  the  termi- 
nation of  a  suit  in  her  favor  ;  and,  in  some  cases,  refuses  it  alto- 
gether, as  where  there  is  no  probability  that  the  wife  will  succeed 
in  the  suit  ;7  or,  where  it  clearly  appears  that  the  action  will  not 


1  2  R.  S.,  148,  §  58. 

*  Wright  v.  Wright,  3  Edw.,  62;   Graves  v.  Graves,  2  Paige,  62;   Hammond  v. 
Hammond,  1  Clarke,  151. 

3  Osgood  v.  Osgood,  2  Paige,  621;  Hallock  v.  Hallock,  4  How.,  160. 

4  Ibid;  Wood  v.  Wood,  2  Paige,  108. 

6  Lewis  v.  Lewis,  3  John.  Ch.  R.,  519.  ** 

e  Griffin  v.  Griffin,  21  How.,  364,  affirmed  23  How.,  189. 

'  Jones  v.  Jones,  2  Barb.  Ch.  R.,  146;  Carpenter  v.  Carpenter,  19  How.,  539. 
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lie  ;x  or,  where  she  has  sufficient  property  of  her  husband's,  in 
her,  hands,  to  defray  the  expenses  of  the  suit,  and  to  support 
herself  pending  the  litigation,  the  husband  will  not  be  ordered, 
personally,  to  advance  anything  more  until  that  property  is 
exhausted.2  And,  so,  if  she  has  a  separate  property  of  her  own 
sufficient,  and  is  as  well  able  to  support  herself,  as  the  husband 
is  to  support  himself  and  children,  during  the  pendency  of  the 
suit,  the  allowance  will  be  denied.3  For,  by  the  statute  above 
cited,  the  court,  at  the  termination  of  -  the  suit,  may  decree 
costs  against  either  party;  and,  in  addition  to  this,  it  is  held, 
that  a  reasonable  counsel  fee  may  be  allowed  and  taxed  against 
the  husband.4  There  can,  therefore,  in  general,  be  no  occasion 
for  the  allowance  of  alimony  and  expenses  on  any  other  ground 
than  that  of  the  necessities  of  the  wife. 

For  a  similar  reason,  the  wife  will  not  be  entitled  to  alimony 
for  her  support  where  it  appears  that  she  has  left  her  husband 
and  gone  to  her  father's,  who  had  agreed  with  the  husband  that 
he  would  make  no  claim  for  the  wife's  support,  if  the  husband 
would  make  no  claim  for  her  services.5  And  so,  also,  where 
there  has  been  a  voluntary  settlement  of  property  by  the  hus- 
band on  the  wife.6 

But,  as  a  general  rule,  where  the  wife  has  no  property  in 
her  hands  sufficient  for  support  and  to  prosecute  a  suit,  and 
comes  into  court  as  plaintiff  charging  adultery,  the  husband 
will  be  compelled  to  contribute,  and,  even,  if  he  has  no  prop- 
erty, the  court  will  compel  him  to  apply,  pending  the  suit,  a 
part  of  his  daily  earnings  to  that  purpose.7  So,  if  the  wife  is 
defendant,  and  denies  the  adultery  under  oath,  or  shows  any 
other  valid  defense  to  the  action,  the  husband  must  contribute 
to  her  support  and  expenses  pendente  lite  ;  unless  strong  cir- 
cumstances are  shown  against  her  application.8     His  poverty  is 


*  Coddington  v.  Coddington,  10  Abbott,  450;  Wood  v.  Wood,  2  Paige,  454. 

5  Ibid;  Osgood  v.  Osgood,  2  Paige,  621;  Morrell  v.  Morrell,  2  Barb.  S.  C.  R., 
480. 

3  Jones  v.  Jones,  supra.  *  Graves  v.  Graves,  2  Paige,  62. 

8  Bartlett  v.  Bartlett,  1  Clarke,  460.  a  Rose  v.  Rose,  11  Paige,  166. 

*  Kirby  v.  Kirby,  1  Paige,  161. 

6  See  Griffin  v.  Griffin,  21  How.,  364,  affirmed  23  How.,  189. 
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no  excuse  ;  he  must  either  pay  the  allowance  ordered  or  his  com- 
plaint will  be  dismissed.1 

In  an  action  for  separation  or  limited  divorce,  it  is  not  a  mat- 
ter of  course  to  allow  alimony  and  expenses.  There  must 
appear  to  be  a  meritorious  cause  of  action.2  It  must  appear 
that  the  wife  has  good  ground  for  the  suit  f  also,  that  she  is 
not  able  to  support  herself,  or  prosecute  the  suit,  or  both.4 
But,  in  such  an  action,  if  it  appear  that  the  wife  is  destitute, 
and  may  possibly  show  that  she  is  entitled  to  a  judgment,  the 
court  may  require  the  defendant  to  pay  her  an  allowance.5  In 
case  of  serious  doubt,  however,  the  allowance  will  be  denied  in 
an  action  for  separation.  Thus,  in  a  recent  case,6  the  wife, 
being  plaintiff,  applied  for  alimony  after  answer  by  the  husband, 
not  only  denying  the  acts  of  misconduct  and  abandonment  set 
up  in  the  complaint,  but  excusing  his  own  conduct,  and  setting 
up  the  ill-conduct  of  the  plaintiff.  These  allegations  were 
neither  denied  nor  explained  on  the  motion  for  alimony,  and 
the  motion  was  thereupon  denied. 

In  action  to  declare  marriage  void. 

The  court  has  no  authority  to  order  an  allowance  for  costs 
or  alimony  in  the  wife's  suit  to  declare  a  marriage  null  by  rea- 
son of  the  physical  incapacity  of  the  husband.7  But,  where  the 
husband  brings  an  action  to  have  the  marriage  declared  null 
on  the  ground  of  illegality  of  the  contract,  and  the  wife  denies 
the  illegality,  on  oath,  she  is  entitled  to  alimony,  and  an  allow- 
ance to  defend.  Such  allowance  does  not  depend  wholly  upon 
the  Revised  Statutes.8 

Generally. 

On  the  wife's  bill  for  divorce,  pending  a  demurrer  raising  a 
question  of  jurisdiction,  the  court,  on  petition,  ordered  a 
monthly  allowance  until  further  order.9    So,  the  pendency  of  an 


1  Purcell  v.  Purcell,  3  Edw.,  194.  "  Worden  v.  "Worden,  3  Edw.,  387. 

s  Hollerman  v.  Hollerman,  1  Barb.  S.  C.  R.,  64;  Bissell  v.  Bissell,  Id.,  430. 

4  Jones  v.  Jones,  2  Barb.  Ch.  R.,  146. 

6  Snyder  v.  Snyder,  3  Barb.  S.  C.  R.,  621. 

"  Carpenter  «.  Carpenter,  19  How.,  539. 

'  Bartlett  v.  Bartlett,  1  Clarke,  460. 

8  North  v.  North,  1  Barb.  Ch.  R.,  141.  '  Mix  v.  Mix,  1  John.  Ch.  R.,  108. 
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appeal  from  an  order  approving  the  sufficiency  of  a  next 
friend, — and  the  rule  is  no  doubt  the  same  in  all  cases  of 
appeal — is  no  ground  for  refusing  temporary  alimony.1  And 
alimony  may  be  granted  pending  a  reference  to  determine  the 
proper  allowance  of  permanent  alimony.2 

How  applied  for. 

The  application  for  alimony  and  expenses  should  be  made 
upon  petition,  on  due  notice,  to  the  opposite  party.3  If  the 
wife  is  plaintiff,  it  may  be  made  at  any  time  before  judgment 
and  after  action  commenced  by  actual  service  of  complaint,4 
and  even,  it  has  been  held,  after  summons,  and  before  complaint 
has  been  served,  in  which  case  the  affidavits  must  allege  all  the 
facts  necessary  to  make  a  good  complaint.5  If  the  wife  is 
defendant,  it  should  not  be  made  until  her  answer  is  put  in 
disclosing  her  defense.  And  if  the  answer  be  not  verified,  the 
petition  must  deny  the  adultery  charged,  or  disclose  some  other 
valid  defense,  and  be  verified  by  the  oath  of  the  defendant.6 

When  the  application  is  made  on  behalf  of  a  wife  who  is 
plaintiff  in  an  action  for  separation,  the  defendant  having 
answered  on  oath  fully  denying  or  explaining  the  charges  in 
the  complaint,  the  allowance  will  not  be  made  on  the  complaint 
and  answer  merely,  but  it  must  appear  by  the  petition  and 
affidavits  annexed,  that  she  has  good  ground  for  bringing  the 
action.7  An  answer  of  the  husband,  however,  in  such  action 
denying  the  marriage,  but  not  denying  the  cohabitation,  is  no 
answer  to  her  application  for  temporary  alimony. 

The  presentation  of  the  petition,  on  the  motion,  may  be  met 
by  affidavits  in  opposition,  but  these  are  admitted  by  the  court 
mainly  for  the  purpose  of  fixing  a  proper  amount.8  The  ques- 
tion of  the  guilt  or  innocence  of  the  wife  will  not,  in  general, 


1  Robertson  v.  Robertson,  1  Edw.,  360. 

3  Forrest  v.  Forrest,  3  Bosw.,  650. 

s  Berthrong  v.  Berthrong,  1  Code  R.,  115.     See  form  Petition  for  Alimony, 
Appendix,  No.  263. 

4  Reese  v.  Reese,  2  Code  R.,  81.  6  Whitney  v.  Whitney,  22  How.,  175. 
6  Osgood  v.  Osgood,  2  Paige,  621;  Wood  v.  Wood,  2  Paige,  454. 

*  Bissell  v.  Bissell,  1  Barb.  S.  C.  R.,  430.    See  Petition  in  such  case,  Appendix, 
No.  264. 
8  Smith  v.  Smith,  1  Edw.,  255. 


276  INCIDENTAL  PROCEEDINGS  IN  DIVORCE  CASES. 

be  entered  into  by  hearing  conflicting  affidavits.  The  husband 
might  show,  as  was  said  in  Fowler  v.  Fowler,1  that  her  miscon- 
duct was  so  glaring  that  no  aid  should  be  given  to  her  to 
prosecute  her  suit ;  or,  if  she  had  been  charged  with  adultery, 
that  she  was  still  living  with  the  partner  of  her  guilt.2  But 
a  charge  of  former  misconduct,  or  proof  of  it,  does  not  deprive 
her  of  the  means  of  supporting  herself  during  the  litigation, 
and  of  the  means  to  sustain  the  suit. 

The  amount  for  alimony  and  expenses  may  be  settled  by  the 
court,  without  a  reference,  whenever  the  facts  are  sufficiently 
before  it.3     In  general,  however,  a  reference  is  ordered. 

Order  of  reference  and  proceedings  before  referee. 

The  order  directs  the  referee  to  inquire  and  report  what 
would  be  a  reasonable  sum  to  be  allowed  to  the  wife  for  her 
support,  &c,  and  to  defray  the  costs  and  expenses  of  the  suit, 
&c.  And,  usually  directs  the  referee  to  report  as  to  the  times 
and  manner  in  which  such  sums  should  be  paid.  It  should, 
also,  require  the  husband,  upon  the  confirmation  of  the  report, 
to  pay  the  wife  the  allowances  at  the  times  and  in  the  manner 
specified  in  the  report,  so  that  if  he  refuses  to  pay  it,  he  will 
be  in  contempt,  and  be  proceeded  against  therefor.4 

The  order,  also,  sometimes  contains  other  provisions,  as  for 
example,  like  that  of  the  case  above  referred  to,  to  inquire 
into  the  fact  whether  the  conduct  of  the  wife  was  so  glaringly 
improper  that  no  aid  should  be  given  her  to  prosecute  the  suit 
at  all.5  So,  in  a  case  where  a  motion  of  the  wife  for  alimony 
was  met  by  affidavits  on  the  part  of  the  husband,  showing  that 
she  was  a  common  drunkard,  and  that  he  had  made  her  a 
weekly  allowance,  a  reference  was  ordered  to  ascertain  whether 
the  allowance  was  sufficient,  and  whether  'she  was  fit  to  be 
trusted  with  money.6 


1  4  Abbott,  412.    And  see  to  the  same  effect,  Griffin  v.  Griffin,  21  How.,  364, 
affirmed  23  How.,  189. 
*  Ibid. 

3  Hammond  v.  Hammond,  1  Clarke,  151;  Monroy  v.  Monroy,  1  Edw.,  382. 

4  Gerard  v.  Gerard,  2  Barb.  Ch.  R.,  73.     See  form  of  Order,  Appendix,  No. 
266. 

"  2  Barb.  Ch.  Pr.,  268.  •  Saunders  v.  Saunders,  2  Edw.,  491. 
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The  proceeding's  to  bring  on  the  reference,  and  before  the 
referee,  are  the  same  as  in  other  cases.  The  hearing  is  on  the 
usual  notice,  if  the  opposite  party  has  appeared.1 

Jlmount  of  temporary  alimony. 

It  is  the  duty  of  the  referee  to  take  proof  of  the  pecuniary 
circumstances  of  the  husband,  and  of  the  condition  in  life  and 
pecuniary  necessities  of  the  wife  and  any  children  she  may 
have  to  support,  in  order  to  fix  the  amount  which,  in  his 
opinion,  is  proper  to  be  contributed  by  the  husband  for  her 
support  weekly,  monthly,  ot  otherwise,  during  the  continuance 
of  the  suit ;  and,  also,  the  amount  proper  to  be  allowed  to 
carry  on  the  suit. 

This  amount  should  be  fixed  with  reference  not  only  to  the 
husband's  property  and  income,  but  also  the  claims  of  his  chil- 
dren and  others  upon  him  for  sustenance  and  education,  and 
his  ability  to  provide  for  himself  and  family  by  his  own 
exertions.2  The  allowance  pending  the  suit  is  always  much 
smaller,  in  proportion,  than  that  which  is  assigned  to  the  wife 
as  a  permanent  provision  after  she  has  established  her  right  to 
a  divorce  or  separation.3  It  is,  in  general,  limited  to  the  actual 
wants  of  the  wife  until  the  result  of  the  suit  in  her  favor 
establishes  her  right  to  a  more  liberal  allowance,  and  it  will  be 
estimated  according  to  the  expense  of  board  and  clothing  at 
the  place  where  her  relatives  reside,  if  she  select  that  as  the 
place  of  her  residence,  unless  the  expense  of  living  there  is 
disproportioned  to  the  property  of  the  husband.4  In  the  case 
of  Burr  v.  Burr,5  where  the  husband's  property  was  estimated 
to  be  worth  from  half  a  million  to  a  million  dollars,  producing 
an  annual  income  of  from  thirty  thousand  dollars  to  sixty 
thousand  dollars,  a  temporary  allowance  of  two  thousand  dol- 
lars per  annum  was  made  for  the  support  of  the  wife  during 
the  pendency  of  the  suit,  which  on  the  final  decree  for  separa- 
tion, was  increased  to  a  permanent  allowance  of  ten  thousand 
dollars  a  year. 


1  See  Report  of  Referee,  and  Order  confirming  same,  Appendix,  Nos.  266,  267. 

2  Lawrence  v.  Lawrence,  3  Paige,  267. 

3  Ibid;  Morrell  v.  Morrell,  2  Barb.  S.  C.  R.,  480. 

4  Germond  v.  Germond,  4  Paige,  643.  s  10  Paige,  20. 


278  INCIDENTAL  PROCEEDINGS  IN  DIVORCE  CASES. 

The  poverty  of  the  husband,  though  no  reason  for  refusing 
to  order  an  allowance,  is  to  be  considered  with  the  circumstances 
in  life  of  the  parties,  in  fixing  the  amount.1  Even  if  he  has  no 
property,  and  depends  merely  upon  his  labor  for  support,  he 
may  be  compelled  to  apply  a  part  of  his  daily  earnings  to  this 
purpose.2 

It  was  held  by  the  Chancellor,  that  the  licentious  conduct 
and  misbehavior  of  the  wife,  would  greatly  diminish  her  claim 
for  maintenance  ;  and,  if  it  existed  before  the  first  cruel  usage 
of  her  by  the  husband,  would  destroy  such  claim  altogether.3 
Hence,  upon  a  reference  as  to  alimony,  proof  of  her  misconduct 
is  admissible,  but  only  to  show  that  it  was  so  glaring  that  no 
aid  should  be  given  her  to  prosecute  her  suit ;  or,  that  she  is 
entitled  to  but  a  moderate  sum,  if  any,  for  support,  during  its 
pendency.4  The  nature  of  the  defense  to  be  made,  and  the 
relief  sought,  as  well  as  the  condition  and  circumstances  of  the 
parties,  is  proper  to  be  taken  into  consideration  by  the  referee 
in  fixing  the  amount.5 

In  a  case  where  the  wife's  health,  pending  the  suit,  required 
her  to  travel  for  a  season,  the  court  ordered  an  allowance  for 
that  purpose  to  be  paid  in  gross,  and  her  regular  allowance, 
meanwhile,  to  be  suspended.6 

An  order  for  alimony,  pending  the  suit,  entitles  the  wife  to 
the  allowance  up  to  the  time  of  its  termination  by  final  judg- 
ment ;  and  not  merely  to  the  time  of  the  trial  which  resulted 
in  her  favor.7  And,  even  though  the  verdict  is  against  the  wife, 
on  the  husband's  complaint  for  adultery,  she  is  entitled  to  her 
temporary  alimony  up  to  the  final  decree.8 

Proceedings  on  report  of  referee. 

The  referee's  report  specifies  the  amount  to  be  paid  for  sup- 
port, and  also  for  expenses,  and  the  time  and  manner  of  pay- 

1  HaEock  v.  Hallock,  4  How.,  160. 
5  Ibid;  Kirby  v.  Kirby,  1  Paige,  261. 

s  Bedell  v.  Bedell,  1  John.  Ch.  R.,  604;   Peekford  u.  Peckford,  1  Paige,  274. 
And  see  Fowler  v.  Fowler,  4  Abbott,  412. 
4  Ibid.  B  B.  v.  B.,  11  N.  Y.  Leg.  Obs.,  350. 

"  Lynde  v.  Lynde,  4  Sand.  Ch.  R.,  373;  2  Barb.  Ch.  R.,  72. 
7  Germond  v.  Germond,  1  Paige,  83. 
B  Stanford  v.  Stanford,  1  Edw.,  317. 
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merit.  The  evidence  taken  before  him  does  not,  or,  at  least, 
need  not,  accompany  the  report.  Such  report  is  to  be  filed, 
under  the  provisions  of  the  32d  rule,  and  the  opposite  party- 
may  except  to  it,  as  in  other  cases,  within  eight  days.  The 
exceptions  are  brought  to  argument,  at  special  term,  on  notice 
by  either  party,  and  the  report  of  the  referee  may  be  there 
reviewed,  on  the  testimony  taken  before  the  referee,  as  certified 
by  him.1  On  such  hearing,  the  court  will  affirm  or  modify  such 
report,  as  it  may  deem  just ;  and  grant  an  order  fixing  the 
amount  of  alimony  and  expenses  at  such  sum  as,  in  its  dis- 
cretion, it  may  deem  suitable  and  proper.2 

Order;  how  enforced. 

If  there  be  no  exceptions  to  the  report  it  stands  confirmed 
after  the  expiration  of  eight  days  from  the  filing  thereof,  and, 
strictly  speaking,  no  further  order  is  necessary — that  is  to  say, 
if  the  order  of  reference  contains  a  clause  requiring  the  hus- 
band, upon  the  confirmation  of  the  report,  to  pay  the  wife  the 
allowances,  at  the  times  and  in  the  manner  specified  in  the 
report.3  In  such  case,  the  wife's  attorney  may  serve  a  copy  of 
the  order  of  reference  and  report  on  the  husband,  and  demand 
payment  according  to  the  terms  of  the  report ;  if  refused,  the 
husband  is  in  contempt,4  and  may  be  proceeded  against  accord- 
ingly. 

The  better  practice,  however,  seems  to  be,  though  no  excep- 
tions are  taken  to  the  report,  to  move,  at  special  term  (on 
notice,  if  defendant  has  appeared),  for  an  order  confirming  such 
report,  and  directing  therein  the  husband  to  pay  the  sums 
fixed  by  the  referee,  at  the  times  and  in  the  manner  specified  in 
the  report,  setting  forth  in  the  order  such  amounts,  times  of 
payment,  &c.5 

The  order  being  entered,  a  certified  copy  should  be  served 


1  See  practice  in  such  cases,  Vol.  I.,  pp.  566  at  seq.  See  form  Exceptions  to 
Report,  Appendix,  No.  268. 

3  Lawrence  v.  Lawrence,  3  Paige,  267.  See  Ortler  modifying  Report  and  fixing 
Allowance,  Appendix,  No.  269. 

3  Gerard  v.  Gerard,  2  Barb.  Ch.  R.,  72. 

■*  Barker  v.  Barker,  15  How.,  558 

*  See  Vol.  I.,  pp.  625  el  seq. 
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on  the  husband,  and  demand  of  payment  made.  If  he  refuse, 
he  may  be  proceeded  against  as  for  a  contempt,  in  the  manner 
particularly  pointed  out  in  the  first  volume  of  this  work.1 

Order  not  appealable. 

The  allowance  for  temporary  alimony  is  discretionary,  and 
will  not  be  reviewed  on  appeal.2 

Permanent  alimony  on  final  judgment. 

In  a  preceding  section,  we  have  noticed,  generally,  the  mode 
of  proceeding  to  obtain  alimony  and  an  allowance  for  permanent 
support,  on  the  hearing  of  the  cause  for  final  judgment.  It  was 
there  observed,  that  the  order,  granted  on  the  hearing,  was 
interlocutory  merely,  directing  a  reference  (usually,  to  the  same 
referee)  to  ascertain  and  report  the  proper  amount  to  be 
allowed,  &c. :  and,  the  proceedings  and  practice  on  such  refer- 
ence, up  to  the  entry  of  final  judgment,  were  generally  con- 
sidered.3 A  few  additional  observations,  in  regard  to  the 
amount  of  the  allowance,  the  mode  of  enforcing  its  payment, 
&c,  are  all  that  will  be  necessary  in  this  place. 

Amount  of  allowance  to  wife  on  final  judgment. 

Where  a  divorce  has  been  obtained  by  the  wife,  and  her  con- 
duct is  bla'meless,  an  allowance  equal  to  what  the  law  gives  her 
on  the  death  of  her  husband,  is  reasonable.4  Thus,  in  a  judg- 
ment for  separation,  on  the  ground  of  abandonment,  a  provision 
that  the  wife  have  the  use  of  one-third  of  his  real  estate  during 
her  life,  and  have  half  (one-third  in  this  State)  his  personal 
estate  absolutely,  would  be  proper.5 

In  an  action  for  divorce  for  adultery,  where  the  wife  obtains 
a  decree  of  divorce,  the  statute  authorizes  the  court  to  make  a 
further  decree  or  order  against  the  defendant,  compelling  him 
to  provide  for  the  maintenance  of  the  children  of  the  marriage, 
and  to  provide  such  suitable  allowance  to  the  complainant,  for 
her  support,  as  the  court  shall  deem  just,  having  regard  to  the 


1  See  Vol.  I.,  pp.  625  et  seq. 

2  Griffin  v.  Griffin,  23  How.,  189,  and  cases  there  cited. 

•  Ante,  pages  241,  242. 

*  Thornberry  v.  Thornberry,  4  Litt,  252. 
"  Fishli  v.  Fishli,  2  Litt.,  337. 
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circumstances  of  the  parties,  respectively.1     So,  also,  in  case 
of  a  judgment  for  separation  or  limited  divorce.2 

In  this  State,  it  seems  to  have  heen  considered  as  settled, 
that  the  wife,  on  a  final  judgment  of  divorce  or  separation, 
was  entitled  to  an  allowance  of  one-third,  or,  at  least,  one-fourth 
of  the  annual  income  of  the  husband's  real  estate.3  And, 
indeed,  in  one  case,  where  the  allowance  was  an  annuity  equal 
to  the  value  of  one-third  of  the  husband's  property,  at  six  per 
cent.,  during  the  wife's  life,  the  court  observed,  that  if  her  con- 
duct had  been  discreet,  prudent,  and  submissive  to  her  husband, 
the  allowance  would  have  been  greater.4 

It  has  been  decided,  in  Kentucky,  that,  in  a  judgment  of 
divorce  for  abandonment,  the  decreeing  of  a  gross  sum,  in 
money,  to  the  wife,  is  erroneous.5  And  this  seems  to  have  been 
considered  the  correct  doctrine  in  regard  to  the  practice  in 
courts  of  equity  of  our  own  State.  In  Burr  v.  Burr,  the  Vice- 
Chancellor  remarks,6  "  I  find  no  case  where  the  Chancellor,  or 
any  other  court,  has  directed  a  sum  in  gross  to  be  paid  to  the 
wife.  There  is  a  looseness  of  expression  in  the  marginal  notes 
to  some  of  the  cases,  and  in  some  of  the  opinions,  which  give 
countenance  to  the  claim  set  up  by  the  complainant.  But,  the 
cases  themselves  do  not  sustain  it.  I  think,  it  has  been  shown, 
that  the  claim  to  a  gross  sum  is  incompatible  with  some  of  the 
provisions  of  the  statute,  where,  as  in  this  case,  the  claim  arises 
out  of  a  limited  divorce." 

In  a  case  where  the  husband's  property  was  worth  $4,450,  of 
which,  but  $800  was  personal  property,  the  annual  income  of 
the  whole  being  $325,  it  was  held,  that  $100  per  annum,  was  a, 
reasonable  allowance  after  decree.7 

In  the  case  of  Burr  v.  Burr,8  the  estate  of  the  husband  was 


1  2  R.  S.,  145,  §  45. 

2  2  R.  S.,  147,  §  54.    And  see  as  to  provision  for  support  of  children  of  a  mar- 
riage adjudged  null  and  void,  2  R.  S.,  143,  §  32. 

3  Miller  v.  Miller,  6  John.  Ch.  R.,  91;  Burr  v.  Burr,  10  Paige,  20. 

*  Peckford  v.  Peckford,  1  Paige,  274.        "  Fishli  v.  Fishli,  2  Litt.,  337. 

*  Burr  v-  Burr,  supra.  '  Miller  v.  Miller,  6  John.  Ch.  R.,  91. 
"  10  Paige,  20.     And  see  cases  cited  in  the  opinions  of  the  Vice-Chancellor  and 

Chancellor  in  this  case  as  to  what  would  be  a  proper  allowance  to  the  wife  for  her 
support  after  decree  in  her  favor. 
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estimated  at  a  million  of  dollars,  and  admitted  by  the  defendant 
to  be  worth  half  a  million.  The  defendant,  during  the  marriage, 
had  received  $7,000  in  right  of  his  wife,  and  had  but  a  single 
relative  to  support,  whom,  it  appeared,  he  had  abandoned. 
A  decree  of  the  Vice-Chancellor,  fixing  the  yearly  allowance 
of  the  wife  at  $10,000,  to  commence  from  the  time  of  filing  the 
bill,  and  providing  that,  in  case  any  portion  of  it  were  not  paid, 
she  might  dispose  of  it  by  will,  was  affirmed  on  appeal.1  The 
same  case  decided,  that,  not  only  might  alimony  be  made  to 
commence  from  the  time  of  commencing  the  suit,  but,  .that  the 
court  had  power  to  decree  its  payment  during  the  lifetime  of 
the  wife,  should  she  survive  her  husband.2 

The  alimony  granted  to  a  wife  on  her  judgment  of  divorce 
a  vinculo  is  without  prejudice  to  her  right  of  dower ;  and  the 
court,  in  determining  the  amount  of  alimony,  cannot  compel 
her  to  release  her  dower.3 

In  adjudging  the  amount  of  alimony,  the  husband's  estate 
will  be  presumed  to  yield  a  reasonable  income,  unless  the  con- 
trary be  shown,  with  a  sufficient  reason  for  its  unproductive- 
ness ;  and  the  reduction  of  the  husband's  estate  by  gifts  can- 
not be  allowed  to  diminish  the  wife's  alimony.4 

The  award  of  alimony,  on  final  judgment,  is  subject  to  modi- 
fication, from  time  to  time,  and  leave  should  be  given  in  the 
decree,  to  apply  for  such  modification  as  the  changing  circum- 
stances of  the  parties  may  render  just.5 

Referee's  report,  mode  of  review,  and  proceedings  thereon. 

The  referee's  report  is  to  be  filed  and  notice  thereof  given, 
and,  if  exceptions  are  taken,  the  cause  is  brought  on  for  hear- 
ing to  final  judgment,  in  the  manner  pointed  out  in  the  first 
volume.6  The  proper  mode  of  reviewing  a  referee's  report 
fixing  the  amount  of  alimony,  is,  on  exceptions,  without  making 


'  Burr  v.  Burr,  7  Hill,  207. 

5  See  also  Forrest  v.  Forrest,  6  Duer,  102;  3  Abbott,  144. 

3  Ibid.  4  Forrest  v.  Forrest,  5  Bosw.,  672. 

6  Forrest  v.  Forrest,  3  Abbott,  144. 

6  Vol.  I.,  pp.  570,  571,  and  note. 

7  Forrest  v.  Forrest,  5  Bosw.,  672. 


ALIMONY  AND  EXPENSES.  283 

The  cause  having  been  brought  on  for  hearing  upon  the 
report  of  the  referee,  or  upon  the  report  and  exceptions  thereto, 
a  final  judgment  is  rendered.  The  judgment  directs  the  amount 
of  alimony  to  be  paid  to  the  wife,  and  the  times  of  payment 
thereof.1 

Judgment,  how  enforced. 

The  statute  provides  that,  whenever  the  court  shall  make  an 
order  or  a  decree,  requiring  a  husband  to  provide  for  the  main- 
tenance of  his  children,  or  for  an  allowance  to  his  wife,  the 
court  may  require  such  husband  to  give  reasonable  security  for 
such  maintenance  and  allowance ;  and,  upon  the  neglect  or 
refusal  of  the  defendant  to  give  such  security,  or  upon  the 
default  of  him  and  his  surety  to  provide  such  maintenance  and 
allowance,  the  court  may  sequester  his  personal  estate,  and  the 
rents  and  profits  of  his  real  estate,  and  may  appoint  a  receiver 
thereof,  and  cause  such  personal  estate,  and  the  rents  and 
profits  of  such  real  estate,  to  be  applied  towards  such  main- 
tenance and  allowance,  as  to  the  court  shall,  from  time  to  time, 
seem  just  and  reasonable.2 

Section  285  of  the  Code  provides,  that  where  a  judgment 
requires  the  payment  of  money,  it  may  be  enforced  by  execution. 
An  execution  may,  no  doubt,  issue  upon  a  final  judgment  direct- 
ing the  payment  of  a  fixed  sum  as  alimony. 

By  the  foregoing  provision'  of  the  statute,  the  judgment,  in 
addition  to  specifying  the  amount  of  alimony,  and  the  times 
and  manner  of  its  payment,  may  direct  security  to  be  given  ■ 
and  filed  for  its  payment,  specifying  the  nature  of  the  security 
and  how  to  be  approved.  The  security  may  be  by  bond,  or  the 
court  may  compel  the  defendant  to  give  security  on  his  real 
estate.3 

If  security  be  given,  then,  on  default  of  payment  of  any  of 
the  instalments  due  for  alimony,  the  wife  may  maintain  an 
action  on  the  bond ;  or,  if  the  security  be  on  the  defendant's 
real  estate,  proceed  to  enforce  the  lien  thereon,  and  thus  obtain 
her  remedy. 

Should  the  husband,  however,  on  service  of  a  copy  of  the 

1  See  form  of  Judgment,  Appendix,  No.  262. 

8  2  R.  S.3  148,  §  60.  3  Forrest  v.  Forrest,  3  Abbott,  144. 
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judgment,  and  on  request  to  comply  with  the  same,  by  giving 
security,  refuse  or  neglect  to  give  such  security  as  the  judgment 
requires,  then,  proceedings  may  be  instituted,  on  behalf  of  the 
wife,  to  compel  him  to  do  so  by  sequestrating  his  personal  pro- 
perty, and  the  rents  and  profits  of  his  real  estate.  These 
proceedings  have  been  considered,  and  the  practice  thereon 
pointed  out,  in  the  first  volume  of  this  work,  to  which  the 
reader  is  referred.1 

Costs. 

The  statute  further  provides  that  the  court  may  decree  costs 
against  either  party,  and  award  execution  for  the  same ;  or,  it 
may  direct  such  costs  to  be  paid  out  of  any  property  seques- 
tered, or  in  the  power  of  the  court,  or  in  the  hands  of  a  receiver.2 

If  the  judgment  is  in  favor  of  the  wife,  costs,  though  not  a 
matter  of  course,  may  be,  and  usually  are,  adjudged  against  the 
husband.3  And,  where  she  obtains  a  decree  of  divorce,  for 
adultery,  against  the  husband,  a  reasonable  counsel  fee  has  been 
allowed.4  Costs,  however,  are  now  regulated  by  the  Code,  and 
it  is  difficult  to  see  how  any  additional  allowance  can  be  given  in 
such  an  action  as  costs,  eo  nomine,  there  being  nothing  to  base 
the  percentage  upon.  The  same  thing,  however,  may,  no  doubt, 
be  accomplished  in  the  form  of  a  further  allowance  to  that 
extent,  to  the  wife,  under  the  judgment. 

Where  the  wife  has  no  separate  estate,  no  decree  can  be  made 
against  her,  in  favor  of  her  husband,  for  costs.  The  husband, 
however,  may  have  his  judgment  against  her  for  costs,  in  the 
usual  manner,  to  be  levied  and  collected  of  her  separate  pro- 
perty, and  not  otherwise.5 

Custody  of  children. 

The  statute  provides  that,  in  any  suit  brought  by  a  married 
woman  for  a  divorce,  or  for  a  separation  from  her  husband,  the 
court  in  which  the  same  shall  be  pending,  may,  during  the 
pendency  of  the  cause,  or  at  its  final  hearing,  or  afterwards,  as 
occasion  may  require,  make  such  order,  as  between  the  parties, 
for  the  custody,  care  and  education  of  the    children  of  the 

x  Vol.  I.,  pp.  641  et  seq.  *  2  R.  S.,  148,  §  58. 

s  De  Rose  v.  De  Rose,  Hopk.,  100.  «  Graves  v.  Graves,  2  Paige,  62. 

6  Code,  §  247,  as  amended  in  1862. 
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marriage,  as  may  seem  necessary  and  proper ;  and  may,  at  any 
time  thereafter,  annul,  vary  or  modify  such  order.1 

This  provision  of  the  statute,  it  will  be  observed,  confers  a 
wide  latitude  of  discretion  upon  the  courts,  and  that  discretion 
is  exercised,  in  each  particular  case,  as  the  circumstances  of  the 
case  may  require. 

At  common  law,  the  father  was  entitled  to  the  custody  of  his 
legitimate  children,  to  the  exclusion  of  the  mother,  though  such 
children  were  within  the  age  of  nurture.  The  father  was  the 
natural  guardian  of  his  infant  children  ;  and,  in  the  absence  of 
good  and  sufficient  reasons  shown  to  the  court,  such  as  ill  usage, 
grossly  immoral  principles  or  habits,  want  of  ability,  &c,  was 
entitled  to  their  custody,  care  and  education.2 

The  same  doctrine  was  recognized  in  the  elaborately  dis- 
cussed case  of  The  People  v.  Mercein,3  in  which  it  was  held 
that  the  husband's  claim  to  the  custody  of  an  infant  child  is 
paramount,  and  will  be  enforced  on  habeas  corpus,  though  the 
child  be  a  daughter  under  five  years  of  age.  It  was  further 
declared  that  the  husband  could  not,  by  agreement  with  his 
wife,  alienate  to  her  his  right  to  the  custody  of  the  children, 
and  such  agreement  was  void.  And,  subsequently,  in  the  case 
of  The  People  v.  Humphreys,4  the  right  of  the  father  was  held 
to  be  paramount,  but  that  it  might,  in  a  very  strong  case,  be 
suspended  for  a  time,  by  reason  of  his  disqualification,  or  the 
tender  years  of  the  infant,  rendering  the  cares  of  the  mother 
necessary. 

Courts  of  Equity  usually  proceeded  according  to  this  princi- 
ple in  their  action  in  regard  to  awarding  the  custody  of  children 
pending  a  suit  for  divorce  or  separation ;  subject,  however, 
always  to  that  controlling  rule,  that,  where  the  morals,  the 
safety,  or  interests  of  the  children  required  it,  a  Court  of 
Equity  would  withdraw  them  from  the  custody  of  the  father, 
and  confide  them  to  that  of  the  mother,  if  she  were  unexcep- 


1  2  R.  S.,  148,  §  59. 

5  The  People  ex  rel  Nickerson  v. ,  19  Wend.,  16.    And  see  authorities 

cited  by  Nelson,  J. 
s  3  Hill,  399. 
4  24  Barb.,  521. 
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tionable ;  or,  if  not,  then  withdraw  them  from  both  parents 
and  place  their  care  and  custody  elsewhere.1 

The  statute  provides  that  where  the  husband  and  wife  live 
in  a  state  of  separation,  without  being  divorced,  the  wife,  if 
an  inhabitant  of  this  State,  may  have  a  habeas  corpus  to  bring 
her  minor  child  before  the  court,  which,  on  due  consideration, 
may  award  the  care  and  custody  of  the  child  to  its  mother, 
under  such  regulations  and  restrictions,  and  with  such  pro- 
visions and  directions  as  the  case  requires.2 

In  these  cases  the  court,  in  awarding  the  custody  of  minor 
children  to  one  or  the  other  of  the  parents,  will  be  influenced 
by  considerations  which  respect  the  interests  and  inclinations 
of  the  child,  and  the  fitness  of  the  parent  for  such  custody 
and  care. 

If  the  child  is  too  young  to  exercise  a  choice,  the  court  will 
not,  as  a  matter  of  course,  award  its  custody  to  the  father, 
even  though  he  has  the  ability  to  provide  for  it,  and  has  not, 
by  cruelty  or  neglect,  or  otherwise,  abused  the  right  of  custody ; 
but,  if  it  appear  more  for  the  interest  of  the  child  that  the 
mother  should  be  the  custodian,  will  award  it  to  her,  and  direct 
the  husband  to  make  a  suitable  allowance  for  its  support. 

On  final  judgment,  the  court,  in  like  manner,  will  be  governed 
by  the  circumstances  of  the  case  in  directing  the  custody  of 
children.  Such  custody  will,  in  general,  be  awarded  to  the 
innocent  party,  if  otherwise  unexceptionable,  and  for  the  inte- 
rest of  the  child. 

There  is  one  case,  however,  in  which  it  seems  the  court  has 
no  discretion,  namely,  where  the  marriage  is  annulled  on  the 
ground  of  force  or  fraud.  The  statute  is  mandatory  that  "  the 
court  shall  decree  their  custody  to  the  innocent  parent."  3 

Sometimes,  as  in  case  of  a  judgment  for  separation,  the 
custody  of  the  child  is  awarded  to  one  of  the  parents,  accom- 
panied with  directions  intended  to  secure  to  the  other  the  right 
to  visit  it.  In  such  case,  the  court  will  take  care  that  the 
privilege  of  custody  conferred  on  the  one  parent,  shall  not  be 


1  Matter  of  Wollstoncraft,  4  John.  Ch.  E.,  80;  2  Kent's  Com.,  205,  and  cases 
there  cited. 
*  2  R.  8.,  148, 149,  §§  1,  2.  "2  R.  S.,  143,  §  32. 
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made  use  of  as  an  instrument  of  injustice  to  the  other.  And, 
upon  evidence  of  an  intention  to  remove  from  the  State,  will 
require  the  parent  having  such  custody,  to  give  security  not  to 
remove  the  child  beyond  the  jurisdiction  of  the  court.1 

Order  for  custody  of  child. 

If  the  custody  of  the  child  be  required  before  judgment,  the 
application  is  made  in  the  action  pending,  by  motion  to  the 
court,  either  on  petition  or  affidavit.  The  court  will  order  a 
reference,  if  necessary,  to  ascertain  the  facts ;  and,  on  the 
coming  in  of  the  report  of  the  referee,  will  grant  an  order 
awarding  the  custody  of  the  child  to  that  one  of  the  parents 
which  the  court  shall  judge  most  suitable  to  take  care  of  it.2 

If  no  such  order  be  made  pending  the  suit,  then,  the  final 
judgment  should  provide  for  the  care  and  custody,  as  well  as 
the  maintenance,  of  the  minor  children.  If  a  reference  be 
necessary  to  ascertain  the  facts  before  final  judgment,  an  order 
to  that  effect  will  be  made,  and  may  be  embraced  in  the  order 
of  reference  to  ascertain  the  allowance  proper  to  be  made  for 
the  support  of  the  wife  and  children. 

Effect  of  judgment. 

The  effects  of  a  judgment  of  divorce  upon  the  rights  of  the 
parties  not  only,  but  of  third  persons,  particularly  the  children 
of  the  marriage,  is  an  important  subject  of  consideration. 
They  rest  for  the  most  part  on  statutory  regulations,  and  will 
now  be  briefly  noticed  in  the  following  order :  1.  As  regards 
divorce  on  the  ground  of  adultery ;  2.  Divorce  on  the  ground 
of  nullity  of  marriage ;  3.  Separation  or  limited  divorce. 

1.  In  action  of  divorce  for  adultery. 

It  is  provided  by  statute  that,  if  the  wife  be  complainant, 
and  a  decree  dissolving  the  marriage  be  pronounced,  and  she 
shall,  at  the  time  of  pronouncing  such  decree,  be  the  owner  of 
any  real  estate,  or  have  in  her  possession  any  goods  or  things 
in  action,  which  were  left  with  her  by  her  husband,  acquired 
by  her  own  industry,  given  to  her  by  devise  or  otherwise,  or  to 
which  she  may  be  entitled   by  the  decease   of   any  relative 


1  Paulding  v.  Paulding,  15  How.,  166. 

*  See  forms  Petitions  and  Orders,  Appendix,  Nos.  270-273. 
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intestate,  all  such  real  estate,  goods  or  things  in  action,  shall 
be  her  sole  and  absolute  property.1  Another  section  of  the 
statute  provides  that,  where  the  husband  is  complainant,  a 
decree  dissolving  the  marriage  contract  shall  not  impair  his 
right  to  the  rents  and  profits  of  the  wife's  real  estate,  or  his 
right  to  her  personal  property,  as  it  would  have  existed  if  the 
marriage  had  continued.2 

These  sections  are  now  of  importance  only  as  respects  the 
disposition  of  property  after  the  death  of  a  divorced  husband 
or  wife.  It  is  manifest  that  the  acts  concerning  the  property 
of  married  women,  which  declare  all  property,  both  real  and 
personal,  descending  to,  or  in  any  manner  acquired  by,  the 
wife,  to  be  her  sole  and  separate  property,3  covers  the  entire 
ground  so  far  as  concerns  property  of  the  wife  during  her  life 
time.  The  husband  has  no  interest  in  it  at  all.  It  is  her  own. 
Hence,  on  a  judgment  of  divorce,  whether  in  her  favor  or 
against  her,  it  continues  her  own.  The  judgment  does  not 
divest  any  title  to,  or  right  of  property  of  either  party,  whether 
innocent  or  guilty,  but  leaves  it  precisely  where  it  stood  before 
suit,  except  so  far  as  the  judgment  may  otherwise  specifically 
direct.  Thus,  the  husband  may,  perhaps,  hold  some  portion  of 
the  wife's  real  or  personal  property  in  trust,  or  hold  securities 
therefor,  in  which  case  the  judgment  may  properly  direct  that 
such  property  be  reconveyed,  or  securities  delivered  up. 

The  statute  provides,  that  a  wife,  being  defendant  in  a  suit 
for  divorce  brought  by  her  husband,  and  convicted  of  adultery, 
shall  not  be  entitled  to  dower  in  her  husband's  real  estate,  or 
any  part  thereof,  nor  to  any  distributive  share  in  his  personal 
estate.4 

It  would  seem  that,  independent  of  any  statutory  pro- 
vision, the  same  rule  ought  to  apply  to  the  case  of  a  husband 
defendant,  convicted  of  adultery,  in  respect  to  his  right  to  all 
her  personal  property  (in  case  she  dies  intestate),  as  adminis- 


1  2  R.  S.,  146,  §  46. 
*  2  R.  S.,  146,  §  47. 

s  See  Laws  1860,  chap.  90,  §  1,  and  other  sections  amended  or  repealed  by  act  of 
1862,  chap.  172. 
4  2  R.  S.,  146,  §  48. 
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trator  under  the  statute,1  which  right,  it  has  been  held,  is  not 
taken  away  by  the  acts  for  the  protection  of  the  property  of 
married  women — the  personalty,  in  case  of  the  death  of  the 
wife  intestate,  falling  to  the  husband,  and  not  to  the  wife's  next 
to  kin.2  The  question,  however,  whether  such  would  be  the 
effect  of  a  judgment  against  the  husband,  I  believe  is  not  yet 
decided,  and  is  still  open  for  judicial  construction. 

It  has  been  decided,  after  full  consideration  by  the  Court  of 
Appeals,3  that  a  divorce  for  adultery,  under  the  statutes  of 
New  York,  is  prospective  in  its  operation,  and  has  no  other 
effect  upon  the  marriage  relation  than  such  as  is  declared 
by  the  statute,  and  hence  that  such  a  divorce  against  the  hus- 
band did  not  deprive  his  wife  of  her  right  of  dower.4  Alimony 
granted  to  the  wife,  it  has  been  held,  is  not  in  lieu  of  her  right 
of  dower  ;5  nor,  it  would  seem  to  follow,  in  lieu  of  any  right 
to  her  deceased  husband's  property  given  her  by  statute,  and 
which  is  not  cut  off  by  the  express  terms  of  the  decree. 

The  fact  of  the  wife  living  in  adultery,  without  afterwards 
becoming  reconciled  to  her  husband,  does  not,  as  under  the 
Revised  Laws  of  1813,  forfeit  her  dower.  The  provisions  of 
the  Revised  Statutes,  it  has  been  held,  reestablishes  the  com- 
mon law  that  the  adultery  is  not  enough  to  bar  the  claim  for 
dower ;  but,  in  order  to  have  that  effect,  it  must  be  followed 
by  a  decree  of  divorce,  dissolving  the  marriage  contract.6  If 
the  adultery  was  committed,  and  the  husband  died  before  the 
Revised  Statutes,  though  there  be  no  decree  of  divorce,  her 


1  2  R.  S.,  75,  §§  29,  30.  But  see  case  of  Wait  v.  "Wait,  4  Corns.,  95,  in  which 
it  is  said  that  a  divorce  for  adultery,  under  our  statute,  is  prospective,  and  has  no 
other  effect  upon  the  marriage  relation  than  such  as  is  declared  by  statute.  If  this 
is  to  be  construed  as  a  rule  of  general  application,  then,  there  being  no  statute  to 
that  effect,  the  guilty  husband  would  not  be  cut  off  by  a  decree  against  him  from 
taking  the  interest  which  the  statute  gives  him  in  his  deceased  wife's  estate. 

2  See  1  Brad.  Sur.  Rep.,  64;  16  Barb.,  556;  2  Kern.,  202. 

s  Wait  v.  Wait,  4  Corns.,  95.  See  also  on  this  point,  Forrest  v.  Forrest,  6 
Duer,  602;  3  Abbott,  144;  Day  v.  West,  2  Edw.,  592. 

*  This,  however,  no  doubt  applies  only  to  the  case  of  lands  of  which  the  hus- 
band was  seized  at  the  time  of  rendering  the  judgment  for  divorce,  not  to  lands 
subsequently  acquired. 

6  Forrest  v.  Forrest,  6  Duer,  102;  3  Abbott,  144. 

6  Cooper  v.  Witney,  3  Hill,  95;  Reynolds  v.  Reynolds,  24  Wend.,  193. 
v.  s.  19 
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dower  would  be  barred  ;  but,  if  the  husband  died  after  the 
Revised  Statutes,  though  the  adultery  were  committed  before, 
her  right  of  dower  will  not  be  barred  unless  there  is  a  decree 
of  divorce.1 

As  to  the  legitimacy  of  children,  the  effect  of  the  decree  in 
an  action  of  divorce  for  adultery  is  declared  as  follows  : 

"When  the  wife  shall  be  complainant  the  legitimacy  of  any  children 
of  the  marriage,  born  or  begotten  of  her  before  the  filing  of  the  bill, 
shall  not  be  affected  by  the  decree  of  dissolution.2 

"When  the  husband  shall  be  the  complainant,  the  legitimacy  of 
children,  born  or  begotten  before  the  commission  of  the  offence 
charged,  shall  not  be  affected  by  the  decree;  but  the  legitimacy  of 
other  children  of  the  wife  may  be  determined  by  the  court,  upon  the 
proofs  in  the  cause.  In  every  such  case,  the  legitimacy  of  all  children 
begotten  before  the  commencement  of  the  suit,  shall  be  presumed  until 
the  contrary  appear."  3 

That  part  of  the  foregoing  which  refers  to  the  determination 
by  the  court  of  the  question  of  the  legitimacy  of  children  of  the 
marriage,  as  well  as  the  mode  of  proceeding  in  such  case,  has 
been  referred  to  in  the  preceding  section.4  If  such  illegitimacy 
be  established,  it  must  be  so  declared  and  adjudged.  If  the 
judgment  be  silent  on  that  subject,  the  children  of  the  marriage, 
under  the  above  statute,  whether  born  before  or  after  the  offence 
charged,  are  to  be  deemed  legitimate. 

Effect  of  judgment  as  to  right  to  marry  again. 

The  judgment  usually  contains  a  clause  that  the  plaintiff  in 
an  action  for  adultery  may  marry  again,  but  that  the  defendant 
shall  not  marry  again  until  the  death  of  the  plaintiff.  Whether 
the  judgment,  however,  contains  this  special  provision  or  not, 
it  will  be  the  same  thing,  as  the  statute  provides  that  such 
shall  be  the  effect  of  a  judgment  of  divorce.5 

To  bring  a  person  within  this  prohibition,  it  is  not  necessary 
that  the  former  marriage,  nor  the  relation  of  husband  and  wife, 
should  have  existed  by  virtue  of  such  former  marriage  after 
the  statute  took  effect.     Such  subsequent  marriage,  in  the  life- 


1  Cooper  v.  Witney,  3  Hill,  95;  Reynolds  v.  Reynolds,  24  Wend.,  193. 

2  2  R.  S.,  145,  §  43.  8  2  R.  S.,  145,  §  44. 
4  Ante,  pages  240-242.  "  2  R.  S.,  146,  §  49. 
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time  of  the  first  wife,  is  in  either  case  void,  and  the  second 
wife,  on  the  death  of  the  husband,  is  not  entitled  to  dower.1 

A  judgment  for  divorce  for  adultery,  however,  brings  the 
marriage  contract  to  an  end  even  as  to  the  guilty  party ;  and 
though  he  should  marry  again,  notwithstanding  the  prohibition, 
he  is  not  within  the  statute  as  to  bigamy ;  but  the  second  mar- 
riage being  so  prohibited  by  statute,  the  guilty  party  marrying 
again  would  be  punishable  as  for  a  misdemeanor  under  the  45th 
section  of  the  statute  relative  to  misdemeanors.2 

2.   In  actions  declaring  the  marriage  contract  void. 

As  to  the  effect  of  a  judgment  of  divorce  declaring  the 
marriage  contract  void  for  some  one  of  the  causes  mentioned 
in  the  statute,  existing  at  the  time  of  marriage,  it  may  be 
remarked,  that  the  common  law  doctrine  was,  that  where  there 
was  no  marriage — that  is,  where  the  marriage  was  void — there 
could  be  no  dower.3  The  common  law  divorce,  which  was 
equivalent  to  a  sentence  of  ;nullity  under  our  statute,  declared 
the  marriage  void  ab  initio,  and  placed  the  parties  in  the  same 
relation  to  each  other  as  though  there  had  been  no  marriage.4 
It  left  the  parties  to  their  respective  rights  of  property  and 
person,  as  before  marriage  ;  and  the  issue  of  the  marriage  were 
illegitimate.  This  is  precisely  the  consequence  of  a  judgment 
of  nullity  in  this  State,  with  the  modifications  and  exceptions 
made  by  the  statute,  relating  mainly  to  the  rights  and  status  of 
children  of  the  marriage,  which  will  presently  be  noticed. 

The  effect  of  a  judgment,  therefore,  declaring  a  marriage 
void  for  some  cause  other  than  adultery,  is,  to  restore  each 
party  to  his  or  her  rights  of  property,  and  discharge  any  claim 
of  the  other  party  upon  it,  as  before  marriage.  The  wife  is  not 
entitled  to  dower  f  nor,  for  the  same  reason,  would  the  husband, 
in  case  of  her  death,  have  any  claim  or  interest  in  her  property, 
real  or  personal.  The  parties  are  also  restored  to  their  rights 
of  person,  and  either  party  may  marry  again.  This  is  sanctioned 
by  statutory  provision.6     As  to  the  legitimacy  of  the  children 


'  Cropsey  v.  Ogden,  1  Kern.,  228. 

2  The  People  v.  Hovey,  5  Barb.,  117. 

3  Ubi  nullum  matrimonii,  ibi  nulla  dos.  '  Wait  v-  Wait,  4  Com.,  95. 
6  Cropsey  v.  Ogden,  1  Kern.,  229.  6  2  R.  S.,  139,  §  5. 
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of  such  marriages,  the  harsh  rule  of  the  common  law,  which 
left  them  illegitimate  under  a  decree  of  divorce,  is  somewhat 
modified  by  statute,  as  follows  : 

It  is  provided,  that  children  of  a  marriage  annulled  on  the 
ground  of  the  lunacy  or  idiocy  of  a  party,  shall  be  entitled  to 
succeed,  in  the  same  manner  as  legitimate  children,  to  the  real 
and  personal  estate  of  the  parent  who  was  of  sound  mind.1 

In  case  of  a  second  marriage  in  the  lifetime  of  a  former  hus- 
band or  wife,  it  is  provided,  that,  when  it  shall  appear  and  be 
so  decreed,  that  such  subsequent  marriage  was  contracted  in 
good  faith,  and  with  the  full  belief  of  the  parties  that  the 
former  husband  or  wife  was  dead,  the  issue  of  such  marriage, 
born  or  begotten  before  its  nullity  shall  be  declared,  shall  be 
entitled  to  succeed,  in  the  same  manner  as  legitimate  children, 
to  the  real  and  personal  estate  of  the  parent  who,  at  the  time 
of  the  marriage,  was  competent  to  contract ;  and  the  issue  so 
entitled  shall  be  specified  in  the  sentence  of  nullity.2 

In  all  other  cases,  the  issue  of  a  marriage  judicially  declared 
void,  are  left  by  the  statute  to  their  common  law  position  of 
illegitimates.  But,  in  case  a  marriage  is  annulled  on  the  ground 
of  force  or  fraud,  if  there  be  any  issue  of  such  marriage,  the 
court  is  directed  to  decree  their  custody  to  the  innocent  parent, 
and  is  authorized  to  decree  a  provision  for  their  support  and 
maintenance,  out  of  the  estate  and  property  of  the  guilty  party.3 

The  effect  of  a  sentence  of  nullity,  as  evidence,  is  declared 
to  be,  that,  if  pronounced  during  the  lifetime  of  the  parties,  it 
shall  be  conclusive  evidence  of  the  invalidity  of  the  marriage, 
in  all  courts  and  proceedings  ;  but,  if  pronounced  after  the 
death  of  either  of  the  parties  to  the  marriage,  it  shall  only  be 
conclusive  as  against  the  parties  in  the  suit,  and  those  claiming 
under  them.4 

3.   In  an  action  for  separation  or  limited  divorce. 

The  judgment,  in  an  action  for  separation  or  limited  divorce, 
does  not  dissolve  the  marriage  contract  at  all,  and  has  no  effect 
upon  the  marriage  relation  except  that  declared  by  statute  and 


1  2  R.  S.,  143,  §  28.  =  2  R.  S.,  142,  §  23. 

3  2  R.  S.,  143,  §  32.  "2  R.  S.,  144,  §  37. 
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provided  for  in  the  judgment,  namely,  a  separation  from  bed 
and  board  forever,  coupled  with  the  usual  directions  respecting 
the  custody  of  the  children,  and  providing  for  the  wife,  when 
plaintiff,  a  suitable  provision  for  herself  and  children.  It  does 
not,  in  any  respect,  affect  the  rights  of  either  party  to  their 
separate  property,  during  life  ;  and,  on  the  death  of  either,  the 
interest  of  the  survivor,  in  the  real  and  personal  property  of 
the  decedent,  is  the  same  as  though  there  had  been  no  separa- 
tion. 

The  wife  is  entitled  to  her  dower  in  the  deceased  husband's 
estate,  and  this,  too,  whether  such  real  estate  was  acquired  by 
such  husband  before  or  after  the  judgment  of  separation.  And 
each  party,  in  case  of  the  death  of  the  other,  intestate,  has  the 
same  interest  in  his  or  her  personal  property,  as  though  no 
judgment  of  divorce  had  been  rendered. 

Neither  party  can  marry  again,  in  the  lifetime  of  the  other. 
The  judgment  usually  contains  this  prohibition,  but  it  seems  to 
be  unnecessary. 
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SECTION  I. 

APPOINTMENT  OF  GENERAL  GUARDIAN    OF    INFANT. 

There  are  three  kinds  of  guardians  under  the  laws  of  this 
State,  namely  :  1.  Guardians  by  nature,  or  by  statute,  with  the 
rights,  powers  and  duties  of  guardian  in  socage ;  2.  Guardians 
appointed  by  deed  or  will ;  3.  Guardians  appointed  by  the 
Supreme  Court  or  by  a  surrogate.  The  object  of  this,  and  the 
next  following  section  of  the  present  chapter,  is  to  consider  the 
8ubject  of  the  appointment,  &c,  of  guardians  by  the  Supreme 
Court,  succeeding  to  the  equity  powers  of  the  former  Court  of 
Chancery ;  first,  however,  briefly  alluding  to  the  nature  of  the 
other  two  kinds  of  guardianship. 
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1.  Guardian  by  nature  and  in  socage. 

Our  statute  provides  that,  where  an  infant  has  real  property, 
the  father,  or  if  none,  the  mother,  or  if  none,  the  nearest  rela- 
tive of  full  age  and  of  capacity  (males  being  preferred),  is 
guardian,  with  the  rights,  powers  and  duties  of  guardian  in 
socage.  But,  his  authority  is  superseded  whenever  a  guardian 
is  appointed  by  deed  or  will,  or  by  the  surrogate.1 

Such  guardian  has  the  custody  of  the  infant's  land,  and  is 
entitled  to  the  profits,  for  the  benefit  of  the  heirs.2  And  he 
may  have  an  action  of  ejectment  to  recover  its  possession.3 
And,  though  the  guardianship  ceases  when  the  infant  attains 
the  age  of  fourteen  years,  it  will  continue  if  no  other  guardian- 
ship succeeds.4 

The  statute,  it  will  be  observed,  reaches  only  the  case  of  an 
infant  having  real  estate.  If  there  be  none,  then,  there  is  no 
guardian  with  powers  of  a  guardian  in  socage.  The  father, 
however,  is  guardian  by  nature,  but  this  extends  only  to  the 
person,  and  not  to  the  personal  estate  of  the  infant  f  and  he  is 
not  entitled,  without  appointment  as  guardian,  to  receive  the 
money  or  other  property  of  his  ward.6 

2.  Guardian  by  deed  or  will. 

The  Revised  Statutes  provide  that  any  father  may,  by  deed 
or  last  will,  dispose  of  the  guardianship  to  any  person  or  per- 
sons, in  possession  or  remainder,  of  his  unmarried  minor  child, 
born  or  likely  to  be  born,  during  its  minority,  or  for  any  less 
time.7  A  mother  has  no  such  power  ;8  nor  has  the  grand- 
father, though  it  seems  they  may  devise  lands  to  the  minors, 
and  direct  the  executors  to  apply  the  rents  and  profits  to  the 
minor's  education ;  and  in  such  case  the  executors,  and  not  the 
guardian,  are  entitled  to  the  control  and  application  of  the 
fund.9 

'  1  R.  S.,  718,  §§  5,  7. 

'  Byrnes  v.  Van  Hoesen,  5  John.,  66;  Beecher  v.  Crouse,  19  Wend.,  306. 
3  Holmes  v.  Seely,  17  Wend.,  75.  4  Byrnes  v.  Van  Hoesen,  sapra. 

6  Hyde  v.  Stone,  7  Wend.,  354;  Fonda  v.  Van  Home,  15  Wend.,  631;  2  Kent's 
Com.,  182. 

6  Ibid;  Williams  v.  Storrs,  6  John.  Ch.  R.,  353. 

7  2  R.  S.,  150,  §  1.  e  Matter  of  Pearce,  12  How.,  82. 

8  Fullerton  v.  Jackson,  5  John.  Ch.  R.,  278. 


WHO  MAT  BE  APPOINTED.  297 

A  late  act  of  the  Legislature  restricts  the  power  of  the 
father  in  the  appointment  of  a  testamentary  guardian,  to  cases 
in  which  the  mother  consents  in  writing  to  such  appointment.1 

3.    Guardian  appointed  by  the  court. 

If  there  be  no  testamentary  guardian,  and  the  infant  has 
personal  estate,  it  becomes  necessary  to  appoint  for  him  a 
general  guardian.  This  may  be  done  either  by  the  Surrogate 
(the  proceedings  in  which  case  are  regulated  by  statute,3  and 
will  not  be  considered  here),  or  by  the  Supreme  Court,  succeed- 
ing to  the  authority  of  the  Chancellor,  which  is  not  derived 
from  any  statute,  but  is  a  part  of  the  general  equity  jurisdic- 
tion of  the  court  over  minors  and  their  estates.3  This  general 
jurisdiction  extends  to  all  guardians,  those  appointed  by  deed 
or  will  as  well  as  those  appointed  by  a  surrogate,  or  by  the 
court  itself.4  And  the  appointment  so  made  continues  until 
the  majority  of  the  infant,  and  is  not  controlled  by  his  election 
when  he  reaches  the  age  of  fourteen  years.5 

The  powers,  duty,  and  accountability  of  the  general  guardian 
will  be  considered  in  the  next  section.  The  present  section 
will  be  confined  to  a  consideration  of  the  mode  of  the  appoint- 
ment, &c,  and  who  may  be  appointed  guardian. 

1.    Who  may  be  appointed. 

The  infant  himself,  if  of  the  age  of  fourteen  and  upwards, 
must  nominate  his  own  guardian,  and  if  a  suitable  and  proper 
person,  the  court  will  appoint  him,  even  though  he  be  not  a 
relative.  But  the  court  is  not  bound  to  appoint  whomsoever 
the  infant  may  think  fit  to  nominate,  without  regard  to  charac- 
ter or  competency.  Nor,  even  though  the  infant  is  under  the 
age  of  fourteen,  is  the  court  bound  to  appoint  a  relative, 
although  the  relatives  of  the  infant  have  a  preference,  other 
things  being  equal.6 

The  natural  order  of  preference  seems  to  be  that  indicated 
by  the  statute   above   cited  :7    1.  The  father,  or  if  there  be 


'  Laws  of  1862,  chap.  172.  3  2  R.  S.,  p.  150. 

3  2  Kent's  Com.,  226,  227.  4  /bid. 

6  Matter  of  Dyer,  5  Paige,  534.  •  2  Kent's  Com.,  226. 
'  1  R.  S.,  718,  §  5. 
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none  ;  2.  The  mother,  or  if  there  be  none  ;  3.  Some  other  rela- 
tive of  full  age,  males  being  preferred  to  females.  A  brother 
of  full  age  would  no  doubt  be  preferred  to  a  grandfather.  A 
grandfather,  it  is  said,  has  preference  over  an  uncle ;  and  an 
uncle,  on  the  father's  side,  has  preference  over  an  uncle  on  the 
mother's  side.1  But,  as  between  an  uncle  and  a  stranger,  other 
things  being  equal,  the  uncle  has  preference.2 

Though,  other  things  being  equal,  the  mother  of  a  female  child, 
the  father  being  dead,  is  the  most  proper  person  to  be  entrusted 
with  its  care,  custody  and  nurture,  yet,  in  a  contest  between 
such  mother  and  the  grandparents  of  the  infant  respecting 
its  guardianship,  the  interests  of  the  child  should  be  the 
governing  motive  with  the  court;  and  whenever  these  are 
ascertained,  judgment  should  be  pronounced  accordingly,  irre- 
spective of  all  other  considerations.3  The  true  interests  of 
the  infant  should  be  considered,  rather  than  the  interests  or 
the  wishes  of  those  who  are  desirous  of  its  guardianship.4 
There  is  no  arbitrary  rule  governing  the  appointment,  but  the 
matter  is  within  the  discretion  of  the  court,  to  be  exercised 
with  a  view  to  the  social  relations  and  the  welfare  of  the 
minor,  though,  in  making  the  appointment,  the  court  will  con- 
sider the  wishes  of  the  nearest  relations,  or  the  declared 
wishes  of  the  deceased  parents.5 

Thus,  in  case  a  person  should  be  named  as  guardian  in  an 
instrument  intended  as  a  will,  but  not  valid  as  such,  the  court 
would  be  inclined  to  appoint  him  guardian  without  a  reference.6 

The  fact  that  the  mother  of  an  infant,  upon  her  death-bed, 
expressed  the  wish  that  a  particular  relative  should  adopt 
such  infant  and  bring  it  up  as  his  own,  and  see  that  its  pro- 
perty was  not  wasted,  should  have  a  preponderating  weight, 
other  things  being  equal,  in  favor  of  the  appointment  of  such 
person  as  guardian  of  the  infant.7 

The  probability,  if  a  particular  person  should  be  appointed 


1  2  Kent's  Com.,  226,  note  (e)- 

3  Morehouse  v.  Cook,  Hopk.,  226.  3  The  People  v.  Wilcox,  22  Barb.,  178. 

'  Bennet  v.  Byrne,  2  Barb.  Ch.  R.,  216. 

1  Cozine  c.  Horn,  1  Brad.,  143.  "  Hall  v.  Storer,  1  Young  &  Coll.,  556. 

*  Bennet  v.  Byrne,  2  Barb.  Ch.  R.,  26. 
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guardian  of  an  infant,  that  the  estate  will  be  subjected  to  the 
expense  of  a  new  appointment  within  a  very  short  time,  and 
to  the  other  expenses  incident  to  a  change  of  guardianship,  is 
a  circumstance  entitled  to  some  weight  in  favor  of  the  appoint- 
ment of  another  person.1 

Where  a  person  applying  to  be  appointed  guardian  of  an 
infant  is  already  the  trustee  of  such  infant,  for  the  purpose  of 
expending  the  income  of  an  estate  for  his  support  and  educa- 
tion, it  is  a  circumstance  in  favor  of  his  appointment  as  such 
guardian ;  in  order  that  the  infant  may  not  be  subjected  to 
the  expense  of  separate  accounts  of  the  expenditures  for  his 
support ;  the  one  on  the  part  of  the  trustee,  and  the  other  by 
the  guardian.3 

The  court  will  not  appoint  any  of  its  officers  as  such,  to  act 
as  general  guardian,  nor  appoint  any  person  without  his  written 
consent.3 

The  court  may  appoint  one  person  guardian  of  the  per- 
son and  another  of  the  estate.  The  guardian  of  the  person 
alone  is  not  required  to  give  security,  but  the  guardian  of  the 
estate  must  do  so,4  except  in  case  of  the  New  York  Life  Insur- 
ance and  Trust  Company,  which  may  be  appointed  the  general 
guardian  of  an  infant  without  giving  security.5 

Petition  for  appointment  of  general  guardian. 

The  sixty-third  rule  of  the  Supreme  Court  provides  that  the 
infant,  if  of  the  age  of  fourteen  years  or  upwards,  or  some 
relative  or  friend,  if  the  infant  is  under  fourteen,  may  present 
a  petition  to  the  court,  stating  the  age  and  residence  of  the 
infant,  and  the  name  and  residence  of  the  person  proposed  or 
nominated  as  guardian,  and  the  relationship,  if  any,  which 
such  person  bears  to  the  infant,  and  the  nature,  situation  and 
value  of  the  infant's  estate.6 

The  petition  may  be  presented  ex  parte,  but  it  must  be  pre- 


1  Bennet  v.  Byrne,  2  Barb.  Ch.  R.,  26. 
'Ibid. 

3  McVickar  v.  Constable,  Hopk.,  102. 

*  2  Kent's  Com.,  227;  Sup.  Court  Rule,  65. 
'  Laws  of  1830,  p.  77,  §  6. 

4  This  is  precisely  the  same  as  the  150th  rule  of  the  late  Court  of  Chancery. 
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sented  to  "the  court,"  that  is,  at  a  special  term,  and  not 
merely  to  a  judge  at  chambers,  unless  actually  holding  a  special 
term  there  ;  which,  by  the  recent  amendments  to  the  Code,1 
may  now  be  done  in  any  county  of  the  State,  by  adjournment 
from  time  to  time,  made  by  the  justice  holding  such  special 
term.2 

Proceedings  on  presentation  of  petition. 

The  sixty-fourth  rule  of  the  Supreme  Court  provides  that, 
upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of 
fourteen  or  upwards,  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if 
under  fourteen,  shall  ascertain  who  is  entitled  to  the  guardian- 
ship, and  shall  name  a  competent  and  proper  person  as  guardian. 
The  court  shall,  also,  ascertain  the  amount  of  the  personal 
property,  and  the  gross  amount  or  value  of  the  rents  and  pro- 
fits of  the  real  estate  of  the  infant  during  his  minority,  and 
shall  also  ascertain  the  sufficiency  of  the  security  offered  by 
the  guardian. 

By  the  former  practice,  as  regulated  by  the  Chancery  Rules,3 
all  this  was  required  to  be  done  before  presenting  the  petition, 
and  on  the  application  of  the  petitioner  to  a  taxing  or  injunc- 
tion master.  But,  by  the  above  rule,  as  will  be  seen,  it  is  now 
made  the  duty  of  the  court,  upon  presenting  the  petition,  to 
ascertain  the  age  of  the  infant,  &c,  &c,  "  by  inspection  or 
otherwise."  The  court  is  not  bound,  in  person,  to  make  such 
inspection  or  take  evidence  as  to  the  facts  required  by  the  rule 
to  be  ascertained,  but  may,  and,  in  point  of  fact,  almost  always 
does,  refer  the  matter  to  a  referee  ;  although  it  no  doubt  has 
the  power  to  make  such  examination  in  person  and  appoint 
a  guardian  without  an  order  of  reference.4  Such  referee  is 
appointed  in  the  usual  way,  and  the  order  appointing  him 
directs  him  to  inquire  into  the  truth  of  the  matters  set  forth 


1  Code,  §  24,  as  amended  1862. 

2  See  form  of  Petition,  Appendix,  No.  276. 
s  Chancery  Rule,  151. 

4  See  Order  appointing  Guardian  by  the  Court  without  a  previous  reference, 
Appendix,  No.  280. 
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in  the  petition,  and  to  inquire  into  and  report  upon  the  other 
matters  specified  in  the  rule.1 

Proceedings  by  referee. 

The  referee,  in  his  discretion,  may  direct  notice  to  be  given 
to  such  of  the  relatives  of  the  infant  as  he  may  think  proper, 
to  appear  before  him  and  be  heard  in  relation  to  the  applica- 
tion.2 Such  relatives,  however,  have  no  interest  as  parties,  and 
they  are  notified  only  in  order  to  give  information  to  enable 
the  referee  the  better  to  determine  who  is  the  most  proper  per- 
son to  be  the  guardian.3 

The  referee  may  also,  and  should,  require  the  attendance  of 
such  witnesses  as  he  may  think  necessary  or  proper,  as  it  is  his 
duty  to  see  that  the  rights  of  the  infant  are  properly  guarded 
and  protected.  He  must,  also,  summon  the  infant  himself,  if 
of  the  age  of  fourteen,  and  examine  him  as  to  his  voluntary 
nomination  of  a  guardian.4 

Referee's  report. 

The  report  of  the  referee  contains  a  statement  of  the  facts 
found  by  him  in  reference  to  the  various  matters  required  to  be 
found  by  the  order  of  reference.  It  should  specify  what  relatives 
or  friends  have  been  notified  to  appear,  if  the  infant  is  under 
fourteen  years  of  age,  and  also  who  are  the  persons  entitled  to 
guardianship.  If  the  infant  is  over  the  age  of  fourteen,  it 
should  state  the  fact,  and  also  that  he  appeared  before  the 
referee  and  was  examined,  and  voluntarily  nominated  the  per- 
son proposed  as  guardian ;  and  should  also  state  facts  showing 
that  the  person  so  nominated  is  a  suitable  and  proper  person 
to  be  appointed  guardian.  The  report  must  also  state  the 
amount  and  value  of  the  infant's  personal  property,  and  the 
value  of  the  rents  and  profits  of  his  real  estate ;  and  also  what 
is  the  requisite  sum  in  which  security  should  be  given,  and  the 
facts  going  to  show  the  sufficiency  of  the  sureties  offered. 

The  evidence  taken  before  the  referee,  need  not  be  annexed 


1  See  Order  of  Reference,  Appendix,  No.  278. 
5  Practice  in  Chancery,  Rule  151. 

3  Ex  parte  Dawson,  3  Brad.,  130;  Cozine  v.  Horn,  1  Brad.,  143. 

4  Sup.  Court  Rule  64;  Chancery  Rule  151. 
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to  the  report ;  but  the  referee  must  find  the  facts  proved  before 
him ;  and  not  merely  his  opinion  thereon  that  the  person  pro- 
posed is  a  proper  person  for  guardian,  and  that  the  sureties 
offered  are  worth  the  requisite  sum.1  These  are  conclusions  for 
the  court  to  draw  from  the  facts  found  and  reported  by  the 
referee.  It  is  not  improper,  however,  for  the  referee,  after  a 
statement  of  the  facts,  to  add  his  opinion  thereon  drawn  from 
the  facts  so  found.2 

Filing  report  and  further  -proceedings. 

The  report  should  be  filed  according  to  the  provisions  of  the 
thirty-second  rule ;  or  it  may  be  immediately  presented  to  the 
court,  which  (unless  a  further  reference  is  ordered,  specifying 
what  relatives  or  friends  of  the  infant  shall  have  notice  of  the 
same,)  will  grant  an  order  confirming  the  report,  and  no  objec- 
tions appearing,  will  appoint  the  guardian  so  reported  as  suit- 
able and  proper,  on  his  executing  the  security  specified,  and  to 
be  approved  in  the  manner  directed  in  the  order  of  appoint- 
ment. Such  appointment  becomes  complete  on  entering  the 
order,  and  on  executing  and  filing  the  security  required  by  the 
order.3 

Security  by  general  guardian. 

Rule  65  provides  for  the  giving  of  security  by  a  general 
guardian,  as  follows :  The  security  to  be  given  by  a  general 
guardian  of  an  infant,  shall  be  a  bond  in  a  penalty  of  double 
the  amount  of  the  personal  estate  of  his  ward,  and  of  the  gross 
amount  or  value  of  the  rents  and  profits  of  the  real  estate 
during  his  minority,  together  with  at  least  two  sufficient  sure- 
ties, each  of  whom  shall  be  worth  the  amount  specified  in  the 
penalty  of  the  bond,  over  and  above  all  debts ;  or,  instead  of 
personal  security,  the  guardian  may  give  security  by  way  of 
mortgage,  on  unincumbered  real  property,  of  the  value  of  the 
penalty  of  his  own  bond  only.4 

The  rule  further  provides  that  the   court,  in  its  discretion, 


1  Matter  of  Lansing,  3  Paige,  265. 

2  See  Report  of  Referee,  Appendix,  No.  279. 

3  In  re  Marsac,  15  How.,  583. 

4  See  form  of  Bond,  Appendix,  No.  282. 
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may  vary  the  security,  where,  from  special  circumstances,  it 
may  be  found  for  the  interest  of  the  infant ;  and  may  direct 
the  principal  of  the  estate,  or  any  part  thereof,  to  be  invested 
in  the  stocks  of  the  State  of  New  York,  or  of  the  United 
States,  or  with  the  New  York  Life  Insurance  and  Trust  Com- 
pany, the  United  States  Trust  Company,  or  on  bond  and  mort- 
gage, for  the  benefit  of  the  infant,  and  that  the  interest  or 
income  thereof,  only,  be  received  by  the  guardian. 

In  addition  to  this,  by  rule  64,  the  guardian  must  give  such 
further  security  for  the  faithful  discharge  of  his  trust  as  the 
court  may  direct,  before  he  shall  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  the  infant,  sold 
under  a  decree,  judgment,  or  order  of  the  court. 

And  the  70th  rule  further  provides,  that  no  moneys  arising 
from  the  sale  of  the  real  estate  of  an  infant,  or  on  a  mortgage 
or  partition  sale,  or  under  any  decree,  judgment,  or  order  of 
the  court,  shall  be  paid  over  to  his  general  guardian,  except  so 
much  thereof,  or  of  the  interest  or  income,  from  time  to  time, 
as  may  be  necessary  for  his  support  or  maintenance  ;  unless 
such  guardian  has  previously  given  sufficient  security  on  unin- 
cumbered real  estate,  to  account  to  the  infant  for  the  same,  in 
the  usual  form. 

The  sufficiency  of  the  sureties,  as  has  been  remarked,  is  a 
matter  to  be  investigated  on  the  reference,  and  reported  upon 
to  the  court  by  the  referee.  The  order  appointing  the  guardian 
simply  directs  that  he  be  so  appointed  on  his  executing  to  the 
infant,  or  to  each  of  them,  if  there  be  more  than  one,  a  bond 

in  the  penalty  of  $ ,  with  A  B  and  C  D  his  sureties,  to  be 

approved  of  as  to  its  form  and  manner  of  execution  by  a 
justice  of  the  court  (or  by  the  referee),  and  filed  with  the 
clerk.  When  this  is  done,  the  clerk  will  give  his  certificate  of 
the  filing  of  such  bond,  and  the  appointment  of  the  guardian 
is  complete. 

The  guardian  so  appointed  may  be  required  to  give  other 
security,  or  he  may  be  removed  and  another  person  appointed 
guardian.  This,  however,  together  with  the  other  obligations 
and  liabilities,  as  well  as  the  general  powers  and  duties  of  a 
general  guardian,  will  be  considered  in  the  following  section. 
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SECTION  II. 

POWERS,  DUTIES  AND  ACCOUNTABILITY  OF  A  GENERAL  GUARDIAN. 

The  general  powers,  &c,  of  a  guardian  by  nature  or  by 
statute,  with  the  rights,  &c,  of  guardian  in  socage,  have  been 
referred  to  in  the  last  section.1 

In  regard  to  a  testamentary  guardian,  or  guardian  by  deed, 
the  statute  provides  that  the  appointment  of  such  guardian 
shall  vest  in  the  person  or  persons  who  shall  be  appointed,  all 
the  rights  and  powers,  and  subject  him  or  them  to  all  the  duties 
and  obligations  of  a  guardian  of  such  minor,  and  shall  be  valid 
and  effectual  against  every  other  person  claiming  the  custody 
or  tuition  of  such  minor,  as  guardian  in  socage  or  otherwise.2 
It  is  further  provided  that  such  guardian  shall  take  the  custody 
and  management  of  the  personal  estate  of  such  minor,  and  the 
profits  of  his  real  estate,  and  may  bring  such  actions  in  relation 
thereto  as  a  guardian  in  socage  might  by  law.3 

As  already  observed,  a  testamentary  guardian  is  under  the 
control  and  amenable  to  the  orders  of  the  Supreme  Court, 
equally  with  a  guardian  appointed  by  the  court ;  and  their 
powers,  duties  and  obligations  are  substantially  the  same.  This 
subject  will  now  be  briefly  noticed  so  far  as  relates  to  the  pro- 
perty only,  and  not  the  person  of  the  ward. 

Duties  of  a  general  guardian,  and  his  power  and  control  over  his 

ward's  estate. 

It  is  the  general  duty  of  the  guardian  to  take  the  possession 
and  care  of  his  ward's  personal  estate.  He  has  no  control  over 
the  real  estate,  further  than  to  manage  and  improve  the  same 
according  to  the  best  of  his  skill, — to  receive  the  rents  and 
profits,  and  for  that  purpose  to  lease  it,  which  he  may  do  during 
the  minority  of  his  ward,  but  no  longer.  But  he  cannot  sell 
it  without  the  special  authority  of  the  court,  though  he  may 
dispose   of  the  personal  property  without  a  previous  order.4 


1  jfnte,  page  296.  2  2  R.  S.,  150,  §  2.  3  Ibid,  §  3. 

4  Genet  v.  Tallmadge,  1  John.  Ch.  R.,  561;  Field  v.  Schieffelin,  7  John.  Ch.  R., 
154;  Jones  v.  Ward,  10  Yer.,  160;  2  Kent's  Com.,  228. 
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Nor  can  he  convert  the  personal  property  of  his  ward  into  real 
estate,  or  buy  lands  with  his  ward's  money.  If  he  do  so,  his 
ward,  when  he  arrives  at  full  age,  will  be  entitled,  at  his  election, 
to  adopt  the  contract  and  claim  the  land ;  or  repudiate  it,  and 
claim  the  money  with  interest.1 

But  the  general  rule  in  this,  as  in  other  cases  of  acts  done 
by  the  guardian  without  authority,  is,  that  if  the  act  is  bene- 
ficial to  the  infant  it  will  be  protected.2 

Thus,  he  may,  without  the  order  of  the  court,  pay  off  a  mort- 
gage, and  the  interest  of  any  other  real  incumbrance.3  And 
he  may  submit  to  arbitration  on  behalf  of  his  ward.4  But  he 
can  do  no  act  to  the  injury  of  the  ward.5  And  he  may  not, 
without  an  order  of  the  court,  commute  or  compromise  the 
debts  or  judgments  due  to  the  infant.6  Though  this  is  made 
the  subject  of  a  quere,  if  the  debtor  be  insolvent,7  yet,  even 
in  such  case,  it  is  always  the  safer  course  for  the  guardian,  on 
compromising  a  claim,  to  obtain  a  previous  order  of  the  court 
authorizing  it  to  be  done.  Where  the  ward's  buildings  were 
destroyed  by  fire,  and  the  guardian  applied  the  insurance 
moneys,  together  with  moneys  of  his  own,  for  the  benefit  of  the 
ward,  but  without  obtaining  the  sanction  of  the  court,  it  was 
held  he  was  not  entitled  to  reimbursement.8  So,  also,  if  instead 
of  selling  partly  paid  contracts  for  the  purchase  of  land,  which 
are  held  by  the  ward,  he  assumes  to  compromise  with  the 
vendor,  and  surrender  the  contracts  on  receiving  a  deed  in  his 
own  name  for  a  part  of  the  land,  he  transcends  his  powers,  and 
the  ward,  when  of  full  age,  may  elect  to  repudiate  or  affirm  the 
transaction.9  In  such  case,  it  is  the  guardian's  duty  to  sell  the 
contracts,  otherwise  he  will  be  accountable  for  such  sum  as, 
with  reasonable  diligence,  he  might  have  obtained.10   Nor  can  a 


1  Ibid;  White  v.  Parker,  8  Barb.,  48. 

"  Milner  v.  Lord  Hareward,  18  Ves.,  273. 

3  Palmer  v.  Dauby,  1  Eq.  Abr.,  261,  cited  in  Edw.  on  Referees,  375. 

♦  Weed  v.  Ellis,  1  Caines'  Cases,  253. 
'  Jackson  v.  Seares,  10  John.,  435. 

•  Forbes  v.  Mitchell,  1  J.  J.  Marsh,  441;  White  v.  Parker,  8  Barb.,  48. 

"  Edw.  on  Referees,  376.  8  Hassard  v.  Rowe,  11  Barb.,  22. 

9  White  v.  Parker,  8  Barb.,  48.  10  Ibid. 

v.  s.  20 
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guardian,  in  any  other  way,  trade  himself  on  account  of  his 
ward's  property,  but  must  keep  such  property  separate  from  his 
own,  otherwise  he  will  make  it  his  own,  and  be  accountable  for 
it  absolutely  in  case  of  loss ;  or,  if  any  advantages  result  from 
such  use,  they  will  enure  to  the  benefit  of  the  ward  at  his  election.1 

It  is  the  duty  of  the  guardian  not  only  to  collect  in,  or  reduce 
to  money,  all  the  personal  estate  of  the  ward,  but  to  invest  it 
with  the  rents  and  profits  received  from  the  real  estate  (expend- 
ing only  such  sums  as  are  required  for  the  necessary  support 
and  maintenance  of  the  ward  and  necessary  expenses),  and  keep 
it  invested  to  the  end  that  he  may  account  to  the  ward  for  the 
same  on  his  coming  of  age.  He  has  been  held  chargeable  with 
interest  on  a  fund  which  remained  uninvested,  from  six  months 
after  it  came  into  his  hands.2 

It  is  the  duty  of  the  guardian  also  to  keep  the  income  prop- 
erly invested.  The  expenses  of  the  trust  and  demands  upon 
it,  such  as  for  the  ward's  support,  &c,  are  to  be  first  paid  out 
of  the  income  ;  and  the  guardian  cannot  put  such  income  in  his 
pocket  to  be  accounted  for  at  the  expiration  of  the  trust,  and 
in  the  meantime  appropriate  the  capital  to  the  payment  of  the 
annual  expenses  of  the  trust.3 

Where  a  testamentary  guardian  is  directed  to  put  the  surplus 
income  of  the  ward's  estate  at  interest  on  the  security  of  real 
property,  he  ought  to  make  such  investments  of  the  balances 
as  soon  as  they  amount  to  about  one  thousand  dollars ;  and 
before  that  time  he  is  not  chargeable  with  interest  on  them, 
unless  it  is  shown  that  he  made  interest,  or  that  a  suitable 
investment  offered.4 

hi  regard  to  the  support,  maintenance  and  education  of  the 
infant,  it  is  the  duty  of  the  general  guardian  to  provide  for 
these  notwithstanding  the  infant  has  a  father  living,  provided 
the  father  is  poor  and  unable  to  support  him ;  and,  for  sums 
properly  expended  for  that  purpose,  the  guardian  will  be  allowed 
on  the  settlement  of  his  accounts.5 


'  White  v.  Parker,  8  Barb.,  48. 

"  Depeyster  v.  Clarkson,  2  Wend.,  77;  S.  0.,  Hopk.,  424. 

3  Ibid.  "  Rapelje  v.  Hall,  1  Sand.  Ch.  R.,  399. 

'  Clark  v.  Montgomery,  22  Barb.,  464. 
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But  the  guardian  must  not  support  his  ward  in  idleness  when 
he  is  capable  of  earning  his  own  living;  and  if  he  do  so,  he  has 
no  equitable  claim  against  the  ward  for  such  support.1 

The  income  of  the  ward's  estate  is  first  to  be  applied  to  his 
support  and  education,  without  drawing  from  the  principal ; 
and  the  guardian  cannot  apply,  or  at  least  ought  not  to  apply 
(for  if  he  do,  it  will  be  at  his  own  risk),  any  part  of  the  princi- 
pal for  this  purpose  without  the  previous  order  of  the  court.8 
A  parent  being  guardian  of  a  minor  child,  it  is  said,  ought  to 
be  held  to  a  strict  observance  of  the  rule ;  and,  if  the  support, 
&c,  of  the  child,  before  it  becomes  of  age  to  render  services, 
exceeds  the  income,  and  if,  when  the  child  arrives  at  such  age, 
its  services  are  equal  to  its  support,  the  surplus  of  expenditure 
during  the  former  period,  ought  to  be  set  off  against  the  income 
of  the  estate  during  the  latter  period,  till  the  infant  arrives  at 
the  age  of  twenty-one  years. 

In  all  these  cases  of  expenditure,  &c,  however,  a  guardian 
will,  in  general,  be  protected  where  he  can  show  that  he  has 
done  nothing  more  than  the  court,  on  a  previous  application, 
would  have  sanctioned  and  ordered.  He  is  bound  only  to 
fidelity  and  ordinary  diligence  and  prudence  in  the  execution  of 
his  trust,  within  the  scope  of  his  authority.  And  his  acts,  in 
the  absence  of  fraud,  or  gross  neglect,  will  be  liberally  con- 
strued.3 

Filing  inventory. 

The  former  practice,  as  regulated  by  the  Chancery  Rules,4 


1  Clark  v.  Clark,  8  Paige,  152.  See  on  this  subject,  as  to  what  maybe  properly 
allowed  for  maintenance,  Matter  of  Burke,  4  Sand.  Ch.  R.,  617;  Matter  of  Davi- 
son, 6  Paige,  136;  Wilkes  v.  Rogers,  6  John.,  566. 

2  It  may  be  allowed  out  of  the  principal,  where  the  estate  is  small,  in  the  discre- 
tion of  the  court;  otherwise  it  must  be  out  of  the  interest.  Matter  of  Bostwick,  4 
John.  Ch.  R.,  100. 

3  White  v.  Parker,  8  Barb.,  48. 

1  Rule  154,  in  Chancery. — Every  general  guardian,  receiver  or  committee 
appointed  by  this  court  shall,  within  six  months  after  his  appointment,  and  every 
special  guardian  for  the  sale  of  an  infant's  estate,  shall,  within  six  months  after 
the  order  confirming  a  sale  of  the  estate,  or  any  part  thereof,  file  in  the  office 
where  the  appointment  is  entered,  a  just  and  true  inventory,  under  oath,  of  the 
whole  real  and  personal  estate  committed  to  his  care  or  guardianship,  and  of  the 
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required  the  general  guardian,  within  six  months  after  his 
appointment,  and  annually  thereafter,  to  file  an  inventory  of 
the  trust  estate  and  the  manner  of  its  disposition,  in  the  office 
where  such  appointment  was  made. 

Though  this  rule  is  not  retained  in  the  present  revision  of 
the  rules  of  the  Supreme  Court,  yet  it  is  well  to  regard  it  as 
still  in  force,  under  that  class  of  decisions,  heretofore  noticed, 
which  recognize  the  former  rules  and  practice  in  Chancery,  as 
still  applicable  to  equity  proceedings  in  cases  not  provided  for 
by  the  present  practice  and  rules.1  In  his  recent  treatise  on 
the  "  Laws  of  Referees,"  Mr.  Edwards  seems  to  consider  the 
rule  in  Chancery  so  far  in  force  as  to  justify  the  substantial 
adoption  of  its  phraseology  in  the  order  appointing  the  guardian.2 
This,  of  course,  may  and,  I  think,  should  always  be  done.  It 
then  becomes  the  duty  of  such  guardian,  under  the  order  of 
his  appointment,  to  file  an  inventory,  as  much  as  any  other 
duty.3 

If  he  do  not  do  so,  or  do  not  annually  thereafter  file  such 
inventory,  he  may  be  compelled  to  discharge  such  duty  on 
application  made  to  the  court,  on  behalf  of  such  infant,  and 
will  be  subjected  personally  to  pay  the  costs  of  such  application 
on  pain  of  attachment.4 

Another  consequence  of  neglect  to  do  so  is  that  every  presump- 
tion in  reference  to  the  justness  or  fairness  of  his  accounts,  in 


manner  in  which  any  funds  under  his  care  or  control,  belonging  to  the  estate,  are 
invested;  stating  the  income  and  profits  of  the  funds  or  estate,  and  the  debts, 
credits  and  effects,  so  far  as  the  same  have  come  to  his  knowledge. 

And  he  shall  annually  thereafter,  so  long  as  any  part  of  the  estate,  or  of  the 
income  or  proceeds  thereof,  remains  in  his  hands,  or  under  his  care  or  control,  file 
in  the  same  office  an  inventory  and  account,  under  oath,  of  his  guardianship  or 
trust,  and  of  any  other  property  or  effects  belonging  to  the  estate  which  he  has 
since  discovered,  and  of  the  amount  remaining  in  his  hands  or  invested  by  him, 
and  of  the  manner  in  which  the  same  is  secured  and  invested,  stating  the  balance 
due  from  or  to  him  at  the  time  of  rendering  his  last  account,  and  his  receipts  and 
expenditures  since  that  time,  in  the  form  of  debtor  and  creditor. 

1  See  Vol.  I.,  pp.  21-23. 

2  Edw.  on  Referees,  365,  366.  See  in  re  Seaman,  2  Paige,  409.  I  have  adopted 
substantially  the  order  so  drawn,  see  Appendix,  No.  280.  See  also  form  of  Inven- 
tory and  Account,  Appendix,  No.  283. 

3  Matter  of  Seaman,  2  Paige,  409.  *  Ibid. 
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proceedings  for  a  settlement  thereof,  will  be  taken  most  strongly 
against  him.1 

Liability  of  guardian  to  account. 

The  infant  ward,  by  his  next  friend,  may  call  the  guardian 
to  account  at  any  time ;  or,  if  the  state  of  the  case  should 
call  for  it,  require  him  to  give  better  security.2  And  this  is 
usually  done  on  petition.  After  the  infant  comes  of  age,  how- 
ever, the  guardian  cannot  be  called  to  account  on  petition,  but 
only  by  bill.3  And  though  the  guardian  be  a  testamentary 
guardian,  or  be  appointed  by  the  surrogate,  still  he  may  be 
compelled  to  account  in  the  Supreme  Court,  and  may  be  removed 
from  his  office,  and  another  guardian  substituted  ;  and  upon 
petition,4  no  complaint  being  necessary,  though  the  court  may, 
in  its  discretion,  order  an  action  to  be  brought.5 

Proceedings  on  accounting. 

On  presenting  the  petition  of  the  infant  by  his  next  friend, 
which  must  be  duly  verified,  and  notice  of  the  presentation 
given  to  the  guardian,6  the  court  will  grant  an  order  referring 
it  to  a  referee  to  take  and  state  the  guardian's  account.7  The 
proceedings  upon  such  order  before  the  referee  are  similar  in 
all  respects  to  those  in  an  action  for  accounting,  which  have 
been  already  fully  considered.,  in  the  chapter  on  that  subject.8 
The  same  may  be  said  in  regard  to  an  accounting  by  the 
guardian  had  in  an  action  against  him  by  his  ward  after  he 
becomes  of  age.  The  action  is  commenced  and  proceeded  in, 
a  referee  appointed  to  take  the  account,  and  subsequent  pro- 
ceedings thereon  had  similar,  in  all  respects,  to  those  in  an 
action  of  accounting  between  partners,  trustee  and  cestui  que 
trust,  which  have  been  treated  of  at  length  in  a  preceding 
chapter.9 

1  Matter  of  Carter,  3  Paige,  146.  *  Monell  v.  Monell,  5  John.  Ch.  R.,  283. 

3  Matter  of  Hopson,  1  Edw.,  8. 

4  See  form  of  Petition,  Appendix,  No.  284. 

6  Disbrow  v.  Henshaw,  8  Cow.,  350. 

8  See  form  of  Notice,  Appendix,  No.  285. 

7  See  form  of  Order,  Appendix,  No.  286. 

8  See  ante,  pages  189  et  seq;  see  also  Eeport  of  Referee,  and  Order  thereon, 
Appendix,  Nos.  287,  289.    Also,  Vol.  I.,  pp.  536  et  seq. 

'  Jlnte,  pages  160  et  seq. 
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On  such  accounting,  the  guardian  is  to  be  charged  with  all 
sums  and  property  which  he  received,  and  also  the  rents,  incomes 
and  profits  of  the  real  estate. 

On  the  other  hand,  he  is  to  be  credited  with  all  sums  that 
he  shall  have  lawfully  expended,  whether  on  account  of  expenses 
of  the  trust  or  for  the  ward's  support,  together  with  the 
guardian's  lawful  commissions  (which  are  the  same  as  the  com- 
missions of  executors,1  &c),  and  his  reasonable  disbursements 
made  on  behalf  of  the  fund.  But  he  can  only  be  allowed  for 
such  disbursements  a  reasonable  amount.  Such,  for  example,  as 
payment  for  legal  services  of  the  estate,  &c.  Where  the  same 
counsel  appears  for  the  infant,  and  other  parties  having  the 
same  interests  involved  in  the  same  questions  in  the  same  suits, 
the  service  is  to  be  regarded  as  one,  and  the  ward  is  to  be 
charged  only  with  a  fair  proportion  of  the  value  thereof.2 

He  is,  also,  to  be  allowed  on  the  accounting  for  all  sums 
properly  paid  from  the  income  of  the  fund,  or  the  rents  and 
profits  of  the  real  estate,  for  the  support  and  education  of  the 
ward ;  and,  also,  such  sums  from  the  principal  as  the  court 
shall  have  ordered  to  be  paid.  It  is  conceived  that  the  referee 
should  not  credit  the  guardian  with  payments  made  from  the 
principal,  unless  he  produces  the  order  of  the  court  to  that 
effect.  In  such  case,  the  guardian  should  present  to  the  referee 
evidence  going  to  show  the  necessity  or  propriety  of  such  pay- 
ment ;  and,  if  the  payment  is  disallowed  by  the  referee,  he  may 
except  to  the  report,  and  bring  the  question  directly  before  the 
court  on  such  exception,  and  upon  the  evidence  certified  by  the 
referee  as  in  other  cases.3 

Where  the  ward  lives  with  his  guardian,  and  serves  him  as 
clerk,  the  guardian  should  be  credited  with  the  value  of  the 
board,  and  charged  with  the  value  of  the  services.4  And  it 
has  been  held,  that  the  father,  being  in  moderate  circumstances, 
and  guardian  of  his  minor  children,  and  having  supported  and 
educated  them,  should  be  allowed,  on  his  accounting,  a  portion 
of  the  expenses.5 


1  Vol.  I.,  pp.  538,  539.  »  Rait  v.  Rait,  1  Brad.,  345. 

s  See  Vol.  I.,  pp.  570,  571.  '  Rait  v.  Rait,  1  Brad.,  345. 

6  Hairing  v.  Coles,  2  Brad.,  349;  Matter  of  Kane,  2  Barb.  Ch.  R.,  375. 
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The  guardian  is  to  be  credited  in  his  accounting  for  his  com- 
missions at  the  same  rate  as  executors  and  administrators.1 
He  is  not  entitled  to  commissions  on  investing,  or  receiving 
and  investing  the  funds  of  his  ward  for  the  purpose  of  raising 
an  income  ;  but  only  upon  the  interest,  or  income,  received  and 
paid  out  by  him,  and  upon  the  principal  or  securities  finally 
paid  over.2  Where  he  only  receives,  or  only  pays  out,  he  can 
not  charge  full  commission ;  but  he  can  charge  only  half  com- 
mission for  receiving,  and  half  for  paying  out.3 

Report  of  referee  and  order. 

The  report  of  the  referee  is  drawn  up,  signed  and  filed  as  in 
other  cases  of  accounting.  Either  the  guardian,  or  the  infant, 
by  his  next  friend,  may  except  to  it  within  the  eight  days 
allowed  by  the  thirty-second  rule,  in  which  case  the  exceptions 
may  be  brought  on  for  hearing  with  the  report  of  the  referee 
in  the  ordinary  way.4  If  no  exceptions  are  taken,  the  report 
of  the  referee  will  stand  confirmed  at  the  expiration  of  eight 
days  after  filing  and  notice  thereof,  and  the  court,  on  applica- 
tion at  special  term,  will  grant  an  order  pursuant  to  the  report. 
Such  order,  if  proper  grounds  appear  therefor  in  the  facts  stated 
by  the  referee,  may  also  direct  the  removal  of  the  guardian,  or 
that  he  give  further  security,  <fcc,  &c.5 

Liability  of  guardian  to  be  removed,  and  proceedings  therein. 

A  guardian  may  be  removed  for  any  misconduct  in  relation 
to  his  trust,  or  supervening  incapacity  to  execute  its  duties 
in  a  proper  manner.  Thus,  the  insolvency  of  the  guardian  is 
a  proper  cause  for  his  removal.6  So,  if  a  guardian  has  become 
habitually  intemperate,  and,  in  such  case,  his  wife,  being  sub- 
ject to  his  control,  is  an  equally  improper  person  to  manage  the 
estate.7 

So,   any  misconduct  of  the   guardian,   is  proper   cause  for 


1  2  R.  S.,  153,  §  22.  2  Matter  of  Kellogg,  7  Paige,  265. 

3  Ibid.    And  see  this  case  for  general  rules  governing  the  commissions  of  a 
guardian  where  he  is  required  periodically  to  account,  &c. 

4  Vol.  L,  pp.  569-572.    See  form  of  Exceptions,  and  Notice  of  hearing  thereon, 
Appendix,  No.  288. 

6  See  form  of  Order  confirming  Report,  Appendix,  No.  289. 

"  Matter  of  Cooper,  2  Paige,  34.  '  Kettletas  v.  Gardner,  1  Paige,  488. 
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removing  him  at  any  time.1  As,  where  the  guardian  mis- 
appropriates the  trust  funds,  or  neglects  to  keep  them 
invested,  or  deals,  or  speculates  in  them  for  his  own  bene- 
fit. Thus,  where  the  guardian  of  an  infant  wife  sold 
property  to  her  infant  husband,  and  took  back  a  mortgage 
from  both,  the  court  canceled  the  mortgage  and  removed  the 
guardian.2  Indeed,  a  guardian  may  be  removed,  or  compelled 
to  give  further  security  if  there  appears  to  be  any  danger  of 
his  abusing  the  person  or  estate  of  his  ward.3  But,  though 
having  once  accepted  the  trust,  he  cannot  lay  it  down  when  he 
pleases  ;4  yet,  if  he  show  reasonable  cause,  such  for  example  as 
disability  from  ill  health,  being  about  to  remove  beyond  the 
jurisdiction,  &c,  he  may  be  discharged  on  his  own  application.5 

Proceedings  to  remove  guardian. 

The  xisual  mode  of  proceeding  to  remove  a  guardian  is  by 
petition  of  the  ward  by  his  next  friend.6 

Where  a  guardian  is  guilty  of  mal-appropriation,  abuse  of 
trust  or  neglect  of  his  ward  in  point  of  educating  or  support- 
ing him,  in  fact,  guilty  of  any  conduct  which  would  disqualify, 
the  case  should  come  before  the  special  term  on  the  petition  of 
the  infant  and  some  next  friend,  setting  forth  particularly  the 
breaches  of  trust  and  praying  for  a  reference  through  which 
the  guardian  might  account  and  be  removed  and  another  per- 
son appointed  in  his  place.  The  name  of  such  other  might  be 
stated  in  the  petition  and  in  its  prayer,  and  his  consent  to  act 
added  at  the  foot.  However,  this  would  not  be  absolutely 
necessary,  because  the  question  first  to  be  decided  would  be 
on  the  conduct  of  a  present  guardian.  It  might  be  well  to  add 
corroborative  aiSdavits  to  the  petition.7 

Copies  of  the  petition  and  any  aiBdavits  annexed,  would  have 
to  be  served  on  the  guardian,  with  full  notice  of  motion  thereon. 

'  Matter  of  Kennedy,  5  Paige,  244.  2  Matter  of  Cooper,  2  Paige,  34. 

'  Edw.  on  Referees, ,386,  and  cases  there  cited. 

'  Matter  of  Crumb,  2  John.  Ch.  R.,  439. 

6  Edw.  on  Referees,  390.  See  form  of  Petition  by  Guardian  to  be  remoyed, 
Appendix,  No.  290. 

c  Ex  parte  Earl  of  Ilchester,  7  Ves.,  348.  See  form  of  Petition,  Appendix,  No. 
291. 

'  Edw.  on  Referees,  387.     See  form  of  Notice,  Appendix,  No.  292. 
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If  it  were  a  case  not  clear  of  misconduct,  an  order  of  refer- 
ence would  be  granted,  which,  probably,  might,  in  the  discre- 
tionary power  to  be  given  to  a  referee,  direct  him  to  take 
accounts.  This  would,  as  a  matter  of  course,  be  inserted  in  a 
case  where  the  guardian  in  the  first  instance  (when  the  petition 
had  been  laid  before  the  court  and  gone  into)  was  found  in 
default.1 

The  report  of  the  referee  would  show  that  he  had  summoned 
the  guardian  ;  also  by  whom  he  had  been  attended  :  that  the 
guardian  had  accounted  (as  appeared  by  schedules  annexed), 
and  that  on  such  accounting  it  appeared  that  the  guardian  had 
appropriated  a  considerable  part  (and  naming  what  part)  of 
the  property  of  the  infant  to  his  own  use ;  adding  any  acts  of 
neglect  towards  the  ward ;  also  approving  of  the  person  sug- 
gested as  substituted  guardian,  and  naming  his  proposed  sure- 
ties and  fixing  what  would  be  a  proper  amount  of  their  bond  in 
the  premises.2 

On  the  filing  of  this  report,  notice  of  its  being  filed,  and  con- 
firmation by  lapse  of  time,  or,  after  the  hearing  and  disallow- 
ance of  exceptions  thereon,  an  order  of  dismissal  would  be 
entered.3 

On  the  removal  of  a  guardian,  it  is  a  matter  of  course  to 
require  him  to  account  and  to  pay  over  to  his  successor.*  The 
petition,  therefore,  after  setting  forth  the  causes  for  and 
praying  for  the  removal  of  the  guardian,  should  also  pray  for 
an  accounting.  The  order  directing  such  removal,  will  also 
appoint  a  referee,  and  direct  the  guardian  to  account  before 
him.  If  the  appointment  of  a  new  guardian  have  been  prayed 
for  in  the  petition,  it  may  also  be  referred  to  the  same  referee 
to  take  the  examination  required  by,  and  in  the  same  manner  as 
on  an  original  application  to  appoint  a  guardian.  If  such 
appointment  have  not  been  prayed  for,  then,  immediately  on 
the  entry  and  service  of  the  order  of  removal,  an  independent 
application  may  be  made  for  the  appointment  of  a  new  guardian. 
The  order  granted  on  the  accounting,  will  direct  the  guardian 


1  Jbid.    See  Order  of  Reference,  Appendix,  No.  293. 
1  Ibid,  388.  8  Ibid. 

4  Skidmore  v.  Davis,  10  Paige,  316. 
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who  has  been  removed,  to  pay  over  to  the  new  guardian  the 
balance  reported  to  remain  in  his  hands.1  If  the  guardian 
having  used  the  trust  funds,  makes  default  in  satisfying  the 
decree  or  order  of  the  court,  he  is  not  to  be  treated  simply  as 
a  debtor  on  contract,  but  as  a  trustee,  and  liable  to  imprison- 
ment on  attachment  for  not  satisfying  the  decree  of  the  court.2 

In  case  of  death  of  guardian. 

A  new  guardian  is  also  to,  be  appointed  in  case  of  the 
guardian's  death.  The  proceedings  thereon  are  of  course  pre- 
cisely the  same  as  in  cases  of  an  original  appointment.  The 
personal  representatives  of  the  deceased  guardian,  are  to 
deliver  the  securities,  &c,  of  the  estate  to  the  new  guardian  so 
appointed.  If  they  have  received  any  portion  of  the  estate, 
they  may  be  required  to  account  for  the  same  ;3  although  it  has 
been  held,  that  they  cannot  be  required  by  the  surrogate 
to  account  unless  it  be  shown  that  they  have  received  some 
portion  of  the  ward's  estate.  In  such  cases  where  an  account- 
ing is  desirable,  it  is  usually  better  to  obtain  it  in  an  action 
against  the  personal  representative  in  the  name  of  the  infant, 
by  his  guardian  ad  litem,  or  by  the  general  guardian,  if  one 
shall  have  been  appointed.4 

SECTION  III. 

PKOCEEDINGS  BY  PETITION  FOR  SALE,  MORTGAGE  OR  LEASE  OF  INFANT' S  REAL 

ESTATE. 

The  Supreme  Court,  succeeding  to  the  powers  of  the  late 
Court  of  Chancery,  is  authorized  by  statute,  to  sell,  lease,  or 
otherwise  dispose  of  the  real  estate  of  an  infant.  The  authority 
is  not  inherent  in  the  court,  but  rests  upon  statute  alone  f  and 
the  mode  of  proceeding  is  governed  by  the  statute,  the  prac- 
tice of  the  late  Court  of  Chancery,  and  the  present  rules  of  the 
Supreme  Court.  The  Code  has  made  no  change  in  respect  to 
this  class  of  proceedings. 


1  See  Order  removing  Guardian,  Appendix,  No.  295. 

*  Seaman  v.  Duryea,  11  N.  Y.  R.,  324,  affirming  S.  C,  10  Barb.,  523. 

5  Farnsworth  v.  Oliphant,  19  Barb.,  30. 

'  Ibid.  '  Rogers  v.  Dill,  6  Hill,  416. 
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The  County  Court  of  the  county  where  the  property  is  situa- 
ted, has  also  jurisdiction,  by  section  30,  sub.  6  of  the  Code,  to 
order  "  the  sale,  mortgage,  or  other  disposition,"  of  an  infant's 
real  estate.1 

Statutory  provisions. 

It  is  provided  by  statute,  that  any  infant  seized  of  any  real 
estate,  or  entitled  to  any  term  for  years  in  any  lands,  may,  by 
his  next  friend  or  by  his  guardian,  apply  to  the  Court  of  Chan- 
cery (Supreme  Court,  or  County  Court  of  the  county  where  the 
land  is  situated),  for  the  sale  or  disposition  of  his  property  in 
the  manner  hereinafter  directed.2 

It  is  further  provided,  that,  whenever  it  shall  appear  satis- 
factorily that  a  disposition  of  any  part  of  the  real  estate  of 
such  infant,  or  of  his  interest  in  any  term  of  years,  is  necessary 
and  proper,  either  for  the  support  and  maintenance  of  such 
infant,  or  for  his  education  ;  or,  that  the  interest  of  such  infant 
requires,  or  will  be  substantially  promoted  by  such  disposition 
on  account  of  any  part  of  his  said  property  being  exposed  to 
waste  and  dilapidation,  or  on  account  of  its  being  wholly 
unproductive,  or  for  any  other  peculiar  reasons  or  circumstances, 
the  court  may  order  the  letting  for  a  term  of  years,  the  sale,  or 
other  disposition  of  such  real  estate  or  interest,  to  be  made  by 
such  guardian  or  guardians  so  appointed,  in  such  manner,  and 
with  such  restrictions,  as  shall  be  deemed  expedient.3  But  no 
real  estate,  or  term  for  years,  shall  be  sold,  leased,  or  disposed 
of,  in  any  manner,  against  the  provisions  of  any  last  will,  or  of 
any  conveyance  by  which  such  estate  or  term  was  devised  or 
granted  to  such  infant.4 

Under  the  term  "  other  disposition,"  used  in  the  statute,  it 
has  constantly  been  the  practice  for  the  court  to  order  the 
infant's  real  estate  to  be  mortgaged  ;  though  leave  to  mortgage 


1  The  Court  of  Common  Pleas  of  the  city  and  county  of  New  York,  when  the 
premises  are  situated  within  the  limits  of  that  city  (Laws  of  1854,  p.  464,  §  6), 
and  the  Superior  Court  of  the  city  of  Buffalo,  when  the  premises  are  situated 
therein  (Ibid,  p.  224,  §  9),  have,  also,  jurisdiction. 

2  2  R.  S.,  194,  §  221  (orig.  §  170). 

3  2  R.  S.,  195,  §  226  (orig,  §  175). 

4  2  R.  S.,  195,  §  227  (orig.  §  176). 
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will  not,  generally,  be  granted  except  upon  condition  that  the 
mortgage  shall  not  be  foreclosed  before  the  infant  arrives  at  the 
age  of  twenty-two  years,  so  that  he  may  have  one  year  after 
coming  of  age  to  raise  the  means  to  pay  the  mortgage.1 

The  proceedings  on  an  application  to  lease  or  mortgage  an 
infant's  real  estate,  are  substantially  the  same  as  proceedings 
for  the  sale  thereof,  and  the  whole  subject  will  therefore  be 
considered  together,  under  the  one  general  head  of  proceedings 
for  the  sale  of  an  infant's  real  estate  as  provided  by  the  statute- 
and  rules  of  the  court. 

When  sale  will  be  ordered. 

The  statute  above  quoted,  specifies  the  circumstances  in 
general  terms,  under  which  leave  to  sell  will  be  granted.  The 
sale  will  be  allowed  whenever  it  shall  appear  to  the  court  that 
it  is  "necessary  or  proper ;"  that  is,  whenever  it  will  be  sub- 
stantially beneficial  to  the  interests  of  the  infant ;  and  this  is, 
in  all  cases,  the  controling  consideration.  The  mere  expec- 
tation of  an  increased  income  is  not  sufficient.2  Nor,  where 
the  infant  has  a  mere  reversionary  or  future  interest,  that  is  a 
vested  remainder  in  fee,  though  the  court  has  power  to  order  a 
sale  thereof,3  will  it  be  allowed  merely  for  the  purpose  of 
increasing  the  income  of  an  adult  owner  of  a  present  interest 
in  the  estate.4  But  an  unproductive  village  lot  may  be  ordered 
to  be  sold.5  And  it  is  a  sufficient  reason  to  authorize  a  sale, 
that  the  real  estate  is  held  in  common  with  adults,  and  that 
the  value  of  the  estate  is  small  in  comparison  with  the  expense 
of  a  partition  suit  to  which  it  must  otherwise  be  subjected.6 
So,  no  doubt,  it  is  a  sufficient  reason  of  itself,  that  one  of  the 
adult  owners  insists  upon  his  right  to  a  sale  (an  actual  parti- 
tion being  impracticable),  and  threatens  to  commence  an  action 
therefor,  but  is  willing,  with  the  other  adult  tenants  in  com- 
mon, to  unite  with  the  infant  in  a  conveyance.     Under  such 


1  2  Barb.  Ch.  Pr.,  218.  *  Matter  of  Mason,  Hopk.,  122. 

8  Baker  v.  Lorillard,  4  Corns.,  257;  Blakely  v.  Calder,  13  How.,  476;  Forman 
v.  Marsh,  11  N.  Y.  E.  (1  Kern.),  544. 
4  Matter  of  Jones,  2  Barb.  Ch.  B.,  22. 
6  Matter  of  Mason,  Hopk.,  122. 
'  Matter  of  Congdon,  2  Paige,  566. 
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circumstances,  a  guardian  would,  no  doubt,  be  appointed  to  sell 
in  order  to  save  the  expense  of  a  partition  suit.  And,  in  all 
cases,  in  order  to  authorize  the  sale  of  an  infant's  undivided 
portion,  it  should  be  made  to  appear,  either  that  the  adult 
owners  are  willing  to  join  in  the  sale,  or,  that  the  sale  of  the 
undivided  share  could  be  made  to  as  good  advantage  as  though 
the  whole  premises  were  sold  together. 

Petition  and  application  to  appoint  special  guardian. 

The  infant  may  apply,  by  his  next  friend  or  guardian.1  The 
application  is  ex  parte  and  by  petition,  under  the  following 
(sixty-sixth)  rule  of  the  court : 

"  An  infant,  by  his  general  guardian,  if  he  has  any,  and  if  there  is 
none,  by  his  next  friend,  may  present  a  petition,  stating  the  age  and 
residence  of  the  infant,  the  situation  and  value  of  his  real  and  per- 
sonal estate,  the  situation,  value,  and  annual  income  of  the  real  estate 
proposed  to  be  sold,  and  the  particular  reasons  which  render  a  sale  of 
the  premises  necessary  or  proper,  and  praying  that  a  guardian  may  be 
appointed  to  sell  the  same.  The  petition  shall,  also,  state  the  name 
and  residence  of  the  person  proposed  as  such  guardian,  the  relation- 
ship, if  any,  which  he  bears  to  the  infant,  and  the  security  proposed  to 
be  given  ;  and  the  petition  shall  be  accompanied  by  affidavits  of 
disinterested  persons,  or  other  proofs,  verifying  the  material  facts  and 
circumstances  alleged  in  the  petition.  And  if  the  infant  is  of  the  age 
of  fourteen,  he  shall  join  in  the  application  " 

The  petition  should  be  addressed  to  "  The  Supreme  Court  of 

the  State  of  New  York,"2  or  to  "  The  County  Court  of  

County,"  &c,  as  the  case  may  be.  It  must  be  signed  by  the 
general  guardian  if  there  be  one,  otherwise  by  the  father,  or  if 
dead,  mother,  or  other  next  friend  of  the  infant,  and  also  by 
the  infant  himself,  if  of  the  age  of  fourteen ;  but  this,  it  is 
said,  may  be  dispensed  with,  if  the  infant  reside  out  of  the 
State.3  It  is,  in  form,  "  The  petition  of  A  B,  infant,  &c,  by 
C  D,  his  general  guardian,"  &c. 

And  if  there  be  several  infants  interested  in  the  same  pre- 


1  2  E.  S.,  194,  §  221  (orig.  §  170). 

a  In  the  Matter  of  Brookhout,  21  Barb.,  348. 

'  Edw.  on  Referees,  398,  referring  to  3  Hofif.  Ch.  Pr. 
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mises  as  tenants  in  common,  they  must  all  join  in  the  same 
petition,  although  they  have  several  general  guardians.1 

The  material  facts  of  the  petition  must  be  verified  by  the 
affidavit  of  "  disinterested  persons,  or  other  proof."  One  affi- 
davit as  to  any  particular  fact,  or  set  of  facts,  or  as  to  the 
whole  petition,  will  be  sufficient,  inasmuch  as  a  reference  is 
required  (as  will  be  presently  noticed)  to  ascertain  the  truth 
of  the  facts  stated,  for  the  information  of  the  court,  before  a 
sale  will  be  ordered. 

The  application  must  be  made  to  "  the  court,"  and  cannot 
be  to  a  judge  at  chambers,2  unless  holding  a  special  term 
there  by  appointment,  as  is  customary  in  the  city  and  county 
of  New  York,  or,  as  he  may  do,  by  adjournment,  as  prescribed 
in  the  late  amendments  to  the  Code.3 

The  written  consent  of  the  person  proposed  as  guardian 
should  be  annexed  to,  or  endorsed  upon,  the  petition,  and  proof 
of  his  signature  produced.4 

Who  may  be  appointed  special  guardian,  and  duty  of. 

The  general  guardian,  if  there  be  one,  is  the  proper  person 
to  be  appointed  special  guardian  to  sell ;  and  another  person 
will  not  be  appointed  without  some  special  reasons  shown  to 
the  court  (which  must  be  stated  in  the  petition),  as  that  the 
general  guardian  is  incompetent,  or  cannot  obtain  the  requisite 
security,  &c.5  A  husband  cannot  be  appointed  to  sell  the  estate 
of  his  infant  wife,  but  a  third  person  may  be  appointed,  with 
the  husband's  consent,  to  join  him  in  the  sale.6  In  such  case,  the 
husband  should  join  in  the  petition ;  or,  at  all  events,  should 
annex  thereto  his  consent,  with  the  consent  of  the  person  pro- 
posed as  guardian. 

By  the  sixtieth  rule  (which  no  doubt  applies  to  special  pro- 
ceedings as  well  as  to  actions),7  no  person  shall  be  appointed 

1  Sup.  Court  Rule  69.     See  form  of  Petition,  Appendix,  No.  296  (A). 

2  Matter  of  Brookhout,  21  Barb.,  348. 

8  Amendments  of  1862  to  sec.  24,  Code. 

4  See  forms,  Appendix,  No.  296  (B). 

6  2  Paige,  412;  3  Id.,  265;  2  Barb.  Ch.  R.,  213. 

6  Matter  of  Lansing,  3  Paige,  265. 

7  The  next  following  rule  (No.  61),  relating  to  the  same  subject,  uses  the  term 
"  in  any  suit  or  proceeding." 
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guardian  ad  litem,  either  on  the  application  of  the  infant  or 
otherwise,  unless  he  be  the  general  guardian  of  such  infant,  or 
is  fully  competent  to  understand  and  protect  the  rights  of  the 
infant,  and  who  has  no  interest  adverse  to  that  of  the  infant, 
and  is  not  connected  in  business  with  the  attorney  or  counsel 
of  the  adverse  party.  And  no  person  shall  be  appointed  such 
guardian  who  is  not  of  sufficient  ability  to  answer  to  the  infant 
for  any  damage  which  may  be  sustained  by  his  negligence  or 
misconduct  in  the  defense  or  prosecution  of  the  suit. 

And  by  the  sixty-first  rule  it  is  made  the  duty  of  the  guardian 
of  an  infant  defendant,  in  any  suit  or  proceeding,  to  examine  into 
the  circumstances  of  the  case  so  far  as  to  enable  him  to  make 
the  proper  defense,  when  necessary,  for  the  protection  of  the 
rights  of  the  infant. 

The  same  general  duty,  although  not  specially  enjoined  upon 
the  guardian  ad  litem  of  an  infant  applica?it  in  a  proceeding,  is, 
no  doubt,  by  a  fair  construction  of  the  rule,  required  at  his 
hands. 

Appointment  of  special  guardian. 

On  the  presentation  of  the  petition,  the  court  will  appoint 
"  one  or  more  suitable  persons  guardians  of  such  infant,  in 
relation  to  the  proceedings  on  such  application," 1  under  the 
circumstances  and  conditions  prescribed  by  rule  sixty-seven,  as 
follows  : 

"  If  it  satisfactorily  appears  that  there  is  reasonable  ground  for  the 
application,  an  order  may  be  entered  appointing  a  guardian  for  the 
purposes  of  the  application,  on  his  executing  and  filing  with  the  clerk 
the  requisite  security,  approved  of  as  to  its  form  and  manner  of  execu- 
tion, by  a  justice  of  this  court  or  a  county  judge,  signified  by  his 
approbation  endorsed  thereon,  and  directing  a  reference  to  ascertain 
the  truth  of  the  facts  stated  in  the  petition,  and  whether  a  sale  of  the 
premises,  or  any  and  what  part  thereof,  wo»M  be  beneficial  to  the  infant, 
and  the  particular  reasons  therefor;  and  to  ascertain  the  value  of  the 
property  proposed  to  be  sold,  and  of  each  separate  lot  or  parcel  thereof, 
and  the  terms  and  conditions  on  which  it  should  be  sold;  and  whether 
the  infant  is  in  absolute  need  of  any  and  what  part  of  the  proceeds  of 
the  sale  for  his  support  and  maintenance,  over  and  above  the  income 


1  2  R.  S.,  194,  §  222  (orig.  §  171). 
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thereof,  and  his  other  property,  together  with  what  he  might  earn  by 
his  own  exertions.  And  if  there  is  any  person  entitled  to  dower  in  the 
premises,  who  is  willing  to  join  in  the  sale,  also  to  ascertain  the  value  of 
her  life  estate  in  the  premises,  on  the  principle  of  life  annuities." * 

Security  by  guardian. 

The  statute  prescribes  what  the  "requisite  security"  referred 
to  in  the  foregoing  rule  shall  be,  namely,  a  bond  to  the  infant, 
to  be  filed  with  the  register  or  assistant  register  (clerk  of 
the  county),  in  such  penalty,  with  such  sureties,  and  in  such 
form  as  the  court  shall  direct,  conditioned  for  the  faithful  per- 
formance of  the  trust  reposed  ;  for  the  paying  over,  investing, 
and  accounting  for  all  moneys  that  shall  be  received  by  such 
guardian,  according  to  the  order  of  any  court  having  authority 
to  give  directions  in  the  premises ;  and  for  the  observance  of 
the  orders  and  directions  of  the  court  in  relation  to  the  said 
trust.2  And  the  68th  rule  provides,  that  such  security  shall  be 
a  bond  with  two  sufficient  sureties,  in  a  penalty  of  double  the 
value  of  the  premises,  including  the  interest  on  such  value, 
during  the  minority  of  the  infant,  each  of  which  sureties  shall 
be  worth  the  penalty  of  the  bond  over  and  above  all  debts ; 
or,  a  similar  bond  of  the  guardian  only,  secured  by  a  mortgage 
on  unincumbered  real  estate,  of  the  value  of  the  penalty  of 
such  bond.3 

It  has  been  held,  that,  where  there  are  several  infants  inter- 
ested in  the  sale,  and  the  guardian  gave  to  each  infant  a  bond, 
with  the  same  sureties,  in  the  penalty  of  double  the  value  of 
each  infant's  interest  in  the  premises,  the  sureties  justifying  in 
each  case  according  to  the  penalty  of  each  separate  bond,  this 
was  not  a  compliance  with  the  spirit  of  the  rule.  They  should 
have  justified  in  respect  to  their  ability,  as  to  the  aggregate 
penalties  of  the  several  bonds.4 

The  security  required  by  the  statute  cannot  be  dispensed 
with,  although  the  petition  sets  forth  the  inability  of  the 
infants  to  procure  such  security.5 


1  See  Order,  Appendix,  No.  297. 
3  2  R.  S.,  194,  §  223  (orig.  §  172). 

3  See  form  of  Bond  of  Guardian,  Appendix,  No.  298. 

4  Anon.,  4  How.,  414.  6 1  Edw.  Ch.  R.,  507. 
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The  justification  of  each  surety  must  be  underwritten  or 
annexed  to  the  bond,  the  approval  of  a  justice  of  the  Supreme 
Court,  or  a  county  judge,  indorsed  thereon,  and  the  bond 
proved  or  acknowledged  and  filed  with  the  clerk  of  the  county 
where  the  proceedings  are.1 

Proceedings  on  reference. 

The  67th  rule  further  provides,  that  no  proceedings  shall  be 
had  upon  such  reference  until  the  guardian  produces  a  certifi- 
cate of  the  clerk  that  the  requisite  security  has  been  duly 
proved  or  acknowledged,  and  filed  agreeably  to  the  order  of  the 
court ;  and  which  certificate  shall  contain  the  name  of  the 
officer  by  whom  it  was  approved,  and  shall  be  annexed  to  the 
report.2 

The  referee  should  take  testimony  as  to  all  the  material  facts 
stated  in  the  petition.  He  should  not  rely  upon  the  petition 
as  evidence  of  the  facts,  but  should  ascertain  the  truth  of 
the  facts  by  the  examination  of  witnesses.3 

Report  of  referee,  and  proceedings  thereon. 

The  6*?th  rule  further  provides,  that  the  referee's  report 
shall  contain  in  itself  a  statement  of  the  particular  reasons 
which,  in  the 'opinion  of  the  referee,  render  a  sale  of  the 
premises  necessary  or  proper,  and  of  all  the  facts  required 
to  be  ascertained  and  reported,  and  shall  not  refer  to  the  peti- 
tion or  affidavit  for  such  statement. 

The  referee  is  not  to  report  to  the  court  the  testimony  at 
length,  but  simply  the  facts  found  by  him  as  required  by  the 
order,  and  if,  in  his  opinion,  a  sale  is  necessary  or  proper,  then 
he  must  specify  his  reasons  therefor.* 

The  report  may  be  immediately  presented  to  the  court  at 
special  term,  and,  if  satisfactory,  an  order  will  be  granted 
authorizing  the  guardian  to  contract  for  the  sale,  or  other  dis- 
position of  the  property,  and  report  thereon  to  the  court.  The 
report  is  then  to  be  filed,  and  order  entered.5 

1  Sup.  Court  Rules  6,  67.    See  forms,  Appendix,  No.  298. 
a  See  form  of  Certificate,  Appendix,  No.  299. 
8  Matter  of  Morrill,  4  Paige,  44;  Matter  of  Lansing,  3  Paige,  265. 
*  See  form  of  Report,  Appendix,  No.  300. 

6  See  Order  authorizing  Guardian  to  contract  for  a  Sale,  Appendix,  No.  301. 
v.  S.   21 
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Proceedings  of  guardian  thereon. 

The  guardian  is  then  authorized  to  contract  for  the  sale, 
leasing,  or  other  disposition  of  the  property.  The  contract 
must  be  in  writing,  and  should  contain  a  clause  or  proviso  that 
it  is  subject  to  the  approval  of  the  court.  For,  before  the 
guardian  is  authorized  to  execute  a  conveyance,  he  must  make 
a  report  of  the  contract  so  made  by  him  on  oath  to  the  court.1 
This  report  should  specify  the  terms  of  the  sale,  the  manner 
in  which  the  purchase  money  is  intended  to  be  secured,  the 
time  of  payment,  &c. ;  and,  to  avoid  dispute,  the  contract  of 
sale,  specifying  the  terms  and  conditions,  should  be  signed 
both  by  the  special  guardian  and  the  purchaser.2  And  it  should 
contain  a  provision  that  such  agreement  to  sell  is  subject  to 
the  approval  of  the  court. 

Order  of  confirmation  directing  conveyance,  and  disposition  of 
proceeds. 

If  the  contract  appear  satisfactory,  it  will  be  confirmed,  and 
an  order  to  that  effect  will  be  granted,  and  directing  a  convey- 
ance to  be  executed  to  the  purchaser,  on  his  complying  with  the 
terms  of  sale.  The  order  will  also  direct  the  manner  in  which 
the  proceeds  shall  be  invested,  or  otherwise  disposed  of,  after 
the  costs  of  the  proceedings  are  deducted,  and  will  direct  the 
guardian  to  make  a  return  on  oath  to  the  court  of  such  invest- 
ment or  disposition.3 

It  should  also  direct  and  require  the  guardian,  or  other  per- 
son who  may  be  intrusted  with  the  disposition  of  the  income 
of  such  proceeds,  to  render  periodical  accounts.  This,  it  is  by 
statute,  made  the  duty  of  the  court  to  require,4  and  there  being 
now  no  general  rule  of  the  court  to  that  effect,  the  direction 
should  properly  be  given  in  the  order,  directing  the  disposition 
of  the  proceeds  of  sale.  Or,  if  not  given  in  such  order,  then 
in  the  order  confirming  the  final  report  of  sale.  The  order  will 
also  direct  the  payment  or  investment  of  any  dower  interest  to 
which  the  premises  may  be  subject.5 

J  2  R.  S.,  195,  §  177,  orig.  See  form  of  Report  of  Agreement  to  Sell,  Appendix, 
No.  302. 

'  Matter  of  Hazard,  9  Paige,  365. 

3  2  R.  S.,  195,  §  179,  orig.    See  form  of  Order,  Appendix,  No.  303. 

4  Ibid.  -  Ibid,  §  181,  orig.;  2  Barb.  Ch.  Pr.,  215. 
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Conveyance  by  guardian,  and  effect  thereof. 

The  order  being  duly  entered,  the  special  guardian  will 
execute  a  conveyance  of  the  premises  to  the  purchaser. .  In  the 
manner  of  executing  the  conveyance,  he  must  strictly  pursue 
the  terms  of  the  order. 

The  statute  provides  that  all  sales,  leases,  dispositions  and 
conveyances,  made  in  good  faith  by  the  guardian,  in  pursuance 
of  such  orders,  when  so  confirmed,  shall  be  valid  and  effectual 
as  if  made  by  such  infant  when  of  full  age.1 

The  authority  to  sell,  resting  exclusively  on  the  statute,  the 
sale  must  be  made  entirely  in  accordance  with  it,  and  a  sale 
not  authorized  by  statute,  as,  for  example,  a  sale  contrary  to 
the  will  or  conveyance  by  which  the  infant  acquires  title,  is 
void.2  A  sale  will  also  be  void  if  the  order  appointing  the 
special  guardian  be  fraudulently  obtained,  as  to  all  persons 
who  were  parties  or  privies  to  the  fraud.3  But  an  innocent 
purchaser  will  be  protected.  Thus,  where  land  was  sold  under 
an  order  recognizing  an  absolute  fee  in  an  undivided  fourth 
part  as  residing  in  each  infant,  and,  on  the  foreclosure  of  .a 
mortgage,  taken  for  the  purchase  money,  it  appeared  that  each 
infant  had  a  vested  fee,  determinable  on  his  dying,  without 
issue,  and  that  since  the  sale  one  of  them  had  died  leaving  his 
share  vested  in  the  survivors,  the  court  held,  that  it  would 
protect  the  purchaser  by  retaining  the  proceeds  of  such  share 
until  proper  releases  and  covenants  were  given  for  his  security.4 

It  is  also  enacted  by  statute,  that  no  sale  made  as  aforesaid, 
of  the  real  estate  of  any  infant,  shall  give  to  such  infant  any 
other  or  greater  interest  or  estate  in  the  proceeds  of  such  sale 
than  he  had  in  the  estate  so  sold ;  but  the  said  proceeds  shall 
be  deemed  real  estate  of  the  same  nature  as  the  property  sold.5 

The  object  of  this  statute  is  to  preserve,  during  the  infant's 
minority,  the  character  of  the  property  in  reference  to  the 


1  2  R.  S.,  p.  195,  §  178,  orig. 

"  Rogers  v.  Dill,  '6  Hill,  415;  and  see  Forman  v.  Marsh,  1  Kern.,  544;  Matter 
of  Turner,  10  Barb.,  552. 

•  17  Barb.,  202;  4  Sand.  Ch.  R.,  1. 

4  Davison  v.  De  Freest,  3  Sand.  Ch.  R.,  456. 

*  2  R.  S.,  p.  195,  §  180,  orig. 
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statutes  regulating  descents  and  distributions  ;  and  the  charac- 
ter impressed  upon  the  proceeds  by  the  statute  ceases  when 
the  infant  attains  majority,  and  obtains  possession.1  If,  there- 
fore, the  infant  die  during  minority,  the  proceeds,  as  real  estate, 
will  follow  the  law  of  succession  applicable  to  that  species  of 
property,  and  go  to  the  heir,  except  the  interest  or  income 
thereof,  which  is  personal  property.  If,  however,  the  infant 
reach  his  majority  and  obtain  possession,  the  proceeds  are  per- 
sonalty, and  on  his  death,  go  to  his  personal  representatives.2 

Claim  of  dower  how  disposed  of. 

If  there  be  a  claim  of  dower  on  the  premises  of  the  infant, 
it  must  first  be  paid  or  satisfied  (after  payment  of  costs  and 
expenses)  out  of  the  proceeds  of  the  sale.3  This  is  done  by 
the  referee  ascertaining  whether  the  widow  will  consent  in 
writing,  to  accept  a  sum  in  gross,  in  lieu  of  her  dower,4  which, 
if  she  do  so,  is  then  to  be  calculated  by  the  referee  according 
to  the  principle  of  life  annuities  (heretofore  spoken  of),5  and 
the  value  thereof  as  found  by  the  referee,  reported  to  the  court. 
If  she  do  not  consent  to  accept  such  gross  sum,  then  the  referee 
will  report  whether  she  will  consent  in  writing,  to  accept  the 
permanent  investment  of  a  "reasonable  sum"  (one-third  of 
the  whole  proceeds,  or  such  less  sum  as  she  may  think  proper 
to  accept),  in  such  manner  as  that  the  interest  thereof  be  made 
payable  to  her  during  her  life. 

Such  gross  sum  will  not  be  ordered  to  be  paid,  or  such  invest- 
ment for  life  made,  until  the  court  is  satisfied  that  an  effectual 
release  of  such  right  of  dower  has  been  executed.6 


1  Foreman  v.  Marsh,  1  Kern.  (11  N.  Y.  R.),  544,  reversing  S.  0.,  7  Barb.,  215. 

3  Ibid.  And  to  the  same  effect,  see  1  Duer,  286;  3  Sand.  Ch.  R.,  456;  16 
Barb.,  556. 

s  2  R.  S.,  196,  §  181,  orig.  4  Jbid. 

6  Ante,  pp.  54  et  seq.  See  form  of  such  consent,  Appendix,  No.  69.  Such  consent 
may  either  be  presented  to  the  court  at  the  time  of  application  for  the  order  direct- 
ing a  conveyance  and  the  disposition  of  the  proceeds,  in  which  case  the  order  will 
direct  the  gross  value  of  the  widow's  right  of  dower  to  be  paid;  or  if  not,  the  order 
will  direct  the  referee  to  ascertain  whether  she  is  willing  to  accept  such  gross  sum, 
&c,  and  the  consent  will  then  be  presented  to  the  referee,  and,  with  her  receipt, 
&c,  will  be  returned  by  him,  annexed  to  his  final  report,  as  one  of  his  vouchers. 

e  2  R.  S.,  196,  §  182,  orig. 
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The  release  of  dower  is  usually  annexed  to,  or  indorsed 
upon,  the  guardian's  deed  of  conveyance  ;  and,  strictly  speak- 
ing, the  money  should  not  be  paid  to  the  widow,  or  invested 
for  her  benefit,  until,  on  proof  shown  of  such  release,  the  court 
grant  a  further  order  directing  such  payment  or  investment.1  I 
believe,  however,  the  usual  course  in  practice  is,  to  provide  in 
the  order  directing  a  conveyance  and  disposition  of  the  pro- 
ceeds, that  the  guardian  pay  such  sum  in  lieu  of  dower  or 
invest  the  same,  on  the  release  being  duly  executed  by  the 
widow.2  The  guardian's  final  report  will  state  the  fact  of  such 
"  effectual  release  "  having  been  first  executed,  and  the  dower 
interest  thereupon  satisfied,  which  report  being  confirmed,  is 
deemed  a  substantial  compliance  with  the  statute. 

Costs. 

The  costs  are  to  be  the  first  paid  out  of  the  proceeds  of  sale. 
They  were  not  originally  regulated  by/the  Code,  except  when 
the  decision  o*f  a  court  of  inferior  jurisdiction  in  a  special  pro- 
ceeding was  brought  before  the  Supreme  Court  for  review  on 
appeal,  in  which  case,  for  the  purpose  of  costs,  the  proceeding 
was  deemed  an  action  at  issue.3  But  now,  by  the  act  of  1854,4 
it  is  provided  that  in  special  proceedings,  and  appeals  there- 
from, costs  may  be  allowed  in  the  discretion  of  the  court,  and 

when  allowed,  shall  be  at  the  rate  allowed  for  similar  services 

.  .  .     ' 

in  civil  actions.     Such  allowance,  however,  is  limited  by  the 

rule,5  if  the  infant's  interest  does   not   exceed   one  thousand 

dollars.     In  such  case,  the  whole  amount  of  costs,  including 

disbursements,  shall  not  exceed  twenty-five  dollars.     The  rule 

also  provides  that,  where  several  infants  are  interested  in  the 

same  premises  as  tenants  in  common,  the  application  in  behalf 

of  all  shall  be  joined  in  the  same  petition,  although  they  may 

have  several  general  guardians  ;   and  there  shall  be  but  one 

reference  to  ascertain  the  propriety  of  a  sale  as  to  all,  and  but 

one  bill  of  costs  shall  be  allowed. 

In  such  case,  where  the  aggregate  value  of  the  several  interests 


1  2  R.  S.,  196,  §  182,  orig. 

3  See  Guardian's  Deed  and  Widow's  release  of  Dower,  Appendix,  No.  304. 
a  Code,  §  318.  *  Laws  of  1854,  p.  592,  §  3. 

*  Sup.  Court  Rule  69. 
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of  infants  uniting  in  the  same  application,  exceeds  one  thousand 
dollars,  or  where  several  pieces  of  land  are  sold  at  different 
times,  the  court  will  make  such  additional  allowance,  by  way 
of  costs,  as  it  may  think  reasonable.1 

Disposition  of  the  proceeds  of  the  sale. 

This  will  be  specially  pointed  out  in  the  order  directing  a 
conveyance,  as  we  have  already  noticed.  The  provisions  will, 
of  course,  vary  according  to  the  circumstances  of  the  case. 
If  the  general  guardian  have  been  appointed  special  guardian 
to  sell  the  estate,  and  the  proceeds  of  the  sale  be  les.s  than  five 
hundred  dollars,  he  will  be  directed  to  retain  and  invest  the 
same  for  the  benefit  of  the  infant,  on  giving  such  further  security 
as  the  court  shall  direct.  If  it  exceed  five  hundred  dollars, 
the  guardian  will,  unless  he  has  given  security  by  way  of  mort- 
gage on  real  estate,  be  directed  to  bring  it  into  court,  or  to 
invest  it  for  the  use  of  the  infant  in  such  manner  as  the  court 
may  direct,  in  which  case  the  general  guardian  will  only  be 
entitled  to  receive  so  much  of  the  interest  or  income  thereof, 
from  time  to  time,  as  may  be  necessary  for  the  support  and 
maintenance  of  the  infant.2 

The  most  usual  practice,  if  the  general  guardian  does  not 
choose  to  give  security  on  real  estate,  is  for  the  court  to  direct 
the  investment  of  the  surplus,  and  the  particular  mode  thereof. 
A  convenient  and  often  highly  advantageous  mode  of  doing  this, 
is,  by  taking  back  the  mortgage  of  the  purchaser  on  the  pre- 
mises, or  by  investing  the  money  on  mortgage  upon  other  real 
estate.  Such  investment,  being  equivalent  to  bringing  the 
money  into  court,  should  regularly  be  made  in  the  name  of, 
and  mortgage  executed  to  the  treasurer  of  the  county  ;3  or,  the 
court  may  direct  the  mortgage  to  be  taken  by  and  in  the  name 
of  the  general  or  special  guardian  ;4  or,  even  in  the  name  of  the 
infant  himself,  when  such  mortgage  is  not  payable  until  he 
arrives  at  full  age,  the  interest  in  the  meantime  being  made 
payable  to  the  guardian.  This  is  often  a  convenient  way  of 
investment  to  all  parties,  especially  where  there  are  several 


1  Matter  of  Morrell,  4  Paige,  44.  s  Sup.  Court  Rule  69. 

s  Sup.  Court  Rule  81;  Laws  of  1848,  p.  404,  §  1;  Laws  of  1847,  p.  340,  §  71. 

4  Laws  of  1848,  p.  407,  §  8.  ' 
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infants,  arriving  of  age  at  different  times,  and  having  but  one 
general  guardian  ;  and,  it  is  supposed,  the  court  has  full  power 
to  order  the  proceeds  so  invested  under  that  section  of  the 
statute  which  makes  the  infant  a  ward  of  the  court  so  far  as 
relates  to  the  property  sold,  its  proceeds  and  income,  and 
authorizes  the  court  to  order  its  application,  disposition  and 
investment.1 

If,  however,  the  proceeds,  instead  of  being  directed  specifi- 
cally to  be  invested,  shall  be  directed  to  be  brought  into  court, 
they  must  be  paid  in  to  the  county  treasurer  of  the  county 
where  the  proceedings  are,  and  will  be  by  him  invested  pur- 
suant to  the  rule  of  the  court,2  and  the  practice  in  such  cases 
as  heretofore  pointed  out.3 

If  the  special  guardian  be  a  person  other  than  the  general 
guardian,  then  the  special  guardian  may  be  directed  by  the 
order  to  pay  over  the  proceeds  at  once  to  the  general  guardian, 
if  he  shall  have  given  security  on  unincumbered  real  estate; 
and,  if  not,  then  to  invest  the  money,  and  pay  over  to  the  gene- 
ral guardian  only  so  much  thereof,  or  of  the  interest  or  income, 
from  time  to  time,  as  may  be  necessary  for  the  support  and 
maintenance  of  the  infant.4 

The  mode  of  obtaining  payment  of  money  brought  into  court, 
by  the  person  entitled  thereto,  has  been  pointed  out  in  another 
part  of  this  work.5 

Final  report. 

When  the  sale  has  been  consummated,  the  money  paid,  con- 
veyance delivered,  and  proceeds  paid  out,  brought  into  court, 
or  invested  pursuant  to  the  order,  the  guardian  must  make  a 
final  report  of  all  his  doings  in  the  premises,  annexing  thereto 
the  receipts  taken  for  costs,  widow's  dower,  <fec.  And  it  is  the 
safer  course  to  obtain  an  order  confirming  this  report,  and  the 
sale  and  conveyance,  and  disposition  of  the  proceeds.8 

As  before  remarked,  the  statute  makes  it  the  duty  of  the 


1  2  R.  S.,  196,  §  179,  orig.  2  Sup.  Court  Rule  81. 

'  Ante,  pages  56,  57,  notes.  *  Sup.  Court  Rule  70. 

6  Ante,  pages  67,  68.   And  see  forms  of  Petition,  Order  of  Reference,  &c,  Appen- 
dix, Nos.  306. 
'  See  form  of  Order  of  Confirmation,  Appendix,  No.  306. 
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court  to  require  accounts  to  be  rendered  periodically  by  any 
guardian  or  other  person  who  may  be  intrusted  with  the  disposi- 
tion of  the  income  of  such  proceeds.1  There  being  now  no  rule  of 
court,  corresponding  with  the  154th  rule  in  Chancery,  requiring 
the  guardian  to  render  annual  accounts,  under  oath,  &c,  a 
provision  to  this  effect,  if  not  already  contained  in  the  order 
directing  a  conveyance,2  should  be  inserted  in  this  order  con- 
firming the  sale,  and  the  disposition  of  the  proceeds. 

Inventory,  and  annual  account. 

Within  six  months  after  the  order  confirming  the  sale,  the 
special  guardian  must  file,  in  the  office  where  the  appointment 
is  entered,  a  just  and  true  inventory,  under  oath,  of  the  whole 
real  and  personal  estate  committed  to  his  care  or  guardianship, 
and  of  the  manner  in  which  any  funds  under  his  care  or  control, 
belonging  to  the  estate,  are  invested ;  stating  the  income  and 
profits  of  the  funds  or  estate,  and  the  debts,  credits  and  effects, 
so  far  as  the  same  have  come  to  his  knowledge  ;  and  annually, 
thereafter,  render  an  account,  under  oath,  of  his  guardianship, 
and  of  the  property  belonging  to  the  infant.  This  is  required 
to  be  done  if  the  order  so  direct,  and  whether  it  so  direct  or 
not,  should  be  done,  according  to  the  former  practice  of  the 
court.3 

If  the  guardian  neglect  to  file  his  inventory  or  render  such 
account,  every  presumption  in  reference  to  the  justness  and 
fairness  of  his  accounts,  in  a  suit  or  proceeding  for  their  settle- 
ment, will  be  taken  most  strongly  against  him.4  He  will,  also, 
on  application  made  to  the  court,  upon  proof  of  neglect,  be 
ordered  to  do  so,  and  to  pay  the  expenses  of  the  proceeding 
thereon  within  twenty  days,  or  that  an  attachment  issue.5 

It  is  the  duty  of  the  attorney  procuring  the  appointment  of 
the  guardian,  to  advise  him  as  to  the  necessity  of  filing  his 
inventory  and  accounts,  and  of  the  consequences  of  his  neglect- 
ing to  do  so.6 


1  2  R.  S.,  195,  §  179,  orig.  •  See  ante,  page  307,  note  4. 

8  2  Barb.  Ch.  Pr.,  217;  Chancery  Rule  154. 
note.    See  also  form  of  Inventory  and  Account,  Appendix,  No.  283. 
*  Matter  of  Carter,  3  Paige,  146. 
6  Matter  of  Seaman,  2  Paige,  409.  •  Ibid. 
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SECTION  IV. 


Special  proceedings,  without  action,  may  be  had  by  the  gen- 
eral guardian  of  an  infant,  for  the  partition  or  sale  of  real 
estate  owned  by  said  infant  in  common  with  adult  owners  who 
consent  thereto,  under  the  following  provision  of  the  statute  : 

"  Whenever  it  shall  appear  satisfactorily,  by  due  proof,  or  on  the 
report  of  a  master  (referee)  to  the  Court  of  Chancery  (Supreme  Court),1 
that  any  infant  holds  real  estate  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  which  would  authorize  his  being  made  a  party  to  a 
suit  in  partition,  and  that  the  interest  of  such  infant,  or  of  any  other  per- 
son concerned  therein,  requires  that  partition  of  such  estate  should  be 
made,  such  court  may  direct  and  authorize  the  general  guardian  of 
such  infant  to  agree  to  a  division  thereof,  or  to  a  sale  thereof,  or  of  such 
a  part  of  the  said  estate,  as  in  the  opinion  of  the  court  shall  be  incapable 
of  partition,  or  as  shall  be  most  for  the  interest  of  the  infant  to  be  sold."* 

Petition. 

The  proceeding  should  be  by  petition  to  the  court  on  behalf 
of  the  infant  by  his  general  guardian.  It  may  be  similar  in 
form  to  the  petition  for  leave  to  appoint  a  special  guardian  to 
sell,  or  otherwise  dispose  of  the  infant's  real  estate,  as  noticed 
in  the  preceding  section.3  It  should  state  the  reasons  for  the 
application,  and  that  the  other  tenants  in  common  are  adults, 
and  are  willing  to  make  partition,  or  unite  in  a  sale  if  parti- 
tion cannot  be  made ;  stating  also,  in  the  latter  case,  the  facts 
showing  why  a  sale  is  necessary  or  proper.  And  the  petition 
should  be  verified  by  the  oath  of  the  guardian.  If  the  appli- 
cation be  simply  for  leave  to  agree  to  an  actual  partition,  the 
affidavit  of  one  of  the  adult  heirs,  that  he  desires  such  parti- 
tion, and  that,  unless  it  be  made  by  agreement,  he  intends  to 
commence  an  action  for  the  same,  may  be  annexed  to  the  peti- 
tion.    This  may  avoid  the  necessity  of  a  reference,  as  no  doubt 


1  And  the  county  court  has  jurisdiction  by  sub.  6  of  sec.  30  of  the  Code. 
'  2  R.  S.,  330,  §  86,  orig.  »  Ante,  page  317. 
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the  court  would  consider  it  sufficient  to  justify  the  allowance 
of  an  order  at  once,  authorizing  the  guardian  to  agree  to  a 
division.1 

Reference  as  to  necessity  of  a  sale. 

If,  however,  the  application  be  for  leave  to  sell,  the  court 
will  refer  it  to  a  referee,  to  inquire  into  and  report  upon  the 
facts  set  forth  in  the  petition,  and  the  facts  that,  in  the  referee's 
opinion,  render  a  sale  necessary  or  proper.2  The  order  of 
reference,  in  this  respect,  is  altogether  similar  to  that  made  on 
an  application  to  appoint  a  special  guardian  to  sell  an  infant's 
real  estate,  which  has  been  fully  considered  in  the  preceding 
section.3  And  the  proceedings  before  the  referee,  his  report 
thereon,  &c,  are  substantially  of  the  same  kind.4 

If  the  infant  is  a  married  woman,  the  court  may,  upon  peti- 
tion, appoint  her  husband  as  her  guardian ;  and  to  every  hus- 
band so  appointed,  the  provisions  of  the  statute  on  this  sub- 
ject apply.5 

Order  directing  partition  or  sale,  and  proceedings  of  guardian 
thereunder. 
On  the  coming  in  of  the  report  (or  on  the  petition  and  affida- 
vits alone,  if  the  application  be  for  an  actual  division),  if  the 
court  is  satisfied  that  the  interests  of  the  infant  will  be  pro- 
moted thereby,  it  will  grant  an  order  authorizing  the  general 
guardian  to  agree  to  a  division  of  the  premises  among  the 
co-tenants  according  to  their  respective  shares  and  interests 
therein ;  or,  to  contract  for  a  sale  thereof,  as  the  case  may  be,0 
and  directing  him  to  report  such  agreement  for  partition  or 
sale  to  the  court,  for  its  approval,  before  any  releases  or  con- 
veyances are  executed.  It  will  also  direct  the  guardian  to 
execute  further  security  for  the  faithful  performance  of  his 
trust  if  a  sale  be  ordered,  and  to  bring  the  proceeds  into  court, 
or  invest  and  account  for  the  same  as  the  court  shall  direct.7 


1  See  Petition  and  Affidavit  annexed,  Appendix,  No.  307. 

*  Matter  of  Congdon,  2  Paige,  566.  s  Ante,  pages  319-321. 

4  See  Order  of  Reference,  and  Report  of  Referee,  Appendix,  Nos.  308,  309. 
6  Laws  of  1830,  chap.  320,  §  5. 

*  See  Orders  in  such  cases,  Appendix,  No.  310,  (a),  (6). 

*  Matter  of  Congdon,  2  Paige,  566. 
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The  guardian  having  executed  such  security,  as  pointed  out 
in  the  last  section,1  may  thereupon  proceed  to  agree  with  the 
other  co-tenants,  to  a  division  of  the  premises,  or  with  them 
enter  into  a  contract  for  the  sale  thereof,  as  the  case  may  be. 
Such  agreement  or  contract,  must  be  in  writing,  and  should 
contain  always  the  proviso,  as  to  the  infant's  share,  that  it  is 
made  subject  to  the  approval  of  the  court. 

It  has  been  held,  that  the  statute  does  not  authorize  the 
guardian  to  sell  to  a  co-tenant,  but  only  to  join  with  the  other 
tenants  in  common  in  a  sale  of  the  joint  interest  in  the  prop- 
erty.2 If  a  co-tenant  wishes  to  buy  the  infant's  share  in  an 
estate  which  cannot  be  divided,  and  is  willing  to  give  the  fair 
value  thereof,  the  general  guardian  should  apply  to  have  a 
special  guardian  appointed  to  sell  under  the  provisions  of  the 
statute  relative  to  the  sale  and  disposition  of  infants'  estates.3 

Guardian's  report  of  agreement  and  proceedings  thereon. 

The  guardian  is  required -by  statute,  to  report  to  the  court, 
on  oath,  the  partition  or  sale  so  made  by  him  ;  and,  if  the  same 
shall  be  approved  and  confirmed  by  the  court,  an  order  shall  be 
entered  authorizing  such  guardian  to  execute  conveyances  of 
the  right  of  such  infant  to  such  part  of  the  said  estate  as  shall 
have  been  sold,  to  the  purchaser  thereof,  or  to  execute  releases 
■  of  the  right  of  such  infant  to  such  part  of  said  estate,  as,  in 
the  said  division,  falls  to  the  shares  of  the  other  joint  ten- 
ants or  tenants  in  common.* 

The  order  will  also,  in  case  of  a  sale,  direct  the  mode  in 
which  the  proceeds  shall  be  invested  or  otherwise  disposed  of. 

Conveyance,  and  effect  thereof. 

The  conveyance  should  be  by  the  guardian  in  the  name  of 
the  infant,  as  "  A.  B.,  an  infant  by  C.  D.,  his  general  guardian," 
&c,  and  should  be  subscribed  by  the  guardian  in  the  same 
manner.5 

The  statute  declares  that  the  deeds  so  executed  by  the 
guardian,  shall  be  as  valid  and  effectual  to  convey  the  share 

1  Ante,  page  320.  *  Matter  of  Congdon,  2  Paige,  566. 

•  Ibid.  l  2  K.  S.,  331,  §  87,  orig. 

*  Hyatt  v.  Seely,  1  Kern.,  52.  See  post,  sec.  5,  of  this  chapter;  and  see  form 
of  Conveyance,  Appendix,  No.  304. 
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and  part  of  such  infant,  as  if  the  same  had  been  executed  by 
such  infant  after  arriving  at  full  age.1 

Disposition  of  proceeds  of  sale. 

The  statute  further  provides,  that  in  case  of  a  sale  of  any 
part  of  such  estate,  the  infant  shall  be  deemed  a  ward  of  the 
court,  and  such  order  shall  be  taken  as  the  court  may  direct, 
for  securing,  investing,  and  applying  the  proceeds  of  the  sale, 
and  requiring  security  from  the  guardian  for  that  purpose.8 
And  the  court  will  not  allow  a  sale  to  be  made  unless  the 
guardian  first  give  security  for  the  faithful  performance  of  his 
trust  on  such  sale,  and  to  bring  the  proceeds  of  the  infant's 
share  into  court,  or  to  invest  and  account  for  the  same,  as  the 
court  shall  direct.3 

But  the  guardian,  it  seems,  under  the  provisions  of  the  170th 
rule,  will  not  be  allowed  to  retain  such  proceeds  under  a  gen- 
eral order  to  invest  the  same,  unless  he  has  previously  given 
sufficient  security  on  unincumbered  real  estate,  to  account  to 
the  infant  for  the  same,  in  the  usual  form.  If  he  has  not  done 
so,  therefore,  he  will  be  directed  to  bring  the  money  into  court 
(i.  e.,  pay  it  to  the  treasurer  of  the  county  where  the  order  is 
entered),  or  specifically  invest  it,  on  such  security  as  the  court 
shall  direct,  with  authority  to  receive  only  so  much  thereof,  or 
of  the  interest  or  income,  from  time  to  time,  as  may  be  neces- 
sary for  the  support  and  maintenance  of  his  ward.4 

Expenses  and  costs. 

The  guardian  will  be  allowed,  out  of  the  fund,  as  costs,  his 
disbursements,  and  such  reasonable  sum  as  the  court  shall 
order  for  charges  of  his  attorneys  in  the  proceedings.  And 
such  sum  to  be  so  retained  or  paid,  should  be  specified  in  the 
order  directing  the  conveyance.5 

Final  report. 

The  guardian  should  make  a  final  report  of  his  doings,  either 

1  2  R.  S.,  331,  §  88.  *  Ibid. 

s  Matter  of  Oongdon,  2  Paige,  566. 

4  Sup.  Court  Rule  70.  And  see  further,  as  to  mode  of  investment,  &c.,  ante, 
pages  54-56,  notes. 

6  As  to  costs  in  "  special  proceedings,"  see  Laws  of  1854,  p.  592,  §  3.  See  also 
ante,  page  325. 
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on  an  actual  partition,  stating  that  it  has  been  made  pursuant 
to  the  order,  and  the  other  co-tenants  have  released  to  the 
infant,  as  well  as  the  guardian  to  them ;  or,  in  case  of  sale, 
stating  the  mode  of  disposing  of  the  proceeds,  in  the  same  man- 
ner as  the  final  report  of  a  special  guardian  is  made,  as  noticed 
in  the  last  section.1  An  order  to  confirm  this  report,  should 
also  be  obtained  at  special  term,  and  the  guardian  also  make 
and  file  his  annual  accounts  in  the  same  manner  as  there 
directed.2 

SECTION  V. 

PROCEEDINGS   TO  OBTAIN  SPECIFIC,  PERFORMANCE  BY   INFANT    HEIR  OF    CONTRACT 

OF    HIS    ANCESTOR 

This  proceeding  is  regulated  by  statute,  supplying  a  defect 
at  common  law,  which  furnished  no  remedy  to  compel  an  infant 
heir  specifically  to  perform  the  contract  of  his  deceased  ancestor, 
until  after  such  infant  became  of  age.3 

Statutory  provision. 

The  statute  provides  as  follows  : 4 

"  The  Court  of  Chancery  (Supreme  Court5)  shall  have  power  to  decree, 
and  compel  a  specific  performance,  by  an  infant  heir,  or  other  person, 
of  any  bargain,  contract,  or  agreement,  made  by  any  party  who  may 
die  before  the  performance  thereof,  on  petition  of  the  executors  or 
administrators  of  the  estate  of  the  deceased,  or  of  any  person  or  persons 
interested  in  such  bargain,  contract  or  agreement,  and  on  hearing  all 
parties  concerned,  and  being  satisfied  that  the  specific  performance  of 
such  bargain,  contract,  or  agreement,  ought  to  be  decreed  or  com- 
pelled." 

The  statute  provides  no  mode  of  proceeding  in  these  cases 
other  than  the  above,  which  gives  the  court  power  to  decree 
such  performance,  "  on  petition."     It  will  be  observed  that  the 


1  Antt,  page  327. 

'  Ibid.   See  form  of  Report  and  Order  of  Confirmation,  Appendix,  Nos.  320, 321. 

'  Willard's  Eq.  Juris.,  269. 

4  2  R.  S.,  194,  §  169,  orig.;  Laws  of  1814,  p.  129,  §  3. 

6  The  county  court  also  has  jurisdiction,  by  sec.  30,  sub.  7;  so  also  the  Court  of 
Common  Pleas  of  the  city  of  New  York,  Laws  of  1854,  p.  464,  §  6;  also  the  Supe- 
rior Court  of  the  city  of  Buffalo,  Laws  of  1854,  p.  226,  §  9. 
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authority  of  the  court  is  not  limited  to  contracts  for  the  sale  of 
real  estate,  but  extends  to  all  contracts. 

It  may  be  a  question  whether  the  statute,  which  permits  this 
object  to  be  attained  by  petition  in  a  special  proceeding,  but 
contains  nothing  prohibiting  the  commencement  of  an  action 
for  this  purpose,  by  a  party  interested  in  having  the  contract 
performed  by  the  infant  heir,  in  case  it  be  a  contract  to  convey 
lands,  or  by  any  "other  person"  (the  personal  representatives 
for  example)  in  case  of  a  contract  to  pay  money,  or  do  some 
other  act  not  devolving,  in  equity,  on  the  heir,  would  authorize 
proceedings  by  action  instead  of  by  petition. 

If  it  be  considered  that  there  is  no  inherent  authority  in  the 
Court  of  Chancery  to  compel  an  infant  heir  to  perform  his 
ancestor's  contract,  but  that  the  jurisdiction  rests  on  the 
statute  alone,1  then  the  statute,  no  doubt,  must  be  strictly 
followed,2  and  perhaps  even  as  to  the  form  of  the  proceeding. 
At  all  events,  in  all.  cases  where  the  title  to  lands  is  to  be  made 
in  this  way,  it  is,  to  say  the  least,  the  more  prudent  course  to 
proceed  by  petition ;  as  this  may  be  conveniently  done  in  most 
cases,  the  order  being  in  the  nature  of  a  decree,  and  it  being 
•  appealable  to  the  Supreme  Court,  and  from  there  to  the  Court 
of  Appeals  for  review.3 

Under  what  circumstances  will  be  ordered. 

As  a  general  rule,  a  specific  performance  between  an  infant 
heir  (or  the  personal  representatives  of  a  deceased  contractor) 
and  the  surviving  party  to  a  contract,  will  be  ordered  when 
such  performance  would  be  decreed  in  an  action  between  the 
original  parties,  if  living,  unless  some  intervening  equities 
controlling  the  case  have  arisen  since  the  death  of  the  con- 
tractor.4 

Where  a  vendor's  title  to  a  part  fails,  or  the  vendor's  interest 
is  less  than  is  provided  in  the  agreement,  the  vendee  may  gene- 
rally claim  a  specific  performance  to  the  extent  of  the  ability 


'  See  Will.  Eq.,  269;  Adams'  Eq.,  81. 
3  Rogerg  v.  Dill,  6  Hill,  415. 

3  Hyatt  v.  Seely,  1  Kern.,  52;  Laws  of  1854,  p.  952;  Code,  §  11,  sub.  3. 
*  Will.  Eq.  Juris.,  269;  also  Hill  v.  Regessieu,  17  Barb.,  162,  and  cases  cited 
by  Judge  Hand. 
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of  the  vendor  to  convey,  with  an  abatement  or  compensation 
for  the  deficiency  j1  and  the  heirs  of  a  deceased  vendor  are  bound 
to  convey  to  the  extent  of  the  estate  that  descends  to  them.2 
Thus,  if  the  deceased  vendor  has  left  a  widow,  having  a  dower 
right  in  the  premises,  who  refuses  to  unite  in  the  conveyance, 
still  such  vendor's  heirs  may  be  compelled  to  convey,  on  payment 
of  the  sum  due  by  the  terms  of  the  contract,  deducting  out  of 
such  payment  such  sum  as  shall  be  found  to  be  the  value  of  the 
widow's  right  of  dower,  computed  on  the  principal  of  life 
annuities.3  On  a  proceeding,  in  such  case,  by  the  executor  to 
compel  the  purchaser  to  pay  the  sum  agreed,  and  accept  a  con- 
veyance from  the  infant  heir  (the  widow  refusing  to  unite),  such 
purchaser  might,  no  doubt,  set  up  this  intervening  equity,  as  a 
reasonable  excuse  for  his  not  fulfilling  the  contract. 

The  petition,  by  whom  made  and  contents  thereof. 

The  petition  is  to  be  made  by  "the  executors  or  administra- 
tors of  the  estate  of  the  deceased,  or  any  person  or  persons 
interested  in  such  bargain,  contract,  or  agreement."4  An  infant 
heir,  by  his  general  guardian,  would,  no  doubt,  be  a  proper 
petitioner  praying  the  court  to  decree  a  specific  performance  of 
a  contract,  by  allowing  a  conveyance  to  be  made  by  the  surviv- 
ing vendor  to  such  heir,  and  directing  the  payment  by  the 
general  guardian,  from  the  infant's  fund  (or  mortgaging  back 
the  premises  to  the  vendor  to  secure  payment)  of  the  whole  or 
part  of  the  purchase  money ;  the  interest  in  the  contract  in 
such  case,  it  is  supposed,  belonging  to  the  heir,  and  not  to  the 
personal  representatives.5  Should  the  vendor  in  such  case  refuse 
to  convey,  the  infant  would  have  his  right  of  action  to  compel 
a  specific  performance. 

But,  on  the  other  hand,  if  the  survivor  to  the  contract  be  a 
vendee,  then  the  proper  petitioners  are  the  executors  or  admin- 
istrators of  the  deceased,  as  they,  and  not  the  heirs,  are  the 
parties  entitled  to  the  proceeds,  under  the  general  rule  that 


1  Ibid;  Morse  v.  Elmendorf,  11  Paige,  277. 
'  Ibid;  Sutphen  v.  Fowler,  9  Paige,  280;  2  Sto.  Eq.  Juris.,  788. 
*  Hill  v.  Regessieu,  17  Barb.,  162.  '  2  R.  S.,  194,  §  169,  orig. 

6  See  Griffith  v.  Beecher,  10  Barb.,  432;  Livingston  v.  Newkirk,  3  John.  Ch. 
R.,  597. 
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real  estate  agreed  to  be  sold,  or  converted  into  personal  pro 
perty,  is,  in  equity,  considered  personalty  until  so  sold  or 
converted.1 

The  survivor  to  the  contract  also,  or  his  assignee,  or,  in  case 
of  his  death,  personal  representative,  is  always  a  proper  peti- 
tioner for  the  enforcement  of  the  contract  of  a  deceased  person, 
against  the  infant  heir,  or  "  other  person"  who  may,  in  equity, 
be  liable  to  perform  it. 

As  to  the  matter  of  the  petition,  there  being  no  statutory 
provision  on  the  subject,  the  ordinary  rules  in  equity  proceedings 
will  govern.  It  should  set  forth  the  due  execution  of  the 
contract,  and  a  copy,  or,  at  least,  the  substantial  parts  thereof; 
it  should  state  the  time  of  the  death  of  the  deceased  contractor, 
the  names  of  his  executors  or  administrators,  &c,  with  the 
date  and  manner  of  their  appointment,  the  names,  ages,  <fec,  of 
the  infant  heirs,  and,  generally,  such  other  facts  as  are  essential 
to  show  :  1.  The  interest  of  the  petitioner  in  the  contract ;  2. 
Who  are  the  other  parties  concerned  or  interested  ;  3.  That  the 
specific  performance  of  the  contract  ought  to  be  decreed  or  com- 
pelled.2 

The  original  contract,  duly  proved  or  acknowledged,  may,  if 
the  petitioner  choose,  be  annexed  to  the  petition,  and  especially 
if  all  the  other  parties  in  interest,  either  appear  on  the  motion, 
or  agree  to  the  proceeding,  so  that  (on  proof  thereof)  the  court 
may,  in  its  discretion,  even  without  a  reference,  grant  the 
required  order.3 

The  petition  should  pray  that  the  said  infant  heir  be  ordered 
specifically  to  perform  the  said  contract  (stating  the  manner 
in  which  such  performance  is  required),  and  that  some  proper 
person  (usually  his  general  guardian,  if  he  has  one),  be 
appointed  guardian  ad  litem  for  said  infant,  on  said  proceedings, 
and  be  empowered  and  directed  to  execute  the  necessary  con- 
veyances, releases  or  other  deeds  or  papers,  in  the  name  and 
on  behalf  of  said  infant. 


1  In  the  Matter  of  Everit,  2  Edw.  Ch.  R.,  597. 

a  See  forms  of  Petition,  Appendix,  No.  315,  (a),  (6),  (c). 

8  This  course  was  taken  in  one  case  in  the  author's  practice,  and  the  order 
granted  without  a  reference  by  Justice  Bockes  at  the  Schenectady  Special  Term, 
1857. 


PETITION  FOR. 


337 


The  petition  should  be  verified  by  the  affidavit  of  the  peti- 
tioner, annexed  thereto  ;  and  be  accompanied  by  the  written 
consent  (with  proof  thereof)  of  the  person  proposed  as  guar- 
dian to  act  as  such. 

Notice  of  motion,  and  presentation  of  petition. 

There  is  nothing  in  the  statute  requiring  notice  of  the  pre- 
sentation of  the  petition  to  be  given,  but  the  court  is  authorized 
to  act  only  "  on  hearing  all  persons  concerned."1  And  therefore 
notice  must  be  given  either  of  the  presentation  of  the  petition, 
or  if  that  be  done  ex  parte,  then  the  order  of  reference  must 
direct  the  referee  to  summon  before  him  all  the  parties  in  inte- 
rest ;  and  his  report  must  show  that  these  were  regularly  sum- 
moned, or  notified  to  attend  the  reference.  The  better  course, 
it  is  conceived,  is  to  give  due  notice"  (eight  days)  of  the  appli- 
cation, accompanied  with  copies  of  the  petition.2  And  the  par- 
ties so  notified  should  also  be  again  duly  notified  of  the  time 
and  place  of  reference.  If  they  fail  to  appear,  or  appearing  do 
not  contest  the  application,  the  statute,  in  that  respect,  will  be 
satisfied. 

Order  of  reference,  and  appointing  guardian  ad  litem. 

On  the  presentation  of  the  petition,  which  is  done  at  special 
term,  the  court  (unless,  as  before  observed,  in  very  special 
cases  where  it  grants,  in  the  first  instance,  an  absolute  order  to 
convey)  will  order  the  matter  referred  to  a  referee  to  inquire 
and  report  as  to  the  truth  of  the  facts  stated  in  the  petition, 
and  report  the  facts  with  his  opinion  thereon  ;  and  also  appoint- 
ing a  guardian  ad  litem  for  the  infant,  for  the  purposes  of  the 
application.  The  provisions  of  the  60th  rule,  no  doubt,  apply 
in  this  respect,  namely,  that  no  person  shall  be  appointed  guar- 
dian ad  litem,  unless  he  be  the  general  guardian  of  the  infant, 
or  is  fully  competent  to  understand  and  protect  the  rights  of 
the  infant,  and  who  has  no  interest  adverse  to  that  of  the  infant, 
and  is  not  connected  in  business  with  the  attorney  or  counsel 
of  the  adverse  party.  And  no  person  shall  be  appointed  such 
guardian,  who  is  not  of  sufficient  ability  to  answer  to  the  infant 


*  2  R.  S.,  194,  §  169,  orig. 

a  See  Notice  of  presentation  of  Petition,  Appendix,  No.  316. 
v.  s.  22 
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for  any  damage  which  may  be  sustained  by  his  negligence  or 
misconduct.  The  petition,  therefore,  if  it  asks  the  appoint- 
ment of  a  person  other  than  the  general  guardian,  should  be 
accompanied  with  proof  that  such  person  has  the  qualifications 
required  by  the  rule  ;  otherwise  it  will  be  referred  to  a  referee 
to  inquire  and  report  upon  the  fitness  of  the  person  proposed. 
Or,  the  court,  in  the  first  instance,  will  appoint  a  guardian  con- 
ditionally,— authorizing  him  to  act  as  such,  on  executing  and 
filing  such  security  (if  any  security  be  ordered),  as  the  court 
shall  direct,  unless  within  a  certain  time  specified  in  the  order, 
after  service  thereof,  the  infant  or  some  one  in  his  behalf  procure 
the  appointment  of  a  guardian  ad  litem,  and  give  notice  thereof. 
And  this,  it  is  thought,  is  always  the  more  correct,  and  per- 
haps indispensable  mode  of  practice  where  the  application  is 
made  by  a  party  whose  interest  is  adverse  to  the  infant.  In 
such  case,  the  court  ought  not  to  appoint  a  guardian  without 
first  giving  an  opportunity  for  an  application  to  be  made  on 
behalf  of  the  infant. 

The  form  of  appointment  and  mode  of  executing  security 
(if  any  be  ordered),  are  similar  in  all  respects  to  the  case  of  a 
special  guardian  on  application  to  sell  an  infant's  real  estate, 
as  detailed  in  a  preceding  section.1 

Compensation  of  guardian. 

An  attorney  or  officer  of  Ifhe  court  appointed  guardian  to 
defend  such  a  proceeding,  is  entitled  to  such  compensation  for 
his  services  as  the  court  may  deem  reasonable.2  The  sum  and 
the  fund  out  of  which  it  is  payable,  will  be  specified  in  the 
order  directing  the  executing  of  the  contract. 

Where  the  infant  has  taken  no  property  from  the  person  from 
whom  the  premises  are  descended,  except  that  in  respect  to 
which  the  specific  performance  is  sought,  the  costs  of  the 
guardian  ad  litem,  must  be  paid  by  the  applicant.3 

Reference  and  report. 

The  referee  proceeds  on  the  reference,  as  in  other  cases, 
according  to  the  order  directing  the  same.     He  should  summon 


1  Ante.,  pages  319,  320.     And  see  forms  thereon,  Appendix,  Nos.  296-300. 

2  Sup.  Court  Rule  61.  s  Sutphen  v.  Fowler,  9  Paige,  280. 
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before  him,  or  require  proof  that  notice  of  the  reference  has 
been  given  to,  "  all  parties  concerned,"  which  fact  should  appear 
by  his  report ;  and  should  take  testimony  as  to  all  the  facts 
set  forth  in  the  petition. 

Having  closed  the  testimony,  both  on  behalf  of,  and  (if  any),  in 
opposition  to  the  application,  he  makes  his  report,  which  con- 
tains the  facts  found  by  him,  and  not  the  evidence  thereof,  or 
his  mere  opinion ;  but  his  opinion  may  properly  be  added  from 
the  facts  so  found.1 

The  report  is  to  be  filed,  and  notice  thereof  given,  under  the 
provisions  of  the  32d  rule,  and  may  be  brought  to  hearing,  or 
exceptions  taken  thereto,  &c,  in  all  respects  as  in  other  special 
proceedings. 

Order  thereon  directing  performance? 

If  it  appear  from  the  report  that  all  the  parties  concerned 
have  been  heard,  and  if  the  court  is  satisfied  from  the  reported 
facts  that  the  contract  ought  to  be  specifically  decreed  or  com- 
pelled to  be  executed,  it  will  make  an  order  to  that  effect.  The 
order  will  direct  the  manner  in  which  the  contract  is  to  be 
performed.  It  will  authorize  and  empower  the  special  guardian 
to  execute,  on  behalf  of  the  infant,  the  necessary  conveyances, 
releases,  or  other  papers.  It  will  direct  the  mode  in  which  any 
conveyances,  releases,  &c,  to  the  infant,  are  to  be  executed; 
and  if  moneys  to  be  paid  in  his  behalf,  will  specify  the  person 
to  whom  it  is  to  be  paid,  and  make  order  in  regard  to  the  dis- 
position of  the  same,  in  precisely  the  same  way  as  upon  an 
application  to  sell  an  infant's  real  estate.3  It  will  also  name 
the  sum  allowed  the  special  guardian  for  compensation,  if  any,4 
and  designate  by  whom,  or  the  fund  from  which  the  same  is 
payable.5 

The  order  is  to  be  entered  in  the  clerk's  office  of  the  county 
where  the  petition  is  filed,  and  a  copy  duly  certified,  should  be 
forthwith  served  on  the  party  or  parties  who  are  decreed  to 
perform  the  contract. 


1  See  form  of  Report,  Appendix,  No.  318. 

s  Vol.  I.,  pp.  569-572. 

3  Ante.,  page.  *  Sup.  Court  Rule  61. 

'  See  forms  of  Orders,  Appendix,  Nos.  319,  (a),  (6). 
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Costs. 

The  costs  in  the  proceeding,  or  on  appeal,  are  in  the  discre- 
tion of  the  court,  and  when  allowed,  are  at  the  rate  allowed 
for  similar  services  in  civil  actions.1 

Order  how  enforced. 

The  order  of  the  court  will  be  enforced,  in  case  it  be  disre- 
garded, by  proceedings  as  for  contempt,  which  have  been  fully 
detailed  in  the  first  volume  of  this  work.2  The  mode  of  ser- 
vice, in  order  to  bring  a  party  into  contempt,  and  proceedings 
thereon,  are  also  there  fully  pointed  out. 

Conveyance  when  ordered,  form  and  requisites  of. 

If  a  conveyance  of  real  estate  be  directed  to  be  made  on 
behalf  of  the  infant,  such  conveyance  must  be  strictly  in  pur- 
suance of  the  terms  of  the  order,  otherwise  the  purchaser  is 
not  bound  to  accept.3  A  deed  directed  to  be  executed  by  a 
guardian  ad  litem,  in  the  name,  and  on  behalf  of,  an  infant,  must 
recite  the  name  of  the  infant,  as  "  A.  B.,  of,  &c,  an  infant,  by 
"  C.  D."  of,  &c,  his  guardian  ad  litem,  of  the  first  part,  &e.,  and 
must  be  subscribed  by  the  guardian  in  the  same  manner.  A 
deed,  though  it  so  recite  the  name  of  the  infant  by  his  guardian, 
but  is  signed  by  the  guardian  in  his  own  name,  either  without 
addition,  or  with  the  addition  of  his  character  of  guardian,  is 
defective.4 

If  there  be  a  dower  interest  which  the  widow  is  willing  to 
release,  she  may  unite  in  the  deed  with  the  infants  by  their 
guardian.  If  she  refuses  to  do  so,  then  the  conveyance  will  be 
only  of  the  infant's  interest,  subject  to  the  incumbrance,  for 
which  compensation  will  be  ordered  to  be  deducted  out  of  the 
purchase  money.5  Such  interest,  or  the  amount  of  the  estate 
actually  inherited  by  the  infant,  is  all  that  he  is  required  to 
convey,  and  should  be  so  expressed  in  the  deed.6     The  infant 


1  Laws  of  1854,  p.  592,  §  3.    And  see  as  to  compensation  of  guardian,  ante, 
page. 

2  Vol.  I.,  pp.  623  et  seq.  s  Hyatt  v.  Seely,  1  Kern.,  52. 
1  Ibid. 

6  See  on  this  subject,  ante,  page  324,  and  authorities  there  cited;  17  Barb.,  162; 
9  Paige,  280;  11  Id.,  277;  1  Kern.,  52. 
e  Hyatt  v.  Seely,  supra. 
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will  not  be  compelled  to  enter  into  personal  covenants  as  to 
title,  even  where  the  ancestor  has  contracted  to  convey  with 
full  covenants  -,1  but,  in  such  case,  the  court  will  protect  the 
purchaser  by  ordering  the  purchase  money  to  be  invested  and 
retained,  subject  to  the  order  of  the  court  on  the  infant  coming 
of  age,  for  the  purchaser's  indemnity,  if  the  title  should  in  the 
meantime  fail.3 

Final  report  and  order  confirmation. 

If  the  order  to  perform  the  contract  so  direct,  the  special 
guardian  will  make  a  final  report  of  his  doings  thereunder,  to 
the  court,  and  obtain  an  order  of  confirmation,  as  in  other 
cases.3 

Jlppeal. 

An  order  directing  specific  performance  is  a  special  proceed- 
ing, from  which  an  appeal  may  be  taken  to  the  general  term, 
and  from  thence  to  the  Court  of  Appeals.  The  subject  of  appeal 
from  such  orders,  and  the  practice  thereon,  is  fully  considered 
in  the  first  volume.4 


SECTION  VI. 

PROCEEDINGS  TO  COMPEL  INFANT  TRUSTEE,  OR  MORTGAGEE  TO  CONVEY. 

This  is  a  proceeding,  also,  founded  on  statute,  to  compel  an 
infant  who  holds  lands,  either  in  fee,  or  by  possession  merely, 
for  others,  either  as  trustee  or  mortgagee,  to  convey  the  same 
to  the  person  equitably  entitled  to  the  conveyance  thereof. 

The  statutory  provisions  on  the  subject  are  embraced  in  two 
brief  sections,  as  follows  : 

"  Whenever  any  infant  shall  be  seized  or  possessed  of  any  lands, 
tenements  or  hereditaments,  by  way  of  mortgage,  or  in  trust  only,  for 
others,  the  Court  of  Chancery  (Supreme  Court5),  on  the  petition  of  the 
guardian  of  such  infant,  or  of  any  person  in  any  way  interested,  may 


1  1  Kern.,  52;  5  John.  Ch.  R-,  261.  a  5  John.  Ch.  E.,  261. 

3  Ante.,  pages  327,  328.    And  see  Final  Report,  and  Order  of  Confirmation, 
App'endix,  Nos.  320,  321. 

*  Vol.  I.,  pp.  675  et  seq. 

*  The  county  court  has  no  jurisdiction  of  this  proceeding.    See  Code,  §  30. 
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compel  such  infant  to  convey  and  assure  such  lands,  tenements  and 
hereditaments,  to  any  other  person,  in  such  manner  as  the  said  court 
shall  direct.1 

"Every  conveyance  or  assurance,  made  pursuant  to  such  order, 
shall  be  as  good  and  effectual  in  the  law,  as  if  the  same  were  made 
by  such  infant  when  of  lawful  age."2 

Under  what  circumstances  will  be  ordered. 

In  order  to  present  anything  like  a  summary  of  the  great 
variety  of  cases  to  which  this  remedy  is  applicable,  it  would 
be  necessary  to  enter  upon  the  discussion  of  trust  estates  gene- 
rally, and  more  especially  of  the  doctrine  .of  implied  or  resulting 
trusts,  which,  of  course,  is  here  impracticable.  The  common 
occurrence  of  an  infant  heir  taking,  by  descent  or  inheritance, 
lands  or  tenements,  of  which  his  father,  or  some  other  relative, 
died  seized,  or  possessed,  on  some  express  or  implied  trust  for 
another  person,  furnishes  the  most  frequent  occasion  for  a 
resort  to  this  summary  proceeding.  If,  in  such  case,  the  heir 
were  an  adult,  and  refused  to  convey,  when,  in  equity,  he 
ought  to  do  so,  the  party  in  interest  might  bring  his  action  and 
compel  such  conveyance.  In  case  of  an  infant  heir,  such  con- 
veyance, whether  it  be  compulsory,  and  on  the  application  of 
the  party  entitled  thereto,  or  voluntary,  on  the  application  of 
the  infant  by  his  guardian,  is,  under  the  foregoing  statutory 
provisions,  to  be  obtained  by  order  of  the  court  made  on  peti- 
tion, and  is,  therefore,  a  special  proceeding,  not  taken  by  action. 
And  it  may  be  sufficient  here  to  observe,  that  the  same  general 
rule,  in  principle,  undoubtedly  applies  to  this  class  of  cases,  as 
to  those  spoken  of  in  the  last  preceding  section,  namely,  that  a 
conveyance  will  be  ordered  from  an  infant  trustee  to  the  person 
entitled  thereto,  whenever,  and  under  the  same  circumstances, 
the  ancestor,  if  living,  would  be  decreed  to  convey  in  an  action 
brought  for  that  purpose,  unless  some  intervening  equities, 
controlling  the  case,  have  arisen  since  the  death  of  the 
ancestor. 

The  practice  in  obtaining  such  order  is  quite  similar  to  that 
pointed  out  in  the  last  section,  with  one  or  two  exceptions, 
which  I  shall  notice,  and  first : 

1  2  R.  S.,  194,  §  167,  wig.  *  Id.,  §  168- 
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The  petition. — This,  it  will  be  observed,  is  not,  as  in  case  of 
an  application  to  compel  specific  performance,  to  be  made  by 
the  executor  or  administrator,  but  by  "the  guardian  of  such 
infant,"  or  by  "  any  person  in  any  way  interested."  The 
statute  thus  contemplates  two  kinds  of  application,  one  of  a 
voluntary  nature,  on  behalf  of  the  infant,  for  authority  to 
convey  and  assure  the  trust  estate  to  the  person  entitled 
thereto ;  and  the  other,  by  such  person  entitled,  of  a  compul- 
sory nature  to  enforce  such  conveyance.  The  same  distinction, 
no  doubt,  runs  through  the  class  of  cases  of  which  the  last 
preceding  section  treats.  And,  first,  as  to  the  voluntary  appli- 
cation; or, 

Petition  by  guardian. — This,  in  ordinary  cases,  would  seem 
to  justify  an  order  for  conveyance  almost  as  a  matter  of  course, 
unless,  indeed,  the  trust  estate  is  charged  with  some  advance, 
lien,  or  incumbrance  in  favor  of  the  infant.  And  even  then,  if 
the1  petition,  stating  the  particulars,  origin,  amount,  &c,  of 
such  lien,  be  served,  with  notice  of  the  application,  on  the 
cestui  que  trust,  or  if  he  appear  and  consent,'  and  the  application 
be  shown  to  be  bona  fide  on  the  part  of  the  guardian,  the  order 
may  be  granted  almost  as  a  matter  of  course,  and  without  a 
reference.  At  all  events,  this  would  be  so  in  case  of  an  express 
trust,  or  a  trust  appearing  upon  the  face  of  the  instrument 
under  which  the  infant  derives  title. 

If  there  be  no  general  guardian  to  make  the  application,  the 
first  step  to  be  taken  will,  of  course,  be  to  have  one  appointed. 
This  is  done  in  the  manner  pointed  out  in  the  first  section  of 
this  chapter.1 

As  soon  as  such  guardian  shall  have  duly  qualified,  he  may 
present  his  petition  to  the  court,  setting  forth  all  the  material 
facts  showing  the  origin,  existence,  and  nature  of  the  trust 
estate,  and  the  circumstances  which  render  it  the  duty  of  the 
infant  to  convey  or  assure  such  estate  to  the  person  entitled 
thereto,  in  precisely  the  same  form  and  manner  as  in  the  peti- 
tion spoken  of  in  the  preceding  section.2 


'  jfnte,  pages  299  et  seq. 

*  Ibid.    See  form  of  Petition  by  Guardian,  Appendix,  No.  315. 
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Petition  ly  any  other  person  than  the  guardian,  is  substantially 
the  same  in  its  statement  of  facts.  It  may  be  made,  as  the 
statute  expresses  it,  by  "  any  person  in  any  way  interested." 
This  includes  not  only  the  cestui  que  trust  of  an  express  trust, 
but  the  person,  whoever  he  may  be,  who  is  beneficially  inter- 
ested in  a  resulting  or  implied  trust,  not  only  the  party  enti- 
tled to  the  present  possession,  as  well  as  his  representative, 
whether  it  be  the  guardian  of  an  infant,  the  committee  of  a 
lunatic,  or,  if  the  party  be  dead,  his  heir ;  but  also  a  person 
having  a  mere  contingent  interest,  or  future  estate  in  reversion 
or  remainder,  or  his  representative,  &C1 

The  proceeding  in  such  case,  by  an  adverse  party,  is  not 
unfrequently  hostile  in  its  character,  and  may  give  rise  to  very 
important  questions,  as  to  the  character  and  nature  of.  the 
estate  of  which  the  infant  is  nominally  seized  or  in  possession, 
and  whether  it  be  really  a  trust  estate  or  not.  The  petition, 
therefore,  should  be  drawn  with  great  care,  and  state  minutely 
and  specifically  (as  in  a  pleading)  the  facts,  and  not  the  mere 
evidence  thereof,  on  which  the  applicant  relies  to  establish  his 
title  to  the  relief  asked,  and  his  right  to  a  conveyance. 

The  petition  should  pray  that  the  infant  be  ordered  to  con- 
vey the  estate  to  the  person  (naming  him)  entitled  to  the  fee, 
and  should  specify  the  kind  of  conveyance  asked  for,  whether 
in  fee  simple,  absolute,  or  with  remainder  over,  &c,  &c.  It 
should  also  pray  for  the  appointment  of  a  guardian  ad  litem  to 
execute  such  conveyance  in  the  name,  and  in  behalf,  of  the 
infant,  which  person  should  be  the  general  guardian,  if  there 
be  one,  and  if  not,  then  it  should  name  some  other  competent 
person  who  possesses  the  qualifications  required  by  the  60th 
rule. 

In  the  latter  case,  the  petition  should  state  facts  showing  that 
such  person  is  competent  to  act  as  guardian,  within  the  require- 
ments of  that  rule,  or  an  affidavit  of  such  facts  should  accom- 
pany the  same  ;  and  should,  together  with  the  written  consent 
of  such  person  to  act  as  guardian,  and  also  (unless  he  be  an 
attorney-at-law)  with  proof  of  his  signature  be  attached  to  the 
petition. 

1  See  form  of  Petition  by  adverse  Party,  Appendix,  No.  322  (6). 
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The  petition  should  be  verified  in  the  usual  form,  and  affida- 
vits of  other  persons  may  be  added,  especially  if  the  facts  are 
not  all  alleged  on  the  personal  knowledge  of  the  petitioner. 

Notice  of  application. 

Though  the  statute  does  not  in  terms  require  notice  of  the 
application  to  be  given,  yet  this,  no  doubt,  is  necessary,  at 
least  where  the  proceeding  is  taken  by  the  adverse  party  to  com- 
pel a  conveyance.  The  court  will  not,  on  an  ex  parte  hearing, 
in  a  proceeding  appearing  upon  its  face  to  be  hostile  in  its 
character,  order  a  reference  to  take  proofs,  and  appoint  a  guar- 
dian ad  litem  for  the  infant  defendant.  '  The  notice,  with  a  copy 
of  the  petition,  should  be  served  on  both  the  infant  and  his 
general  guardian.1 

Order  of  reference  and  appointment  of  guardian  ad  litem. 

Should  the  adverse  party  fail  to  appear,  the  petitioner,  on 
proof  of  due  service  of  notice  and  copy  petition,  may  have  an 
order  referring  the  petition  to  a  referee  to  inquire  into  and 
report  upon  the  facts  f  and  also  appointing  a  guardian  ad  litem, 
either,  as  in  case  the  general  guardian  be  appointed,  absolutely, 
on  his  executing  the  security  (if  any)  directed  in  such  order ; 
or,  if  another  person,  conditionally,  to  act  as  such  guardian,  on' 
filing  the  specified  security,  &c,  unless,  within  a  certain  time 
designated,  after  service  of  a  copy  of  the  order,  a  special 
guardian  be  appointed  on  application  of  the  infant  or  some  one 
in  his  behalf,  precisely  in  the  same  manner  as  is  done  in  the 
appointment  of  a  guardian  in  proceedings  to  compel  specific 
performance  by  infant  heir,  pointed  out  in  the  last  section  ;3 
and  the  remarks  there  made  in  regard  to  the  manner  of  such 
appointment,  and  the  qualifications,  duties,  <fec,  of  such  guar- 
dian, are  in  all  respects  applicable  to  the  class  of  cases  now 
under  consideration. 


1  See  form  of  Notice,  Appendix,  No.  323. 

3  See  Order  of  Reference,  Appendix,  No.  324.  Though,  as  before  remarked,  the 
court,  in  its  discretion,  if  the  application  does  not  appear  hostile  in  its  character, 
or  is  not  opposed,  may  dispose  of  it  and  grant  the  order  applied  for  without  such 
reference.    See  Crary's  Pr.,  440;  1  Barb.  Ch.  Pr.,  468;  1  Kern.,  52. 

8  Ante,  pages  333  et  seq.  And  see  forms  on  Appointment  of  Guardian  ad  litem, 
Appendix,  Nos.  315-321. 
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Reference  and  subsequent  proceedings. 

The  referee,  on  the  appearance  of  the  parties,  or  of  the  appli- 
cant with  proof  of  due  service  of  notice  of  the  time  and  place 
of  reference  (and  the  certificate  of  the  clerk  that  the  requisite 
security  has  been  filed  by  the  guardian  ad  litem),  will  proceed 
in  the  usual  manner  to  execute  the  order  by  taking  proof  pro 
and  con  in  respect  to  all  the  material  allegations  in  the  petition. 
This  duty  is  performed,  and  his  report  made,  in  the  same  man- 
ner as  in  cases  treated  of  in  the  last  preceding  section.1 

The  report  is  to  be  filed  and  notice  thereof  to  be  given,  and 
exceptions  taken  thereto,  and  brought  to  hearing  at  special 
term,  also  in  the  same  manner.2  And  the  order  made  at  special 
term,  may  be  appealed  to  the  general  term,  and  from  thence  to 
the  Court  of  Appeals,  the  practice  thereon  being  the  same  as  in 
other  cases  of  appeals  from  orders  in  special  proceedings  ;3  or, 
if  not  appealed  from,  then  it  may  be  enforced,  in  case  of  diso- 
bedience, by  process  of  contempt.4 

Order  of  special  term  and  conveyance. 

If  it  appears  by  the  referee's  report  that  the  estate  so  held  by 
the  infant,  is  held  in  trust,  or  by  way  of  mortgage,  and  ought  to  be 
conveyed  or  assured  to  the  person  on  whose  behalf  the  application 
is  made,  an  order  will  be  granted  directing  this  to  be  done  "  in 
such  manner  as  the  said  court  shall  direct."5  The  order  itself  will 
contain  the  necessary  directions  both  as  to  the  form  and  mode, 
as  well  as  to  the  particular  description  and  character  of  the 
instrument.  This  will  of  course  depend  upon  the  circumstances 
of  the  case  as  they  appear  from  the  facts  reported  in  regard  to 
the  nature,  character,  and  ownership  of  the  estate  to  be  con- 
veyed, or  assured  by  release,  quit-claim  or  other  instrument.6 

The  conveyance. 

The  remarks  in  relation  to  the  form  and  manner  of  executing 


1  Ante,  pages  333  et  seq.    See  Report  of  Referee,  Appendix,  No.  325. 

a  Ante,  page  339.  As  to  taking  exceptions  and  bringing  on  the  hearing,  either 
upon  the  exceptions  alone  or  the  report  and  exceptions  together,  see  Vol.  I.,  pp. 
569,  570. 

8  Vol.  I.,  pp.  675  et  seq.  *  Vol.  I.,  pp.  625  et  seq. 

6  2  R.  S.,  194,  §  167,  orig. 

'  See  form  of  Order,  Appendix,  No.  326. 
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the  conveyance  or  other  instruments  in  the  last  preceding  sec- 
tion,1 are  fully  applicable  to  this  class  of  cases.  The  order 
of  the  court  must  be  strictly  pursued ;  for,  it  is  only  the 
conveyance  or  assurance  "made  -pursuant  to  an  order  of  the 
court  on  such  application,"  that  the  statute  declares  "  shall  be 
as  good  and  effectual  in  the  law,  as  if  the  same  were  made  by 
such  infant  when  of  lawful  age."2 

Costs. 

The  costs  are  in  the  discretion  of  the  court ;  and  when 
allowed,  shall  be  at  the  rate  allowed  for  similar  services  in 
civil  actions.3 

The  cestui  que  trust  is  usually  required  to  pay  the  necessary 
costs  of  the  proceedings  to  obtain  the  transfer  of  the  title.4 
This,  however,  is  discretionary,  and  such  rule  would  not,  pro- 
perly, apply  where  the  proceeding  is  compulsory  against  the 
infant,  and  is  unfairly  or  unreasonably  opposed  by  the  guardian. 

An  attorney  or  officer  of  the  court,  who  is  appointed  special 
guardian  for  an  infant  defendant  in  such  proceedings,  is  entitled 
to  such  compensation  as  the  court  may  deem  reasonable,5  The 
order  directing  the  conveyance,  will  specify  the  sum  so  allowed, 
and  the  person  by  whom,  or  fund  out  of  which,  such  sum  is 
payable. 


1  See  ante,  page  340,  and  case  of  Hyatt  v.  Seely,  1  Kern.,  52,  there  cited. 

5  2  R.  S.,  194,  §  168,  orig.  8  Laws  of  1854,  p.  592,  §  3. 

4  Crary's  Pr.,  441,  citing  Sutphen  v.  Fowler,  9  Paige,  280-283;   also  1  Barb. 
S.  C.  R.,  499;  2  Edw.  Ch.  R.,  415. 

6  Sup.  Court  Rule  61. 
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SPECIAL    PROCEEDINGS  IN   CASES   OF    IDIOTS,   LUNATICS  AND 
HABITUAL    DRUNKARDS. 


Section  I.    Appointment  of  committee  of  person  and  estate,  and  proceedings  thereon. 
II.    Powers,  duties  and  accountability  of  committee  j  and  authority  of  the 
court  over  the  estate  of  a  lunatic. 

III.  Setting  aside,  suspending,  superseding  and  discharging  inquisition. 

IV.  Proceedings  for  mortgage,  lease,  or  sale  of  real  estate  of  lunatic,  &c. 
V.    Proceedings  by  committee  for  partition  of  lunatic's  real  estate. 

VI.    Proceedings  to  compel  lunatic,  trustee,  or  mortgagee  to  convey 
VII.    Proceedings  to  obtain  specific  performance  of  contract  made  by  lunatic 

WHILE   OF  SANE  MIND. 


SECTION  I. 

APPOINTMENT   OP    COMMITTEE  OF   THE   PERSON   AND   ESTATE    OP   A   LUNATIC,  &C, 
AND    PROCEEDINGS  THEREON. 

The  care  and  custody  of  all  idiots,  lunatics,  persons  of 
unsound  mind,  and  persons  who  shall  be  incapable  of  conducting 
their  own  affairs  in  consequence  of  habitual  drunkenness,  and 
of  their  real  and  personal  estates,  so  that  the  same  shall  not 
be  wasted  or  destroyed,  was,  by  statute,  vested  in  the  Chancel- 
lor, who  was  directed  to  provide  for  their  safe-keeping  and 
maintenance,  and  for  the  maintenance  of  their  families,  and 
the  education  of  their  children,  out  of  their  personal  estates, 
and  the  rents  and  profits  of  their  real  estates,  respectively.1 

This  jurisdiction  and  these  duties  are  now  devolved  on  the 
Supreme  Court,  succeeding  to  the  powers  of  the  Chancellor. 

The  jurisdiction,  however,  was  limited,  in  the  case  of  habitual 
drunkards,  to  those  only  who  have  property  to  the  amount  of 
$250,  which  may  be  endangered  by  their   drunkenness.2     If 


1  2  K.  S.,  52,  §  1;  Laws  of  1821,  chap.  109,  §  1. 

2  2  Barb.  Ch.  Pr.,  226,  citing  2  E.  S-,  p.  52,  §  2.  That  section,  however,  simply 
makes  it  the  duty  of  the  overseers  of  the  poor  of  the  town  where  such  habitual 
drunkard  resides,  having  property  of  the  value  of  $250,  to  make  application  to  the 
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such  property  was  less  than  $250,  the  application  must  be  made 
by  the  overseers  of  the  poor  to  the  Court  of  Common  Pleas, 
which  was  vested,  in  such  cases,  with  the  same  powers,  and 
required  to  proceed  in  all  respects  in  like  manner,  subject  to  an 
appeal  to  the  Court  of  Chancery.1 

The  30th  section  of  the  Code,  subdivision  8,  gives  to  the 
County  Court  the  care  and  custody  of  the  person  and  estate  of 
a  lunatic,  or  person  of  unsound  mind,  or  an  habitual  drunkard, 
residing  within  the  county,  and  that  too,  it  has  been  thought, 
without  reference  to  the  amount  of  property  which  a  habitual 
drunkard  may  have.2  But,  on  the  other  hand,  it  has  been  held 
by  the  court,  at  a  general  term,  that  this  subdivision  of  the 
Code,  taken  in  connection  with  sub.  11  of  the  same  section, 
and  the  section  of  the  statute  last  referred  to,3  must  be  held  to 
confer  jurisdiction  on  county  courts,  respecting  an  habitual 
drunkard,  only  in  case  his  property  amounts  to  less  than  $250.4 
If  there  be  any  doubt,  however,  on  this  subject,  the  best  course 
is  always  to  institute  the  proceeding  in  the  Supreme  Court, 
where  the  property  exceeds  $250  in  value,  and  thus  avoid  all 
question  as  to  jurisdiction.  And  in  case  of  doubt  as  to  juris- 
diction, the  County  Court  might  refuse  to  entertain  the  appli- 
cation, as  the  Superior  Court  of  the  city  of  New  York  refuses 
to  do.5 

As  the  Supreme  Court,  therefore,  is  the  ordinary  tribunal  in 

Court  of  Chancery  (Supreme  Court),  for  the  exercise  of  its  powers  and  jurisdic- 
tion, and  the  next  section  authorizes  them,  if  his  property  be  less  than  $250,  to 
make  such  application  to  the  Court  of  Common  Pleas.  There  is  nothing  in  the 
statute  expressly  prohibiting  the  Court  of  Chancery  from  the  exercise  of  jurisdic- 
tion 'where  the  property  does  not  amount  to  $250;  and,  perhaps,  it  would  be  more 
correct  to  say  that  in  such  case  the  Common  Pleas  (county  court)  has  concurrent 
jurisdiction  with  the  Supreme  Court. 

1  2  R.  S.,  52,  §  3.  And  sections  4, 5  and  6  prescribe  the  modes  of  proceeding  in 
the  Common  Pleas  (county  court). 

a  Crary's  Pr.,  151.  3  2  R.  S.,  52,  §  3. 

4  Matter  of  Smith,  16  How.,  567.  In  the  recent  case  of  Larabee  (11  Abbott, 
274),  which  was  an  appointment  of  a  committee  by  the  county  court,  no  question 
of  jurisdiction  seems  to  have  been  raised  on  the  argument  at  General  Term  in  the 
2d  District,     -e  -t  /»-  A,       -"V  7"ZVi?/<^ 

6  In  the  matter  of  Brown,  4  Duer,  613;  1  Abbott,  108.  And  see  opinion  by 
Hoffman,  J.,  as  to  origin  and  nature  of  power  to  take  into  judicial  custody  the 
person  and  estate  of  lunatics  and  habitual  drunkards. 


350  IDIOTS,  LUNATICS  AND  HABITUAL  DRUNKARDS. 

which  these  proceedings  are  instituted,  the  practice  in  that 
court  in  regard  to  them  will  be  now  considered,  remarking, 
however,  that  if  such  proceedings  are  instituted  in  any  other 
tribunal,  they  are  conducted  in  such  respective  courts  in  a 
manner  entirely  similar.1 

For  what  persons,  and  under  what  circumstances,  application  for 
appointment  of  committee  may  be  made. 

The  persons  designated  by  statute  whose  care  and  custody 
are  committed  to  the  Supreme  Court,  are  "  idiots,  lunatics,  per- 
sons of  unsound  mind,  and  persons  Mrho  shall  be  incapable  of 
conducting  their  own  affairs  in  consequence  of  habitual  drunk- 
enness." 2 

An  idiot  is  a  person  who  has  been  without  understanding 
from  his  birth,  and  whom,  therefore,  the  law  presumes  never 
likely  to  attain  any.  He  is  not,  however,  considered  an  idiot 
in  law  if  he  has  any  glimmering  of  reason,  so  that  he  can  tell 
his  parents,  his  age,  or  the  like  common  matters.  A  person 
born  deaf  and  dumb  and  blind,  is  looked  upon,  or  rather  pre- 
sumed by  the  law,  to  be  in  the  same  condition  as  an  idiot,  and 
incapable  of  understanding  or  managing  his  affairs ;  but  the 
presumption  of  idiocy  it  seems  may  be  removed,  and  his  mental 
capacity  proved,  on  an  inquiry  and  examination  for  that  pur- 
pose.3 

A  lunatic  is  one  who  has  had  understanding  which  he  has 
lost  by  the  visitation  of  God.  He  is  properly  one  who  has  had 
lucid  intervals,  sometimes  having  his  senses,  and  sometimes 
not.4  Such  person,  where  the  lunacy  is  shown  to  be  general,  is 
presumed  to  be  incapable.  A  mere  monomania,  however,  might 
not  be  sufficient,  unless  arising  out  of,  or  connected  with  the 
disposition  or  management  of  the  property  of  the  person  thus 


1  The  Court  of  Common  Pleas  of  the  city  and  county  of  New  York,  when  the 
insane  person  or  drunkard  resides  or  has  property  in  that  city,  also  has  jurisdic- 
tion (Laws  of  1854,  p.  464,  §  6) ;  Mso,  under  similar  circumstances,  the  Superior 
Court  of  the  city  of  Buffalo  (Laws  of  1854,  p.  224,  §§  9,  11). 

2  2  R.  S.,  52,  §  1. 

s  Brower  v.  Fisher,  4  John.  Ch.  R.,  441.    And  see,  on  this  subject,  Shelf,  on 
Lunacy,  395;  1  Coll.  on  Lunacy,  4;  1  Black.  Com.,  304-317. 
*  Ibid;  Matter  of  Barker,  2  John.  Ch.  R.,  32. 
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affected ;  in  which  case  he  is  a  proper  subject  for  a  commission 
of  lunacy.1 

Persons  of  unsound  mind. 

This  term  properly  includes  both  idiots  and  lunatics ;  but  it 
also  includes  all  cases  of  mental  incompetency  or  unsoundness, 
other  than  mere  mental  weakness  and  imbecility,  such  as  frenzy 
or  temporary  derangement,  incapacity  resulting  from  old  age, 
sickness,  or  other  cause,  &c.  And  when  from  old  age,  sickness, 
or  other  cause,  a  party  becomes  so  weak  of  mind  as  to  be  unable 
to  manage  his  affairs,  a  commission  in  the  nature  of  a  writ  de 
lunatico  inquirendo  may  issue.2  But  it  is  not  in  every  case  of 
mental  weakness  or  imbecility  that  the  court  will  interfere.  It 
is  necessary  that  the  person  should  be  found  of  unsound 
mind — non  compos  mentis — and  therefrom  mentally  incapable  of 
governing  himself  or  managing  his  affairs.  And  thus,  in  one 
case  in  Chancery,  it  is  said,  that  the  weakness  and  imbecility  of 
mind  must  be  such,  that,  as  an  original  incapacity,  it  would 
have  constituted  a  case  of  idiocy.3  It  was  considered  in  that 
case,  that  if  the  jury  does  not  go  so  far  as  to  find  the  party  to 
be  of  "  unsound  mind,"  but  merely  find  him  incapable  of  gov- 
erning himself,  or  managing  his  affairs  in  consequence  of  men- 
tal imbecility  and  weakness,  such  finding  is  not  sufficiently  con- 
clusive to  warrant  the  appointment  of  a  committee.  And  in 
another  case,  a  finding  that  he  was  so  far  "  weakened  and 
impaired  in  the  faculties  of  his  mind  as  to  be  mentally  incapa- 
ble of  the  government  of  himself,"  &c,  was  held  insufficient.4 
This,  however,  seems  to  be  merely  in  the  form  or  mode  of 
expression,  as  alleging  a  consequence  without  assigning  the 
cause  which  gives  the  court  jurisdiction.  Thus,  in  the  case 
last  cited,  the  court  declined  to  appoint  a  committee  on  the 
ground  of  the  insufficiency,  or  rather  informality  of  the  report, 
and  directed  notice  to  be  given  to  the  person  proceeded  against 
of  the  application,  in  order  that  he  might,  if  he  chose,  appear 


1  Matter  of  Russell,  1  Barb.  Ch.  R.,  38. 

*  Matter  of  Barker,  2  John.  Ch.  R.,  232.    And  see  Jackson  v.  King,  4  Cow., 
207. 


8  Matter  of  Morgan,  7  Paige,  236.  .        p 

4  Matter  of  Mason,  3  Edw.  Oh.  R.,  380.    l\  U  «fc^  ftl  C 
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and  contest  it.  But  on  such  further  application,  the  matter 
.  not  being  contested,  and  the  party  having  voluntarily  named 
the  person  whom  he  wished  appointed  his  committee,  the  court 
made  such  appointment.'  On  a  subsequent  application  by  a 
relative  to  set  aside  such  appointment  as  being  unauthorized  by 
the  finding,  the  court  held  the  appointment  valid,  and  the 
finding,  though  informal,  sufficient,  under  the  statute,  to  give 
jurisdiction.1  The  term  "unsound  mind,"  used  in  the  statute, 
it  was  held,  was  intended  to  embrace  cases  other  than  those  of 
mere  "idiocy"  or  "lunacy;"  and  though  the  formal  finding  of 
"  unsound  mind,"  and  in  consequence  thereof  incapable,  &c, 
(or  simply  "  idiot "  or  "  lunatic,"  without  any  addition),2  should 
have  been  used  ;  yet  the  court,  in  its  discretion,  might  regard 
it  as  a  substantial  compliance  with  the  statute,  and  the  appoint- 
ment of  the  committee  would  not  be  disturbed  on  that  account. 
Nor  will  it  be,  in  any  case,  of  mere  informality,  the  fact  of  the 
insanity,  &c,  not  being  questioned,  or  clearly  appearing.3 

Habitual  drunkards. 

This  class  of  persons  of  whom,  and  of  their  estates,  the  court 
has  the  care  and  custody,  is  defined  by  the  statute  as  "per- 
sons who  shall  be  incapable  of  conducting  their  own  affairs  in 
consequence  of  habitual  drunkenness."4  Habitual  drunkenness 
must,  therefore,  be  made  to  appear  not  only,  but  also  incompe- 
tency to  manage  their  own  affairs  in  consequence  thereof;  and 
this  consequence  should  regularly  be  alleged  in  the  inquisition, 
although,  it  seems,  it  need  not  be,  in  cases  of  the  finding  of 
"  idiocy"  or  "  lunacy."5  But,  it  was  held,  in  Chancery,  that 
where  it  is  proved  that  a  person  is  for  any  considerable  part  of 
the  time  intoxicated,  to  such  a  degree  as  to  deprive  him  of  his 
ordinary  reasoning  faculties,  it  is  at  least  prima  facie  evidence 
that  he  is  incapacitated  to  have  the  control  and  management 
of  his  property.6    And  this  doctrine  seems  to  have  been  gene- 


1  Matter  of  Mason,  1  Barb.  S.  C.  R.,  436.    And  see  this  subject  fully  discussed 
in  that  case  by  Habbis,  J. 

3  Matter  of  Barker,  2  John.  Ch.  R.,  232. 

3  Matter  of  Larabee,  11  Abbott,  274.  *  2  R.  S.,  52,  §  1. 

6  Prodgers  v.  Frazier,  3  Mod.,  43;  Lord  Donegal's  Case,  2  Ves.,  Sr.,  408. 

•  Matter  of  Tracy,  1  Paige,  582;  2  Barb.  Ch.  Pr.,  227. 
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rally  recognized  since.  The  proof,  however,  in  such  case,  when 
not  accompanied  by  direct  evidence  of  incapacity,  should  be 
very  clear,  and  show  the  party  to  be  addicted  to  such  gross 
habits  of  intemperance  as  to  be,  in  the  language  of  the  case 
cited,  for  a  considerable  part  of  the  time  deprived  of  his  ordi- 
nary reasoning  faculties.  The  proof  so  made  may,  of  course, 
be  met  by  evidence,  on  the  part  of  the  person  proceeded  against, 
of  prudent  management,  business  capacity,  &c. ;  leaving  the 
question  of  fact  to  the  jury.  Nor,  is  the  finding  of  the  jury 
conclusive,  but  the  court,  on  the  application  to  confirm  the 
finding,  may,  in  its  discretion  (as  will  presently  be  more  parti- 
cularly noticed),  permit  it  to  be  traversed,  and  order  an  issue, 
in  all  cases  of  doubt,  especially  in  regard  to  habitual  drunkards.1 

Non-resident,  or  absent  lunatic. 

There  is  no  jurisdiction  in  the  court  to  issue  a  commission, 
unless  the  alleged  lunatic  resides,  or  owns  property  in  this 
State.2  If  he  be  non-resident,  but  have  property  here,  he  may 
be  proceeded  against.3  The  fact  of  his  owning  property  here 
(if  a  non-resident),  is  jurisdictional,  and  must  be  stated  in  the 
petition  ;4  and  the  commission  cannot  be  executed  out  of  the 
State,  but  should  be  in  some  convenient  county,  and  on  notice 
to  the  lunatic.5 

A  commission  may  be  issued  in  the  case  of  a  resident  of  the 
State,  having  personal  property  only,  who  has  recently  left  his 
residence  in  a  state  of  mental  alienation,  and  cannot  be  found.6 

Application  for  commission,  who  may  apply,  and  petition  for. 

It  has  been  held  that  the  court  has  no  jurisdiction  to  appoint 
a  committee  of  a  lunatic,  or  order  a  sale  of  his  property,  before 
a  commission  of  lunacy  has  been  issued  and  returned.7 
Although,  in  another  case,  it  was  intimated  (but  not  decided) 
that,  perhaps,  a  case  might  be  presented  to  the  court,  in  which 
the  evidence  would  be  so  clear  and  satisfactory  as  to  justify 


1  Wendell's  Case,  1  John.  Ch.  R.,  600;  2  Barb.  Ch.  Pr.,  235. 

5  Matter  of  Fowler,  2  Barb.  Ch.  R.,  305. 

s  Ibid;  Matter  of  Ganse,  9  Paige,  416;  Matter  of  Perkins,  2  John.  Ch.  R.,  124. 

'  Matter  of  Fowler,  supra.  *  Matter  of  Pettit,  2  Paige,  174. 

"  Matter  of  Ganse,  supra.  '  Matter  of  Payn,  8  How.,  220. 

v.  S.   23 
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the  exercise  of  a  summary  power,  for  the  protection  of  a  party, 
without  the  intervention  of  a  jury.1  Whether  it  be  a  jurisdic- 
tional fact  or  not,  however,  the  universal  practice  is  to  apply 
to  the  court  for  a  commission,  and  a  committee  will  be  appointed 
only  after  the  inquisition  and  finding  of  a  jury,  and  the  return 
of  the  commission. 

The  application  is  by  petition,  praying  that  a  commission  in 
the  nature  of  a  writ  de  lunatico  inquirendo  may  issue.2 

It  is  usually  made  by  a  near  relative  of  the  supposed  lunatic, 
<fcc.  It  may  be  presented  by  a  husband  for  a  commission 
against  his  wife,  and  vice  versa;  or,  by  a  father  or  mother 
against  a  child,  and  vice  versa;  by  brothers,  sisters,  uncles, 
aunts,  nephews,  neices  and  cousins  against  each  other.  An 
executor,  under  a  will,  may  also  prefer  a  petition  for  a  commis- 
sion against  a  legatee  under  the  same  will ;  and  a  trustee  under 
»  deed  against  his  cestui  que  trust ;  and  a  creditor  against  his 
debtor.3  And  where  the  lunacy  seems  indisputable,  even 
strangers,  it  is  said,  may  obtain  a  commission ;  and  that,  too,  in 
opposition  to  members  of  the  family,  though  the  carriage  of 
the  commission  will  be  given  to  a  relative,  in  preference  to  a 
stranger,  if  there  be  no  valid  objection  to  it.4 

In  respect  to  habitual  drunkards,  the  statute  makes  it  the 
duty  of  the  overseers  of  the  poor  of  the  city  or  town  in  which 
they  reside,  to  make  the  application.5  This,  however,  will  not 
prevent  the  friends  of  the  drunkard  from  making  the  applica- 
tion, provided  they  make  it  before  one  is  made  by  the  overseers 
of  the  poor.6 

The  expenses  of  the  overseers  of  the  poor,  in  conducting  such 
an  application,  are  required  to  be  audited  and  allowed  in  the 
same  manner  as  other  expenses  of  such  city  or  town.7 

The  petition  should  state  the  facts  upon  which  the  application 
is  based  ;  and,  in  all  cases,  must  show  upon  its  face  that  the 
court  has  jurisdiction.     Thus,  it  must  state  the  residence,  as 

'  Per  Harris,  J.,  Matter  of  Mason,  1  Barb.  S.  0.  R.,  436-441. 

!  See  form  of  Petition  and  Affidavits  annexed,  Appendix,  No.  327,  (a),  (6),  (c). 

8  2  Barb.  Ch.  Pr.,  228,  referring  to  Shelf,  on  Lun.,  93;  1  Coll.,  126. 

4  Ibid;  Matter  of  Smith,  1  Russ.,  348;  ex  parte  Tomlinson,  1  Ves.  &  B.,  57. 

5  2  R.  S.,  52,  §§  2,  3.  6  2  Barb.  Oh.  Pr.,  228. 
'  2  R.  S.,  53,  §  7. 
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well  as  the  name  of  the  person  proceeded  against,  and,  if  he 
be  a  non-resident,  must  state  also  that  he  is  the  owner  of  pro- 
perty situated  within  this  State,  otherwise  it  will  not  be 
sufficient.1 

If  the  petition  be  to  the  Supreme  Court,  whether  the  alleged 
lunatic  be  a  resident  or  not,  it  should  show  that  he  has  prop- 
erty of  the  value  of  $250,  and  if  to  the  County  Court,  that  his 
property  is  less  than  that  sum  in  value.2  It  should,  in  every 
instance,  make  out  at  least  a  prima  facie  case  of  idiocy,  lunacy, 
or  other  unsoundness  of  mind,  or  habitual  drunkenness,  to  such 
an  extent  as  to  render  the  person  incompetent  to  conduct  his 
own  affairs ;  and  when  this  appears,  the  court  will  usually  grant 
the  commission,  though  it  is  not  bound  to  do  so.3 

The  petition  should  not  only  be  verified,  but  also  accompa- 
nied by  the  affidavits  of  one  or  more  disinterested  persons 
(usually  some  respectable  physician  who  is  acquainted  with  the 
lunatic  and  knows  the  state  of  his  mind,  &c),  setting  forth  his 
insanity,  or  habits  of  intemperance,  as  the  case  may  be,  as 
evidenced  by  his  conduct,  language,  improvidence  in  managing 
his  property,  &c.  For  the  courts  here,  as  in  England,  are  scru- 
pulous about  granting  a  commission  without  strong  preliminary 
proof,  amounting  at  least  to  a  probability  of  insanity ;  and  it  is 
not  to  be  granted  without  great  circumspection,  for  the  reason 
that  the  mere  issuing  of  it  may  produce  consequences  highly 
detrimental.4 

Motion  for,  and  issuing  of  commission. 

The  motion  is  ex  parte;  but  it  must  be  made  to  the  court  at 
special  term,  and  is  not  a  mere  motion  at  chambers  f  but  if 
the  application  be  to  the  County  Court,  it  may  be  made  at  any 
time,  in  or  out  of  court,  that  court  being  always  open  for  the 
transaction  of  business  where  no  notice  is  required.6 

The  court  being  satisfied  from  the  petition  and  affidavits  that 
it  is  a  proper  case,  will  grant  an  order  pursuant  to  the  prayer 


'  Matter  of  Fowler,  2  Barb.  Ch.  R.,  305. 

2  See  ante,  page  349,  as  to  subject  of  amount  necessary  to  confer  jurisdiction. 

3  2  Barb.  Ch.  R.,  228;  Sherwood  v.  Sherwood,  19  Ves.,  286. 

*  Matter  of  Persse,  1  Moll.,  219;  Matter  of  Payn,  8  How.,  220-223. 
5  2  Barb.  Ch.  Pr.,  228.  "  Code,  §  31. 
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of  the  petition,  that  a  commission,  in  the  nature  of  a  writ  de 
lunatico  inquirendo,  issue  to  three  persons,  naming  them,  one  of 
whom  is  usually  a  counsellor-at-law,1  and  one  (especially  in 
cases  of  insanity)  a  physician,  to  inquire  into  the  insanity,  &c, 
alleged.  The  number  of  the  commissioners,  however,  may  be 
either  larger  or  smaller,  as  the  court  may  direct.2 

Upon  the  order  being  duly  entered,  the  clerk  of  the  court 
will  seal  a  commission  (which  is  to  be  drawn  and  prepared  by 
the  attorney  conducting  the  proceedings),  and  indorse  the"  same 
"  by  the  court,"  signing  his  name  thereto. 

The  commission  is  substantially  the  same  as  under  the  former 
Chancery  practice,  and  in  form,  like  that  prescribed  by  the 
Chancellor  in  the  appendix  to  the  rules  of  that  court.3  It  must 
direct  an  inquiry  not  only  into  the  lunacy,  &c,  of  the  party 
proceeded  against,  but  also  how  long  he  has  been  such  lunatic, 
&c,  &c,  who  are  his  next  of  kin  and  heirs;  also  the  value  of 
his  real  and  personal  estate,  and  the  annual  value  of  the  rents 
and  profits  of  the  real  estate,  &c.  If  not  drawn  in  this  form, 
it  was  held  in  Chancery  (and  the  practice  is  no  doubt  now  the 
same),  that  the  register  (clerk)  ought  not  to  seal  it ;  and  that, 
on  such  defective  commission,  if,  in  consequence  of  the  jury 
neglecting  to  find  these  facts,  a  reference  as  to  them  became 
necessary,  the  costs  of  such  reference  should  not  be  paid  out  of 
the  lunatic's  estate.4 

In  case  of  the  death  or  incapacity  of  the  commissioners 
before  whom  the  commission  has  been  executed,  it  will  be  sus- 
pended and  a  new  one  directed.5  A  second  commission  may 
also  be  ordered,  in  the  discretion  of  the  court,  where  the  evi- 
dence shows  that  the  jury  must  have  erred  in  finding  the  party 
not  of  unsound  mind.6 

And  in  case  of  death,  refusal  to  act,  &c,  of  any  commissioner, 
before  it  is  executed,  his  place  may  be  filled  on  application  to 


1  And  in  cases  of  importance,  the  commission  ought  not  to  be  executed  without 
his  presence.     Matter  of  Root,  8  Paige,  625. 

3  2  Barb.  Ch.  Pr.,  229.     See  form  of  Order,  Appendix,  No  328. 

3  See  form  of  Commission,  Appendix,  No.  329. 

4  2  Barb.  Ph.  Pr.,  229.  '  '  Ibid. 
*  Matter  of* Lasher,  2  Barb.  Ch.  R.,  97. 
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the  court,  by  supplementary  petition  or  affidavit,  showing  such 
death,  refusal,  &c,  and  based  upon  the  former  petition  and  pro- 
ceedings in  the  matter. 

Effect  of  issuing  commission,  and  authority  of  the  court  pending 
the  proceedings. 

After  a  commission  has  been  issued,  and  pending  the  pro- 
ceedings thereon,  persons  purchasing  property  ot,  or  otherwise 
dealing  with  the  alleged  lunatic,  or  habitual  drunkard,  will  do 
so  at  their  own  risk.  And  where  real  estate  was  purchased 
with  full  knowledge  that  a  commission  had  been  issued  against 
the  grantor  as  an  habitual  drunkard,  and  that  the  sheriff  was 
proceeding  to  summon  a  jury  to  take  the  inquisition,  the  court, 
in  an  action  by  the  committee,  subsequently  appointed,  set  aside 
the  conveyance  with  •costs,1 

In  regard  to  the  authority  of  the  court  pending  the  proceed- 
ings, while  the  court  will  not  assume  the  control  and  custody 
of  a  supposed  lunatic  by  the  appointment  of  a  committee,  with- 
out the  verdict  of  a  jury,2  yet  it  may  temporarily  interfere  and 
take  care  of  a  person  as  to  whom  a  commission  has  been  allowed, 
until  the  jury  have  passed  upon  the  case ;  and  may  restrain 
his  removal  out  of  the  country,  or  other  improper  interference 
with  his  person,  or  with  his  property ;  and  even  before  a  com- 
mission issues,  on  satisfactory  affidavits  that  the  party  is  a  fit 
subject  for  a  commission  of  lunacy,  and  showing  proper  ground 
for  such  a  summary  proceeding.3 

The  court  may,  also,  grant  an  order  allowing  access  to  be 
had  to  a  person  supposed  to  be  a  lunatic,  for  the  purpose  of 
enabling  him  and  his  friends  to  oppose  the  commission.  Such 
order  will  be  granted  on  the  petition  of  some  near  relative  of  a 
person  in  confinement,  showing  reasonable  ground  therefor,  and 
leave  will  be  granted  the  petitioner,  and  his  counsel  and  medi- 
cal advisers  to  have  access  to  the  supposed  lunatic,  and  be  at 
liberty  to  visit  him,  at  all  reasonable  times,  prior  to,  and  during 
the  execution  of  the  commission  of  lunacy,  for  the  purpose  of 


'  Griswold  v.  Miller,  15  Barb.,  520. 

'Matter  of  Payn,  8  How.,  220. 

3  2  Barb.  Ch.  Pr.,  240,  citing  Lady  Marr's  Case,  Shelf.,  ldtf. 
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ascertaining  the  actual  state  of  his  mind  and  his  competency  to 
manage  his  affairs.1 

Proceedings  on  executing  commission. 

A  certified  copy  of  the  order  directing  a  commission  to  issue, 
together  with  the  commission  itself,  should  be  left  with  the 
commissioners.  There  is  no  statute  or  rule  requiring  them  to 
be  sworn.  They  (or  the  one  of  them  first  named  in  the  com- 
mission) may  then  issue  a  precept  directed  to  the  sheriff  of  the 
county  in  which  the  commission  is  to  be  executed,  to  summon  a 
jury,  at  a  time  and  place  therein  mentioned.2  The  place  is 
usually  directed  in  the  order,  and  is,  generally,  the  residence 
of  the  party  proceeded  against  (if  a  resident  of  the  state),3 
though  the  convenience  of  the  attendance  of  witnesses  has  some- 
times been  considered.4 

Duty  of  sheriff. 

By  virtue  of  the  precept  the  sheriff  will  summon  not  less  than 
twelve  nor  more  than  twenty-four  jurors,  whose  names  are  writ- 
ten in  a  panel,  to  be  annexed  to  the  precept,  and  to  which  he 
refers  in  making  his  return.  No  inquest  can  be  taken  upon  the 
oaths  of  less  than  twelve  jurors.5 

It  is  the  duty  of  the  sheriff  to  select  and  summon  the  jurors  ; 
and  the  commissioners  have  no  right  to  interfere  with  him  in 
the  exercise  of  this  duty.6  He  has  no  right  to  be  present  with 
them  after  they  have  retired,  nor  in  any  way  to  interfere  with 
their  deliberations  ;  and  if  he  do  so,  the  inquisition  will  be  set 
aside,  and  a  new  commission  will  be  issued,  and  precept  ordered 
to  be  directed  to  the  coroner.7 

Jfotice  to  lunatic. 

The  persons  having  the  carriage  of  the  commission  must  give 
notice  thereof,  and  of  the  time  and  place  of  the  inquisition,  to 
the  alleged  lunatic ;  and  this  they  may  be  required  to  do  although 


1  2  Barb.  Oh.  Pr.,  240,  citing  Matter  of  Fletcher,  Shelf.,  98. 
*  See  form  of  Precept,  Appendix,  No.  330. 

1  If  a  non-resident,  then  in  such  convenient  county  within  the  State  as  the  court 
shall  direct.     2  Paige,  174;  2  John.  Ch.  R.,  124. 
1  See  2  Barb.  Ch.  Pr.,  230.  '  Ibid. 

6  Matter  of  Wager,  6  Paige,  11. 
'  Matter  of  Arnhout,  1  Paige,  449. 
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he  live  out  of  the  state.1  If  peculiar  circumstances  render  it 
improper  or  unsafe  to  give  such  notice,  they  should  be  stated 
in  the  petition  to  the  court ;  so  that  a  special  provision  may  be 
inserted  in  the  commission  dispensing  with  notice  to  the  party. 
The  service  should,  when  practicable,  be  personal ;  but  need  not 
be  when  the  party  proceeded  against  evades  service,  or  is  a 
confirmed  and  dangerous  madman.2  If  personal  service  be 
directed  in  the  commission,  and  subsequently  it  be  found  im- 
practicable, from  any  cause,  to  make  it,  the  court  should  be 
applied  to  for  an  order,  either  dispensing  with  service  altogether, 
or  directing  the  mode  in  which  substituted  service  be  made. 

Before  proceeding  to  take  the  inquest,  the  commissioners 
should  require  proof  (in  the  absence  of  the  supposed  lunatic) 
that  service  has  been  made  as  required  by  the  court. 

Inspection  or  examination  of  lunatic,  and  compelling  his  production. 

It  is  the  right  of  the  commissioners  and  jury  to  have  a  per- 
sonal inspection  and  examination  of  the  idiot  or  lunatic.3  This 
may  very  often  be  an  essential  branch  of  the  case  in  proceed- 
ings against  an  insane  person,  and  they  should  do  so  in  all  cases 
of  doubt  where  a  personal  examination  can  be  had.4  It  cannot, 
however,  usually  be  necessary  in  cases  of  habitual  drunkards. 
Nor  are  the  commissioners,  in  any  case,  bound  to  seek  an 
inspection,  unless  in  their  discretion  they  think  it  necessary.5 

Cases  are  mentioned  where,  on  issuing  a  commission,  it  was 
ordered  that,  if  the  commissioners  and  jury  thought  proper  to 
examine  the  supposed  lunatic,  for  the  purpose  of  ascertaining 
the  actual  state  of  his  mind,  they,  or  such  of  them  as  thought 
fit,  should  visit  him.  Also,  in  a  case  where  the  fact  of  a  party's 
lunacy  was  not  much  disputed,  the  court,  with  a  view  of 
shortening  the  inquiry,  and  saving  expense,  directed  that  the 
jury  should  examine  the  supposed  lunatic  previously  to  enter- 
ing upon  other  evidence.6 

The  commissioners  may  issue  their  warrant  to  compel  the 


1  Matter  of  Pettit,  2  Paige,  174. 

3  Matter  of  Russell,  1  Barb.  Ch.  R.,  38. 

3  Matter  of  Southcot,  2  Ves.,  405. 

4  Matter  of  Russell,  supra.  6 1  Coll.  on  Lun.,  134. 

*  See  cases  cited  in  Shelf,  on  Lun.,  101,  referred  to.  in  2  Barb.  Oh.  Pr.,  231. 
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production  of  the  alleged  lunatic,  when  the  person  having  his 
custody  refuses  to  produce  him  ;  and  if  such  person  refuses  to 
obey  such  warrant,  the  court  will  make  an  order  to  compel  him 
to  do  so,  on  pain  of  contempt.1 

Proceedings  before  commissioners. 

Witnesses  may  be  summoned  by  the  commissioners  by  virtue 
of  their  office,  and  if  they  refuse  to  attend,  the  court  will  make 
an  order  compelling  them  to  do  so,  on  pain  of  contempt.2  The 
commissioners  should  issue  a  subpoena  to  compel  the  attendance 
of  witnesses.3 

One  of  them  (usually  the  one  first  named  in  the  commission) 
must  administer  an  oath  to  the  jurors,  and  also  to  the  witnesses, 
previous  to  their  being  examined.  He,  must  also  read  to  the 
jury,  or  state  the  substance  of,  the  commission.  The  witnesses 
are  then  sworn  and  examined,  and  cross-examined  (if  defense 
be  made)  by  counsel,  as  to  the  fact  of  lunacy,  &c,  and  for  how 
long  a  period  it  has  continued,  as  well  as  in  regard  to  next  of 
kin  and  heirs,  the  nature,  extent,  and  value  of  the  real  and  per- 
sonal estate.4 

The  commissioners  are  authorized  to  decide  upon  the  validity 
of  challenges  to  jurors.5  They,  or  a  majority  of  them,  must 
also  decide  every  legal  question  arising  on  the  execution  of  the 
commission.6 

After  the  testimony  is  closed,  the  commissioners 7  should 
submit  the  question  to  the  jury,  in  the  form  of  a  charge,  stating 
the  law  applicable  to  the  case,  and  recapitulating  the  facts,  if 
necessary,  but  without  arguments  of  counsel  on  either  side. 
And  the  jury  are  to  be  instructed  that  if  twelve  or  more  of 
them  find  that  the  party  is  not  incompetent,  they  are  to  deliver 


1  1  Coll.  on  Lun.,  143,  144;   2  Barb.  Ch.  Pr.,  231.     See  form  of  Warrant, 
Appendix,  No.  332. 
a  JEx  parte  Lund,  6  Yes.,  784. 

3  2  Barb.  Ch.  Pr.,  232.     See  form,  Appendix,  No.  333. 

4  Ibid.     See  forms  of  Oath  to  Jurors  and  to  Witnesses,  Appendix,  Nos.  334, 
335. 

'  Matter  of  Wager,  6  Paige,  11. 
e  Matter  of  Arnhout,  1  Paige,  449. 

'  Usually,  the  first  one  named  in  the  commission,  who  should  be  a  counsellor  at 
law.     Matter  of  Root,  supra. 
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their  verdict  accordingly  ;  or,  if  the  same  number  decide  against 
his  competency,  then  that  they  find  and  determine  the  other 
facts  directed  to  be  inquired  of;  and  that,  if  twelve  of  them 
cannot  agree  either  way,  they  report  the  fact  to  the  commis- 
sioners, that  their  return  may  be  made  accordingly.1 

The  practice  above  indicated  in  regard  to  the  arguments  of 
counsel  to  the  jury,  is  not,  in  all  cases,  strictly  followed.  It  is 
not  unusual  for  the  commissioners,  in  their  discretion,  to  allow 
counsel  to  sum  up,  in  contested  cases,  and  especially  in  pro- 
ceedings against  habitual  drunkards.2 

Inquisition. 

The  jury,  on  retiring  for  deliberation,  are  furnished  with  a 
printed  or  written  form  of  inquisition,  with  blanks  therein, 
which,  in  case  the  finding  be  that  the  person  is  a  lunatic,  or 
otherwise  of  unsound  mind,  or  habitual  drunkard,  &c,  are  to 
be  filled  up. 

If  the  jury  disagree,  that  is,  if  twelve  of  them  do  not  find 
either  way,  of  course  they  report  that  fact  to  the  commissioners, 
who  will  discharge  them  in  case  there  be  no  prospect  of  an 
agreement.  A  new  jury  may  thereupon  be  summoned  under 
the  same  commission. 

If  twelve  of  the  jury  agree,  they  will  sign  the  verdict  or 
inquisition,  filling  up  the  blanks  fully  (in  case  the  party  be 
found  a  lunatic,  &c),  in  response  to  each  question  directed  by 
the  commission  to  be  found,  and  return  such  inquisition  to  the 
commissioners,  who  will  then  sign  the  same,  and  annex  it  to 
the  commission,  and  deliver  the  same  to  the  attorney  conduct- 
ing the  proceedings,  to  be  reported  to  the  court.  Before  its 
delivery,  the  commissioners  will  indorse  upon  it  the  words, 
"  The  execution  of  this  commission  appears  in  the  schedule 
hereto  annexed,"  and  affix  their  signatures  thereto. 

The  correct  and  formal  return  will  be  in  the  language  of 
the  statute,  that  "A.  B.  is  incapable  of  conducting  his  own 
affairs,  in  consequence  of  habitual  drunkenness,"  or  of  "  idiocy," 


1  Matter  of  Arnhout,  1  Paige,  449;  2  Barb.  Ch.  Pr.,  232. 
*  This  was  done  on  taking  the  inquisition  in  the  matter  of  Patterson,  reported 
(on  another  point  subsequently  arising  in  the  case),  4  How.,  32. 
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or  "  lunacy,"  &c,  as  the  case  may  be ;  or,  that  "  A.  B.  is 
unsound  of  mind,  and  for  that  cause,  incapable,  &c,"  though 
an  informality  in  the  finding  is  not  jurisdictional,  and  will  not, 
of  itself,  be  a  cause  for  setting  aside  the  appointment  of  a  com- 
mittee made  on  such  informal  finding,1  especially  in  a  clear 
case  of  lunacy,  &c.2  This  subject,  however,  has  already  been 
sufficiently  considered  on  a  former  page.3 

In  a  case  of  lunacy,  habitual  drunkenness,  or  unsoundness  of 
mind,  other  than  mere  idiocy,  the  inquisition  usually  finds  for  how 
long  a  time  the  party  has  been  so,  ajid  at  what  time  the  lunacy, 
&c,  commenced.  So,  if  it  find  him  a  lunatic,  it  should  also 
state  whether  with  or  without  lucid  intervals,  though  the 
omission  of  such  finding  does  not  render  the  inquisition  bad,  it 
being  held,  by  implication,  to  negative  the  existence  of  any 
lucid  intervals.4 

Return  of  commission  and  inquisition,  and  proceedings  thereon. 

The  practice  in  Chancery  was  to  return  the  commission  and 
inquisition  to  the  office  of  the  register.  Under  the  present 
practice,  the  proper  course  is  to  file  it,  like  the  report  of  a 
referee,  in  the  office  of  the  clerk,  and  to  give  notice  thereof 
(in  the  same  manner  as  of  the  report  of  a  referee  under  the 
32d  rule)  to  any  party  appearing  on  the  inquisition,  together 
with  a  notice  of  motion  for  a  confirmation  thereof.  This  may 
be  accompanied  with  notice  of  a  motion  for  the  appointment  of 
a  committee,5  which  is  founded  on  a  petition  (by  the  same 
party  making  the  application  for  a  commission),  stating  the 
proceedings  already  had  and  the  finding  on  the  inquisition, 
and  praying  for  the  appointment  of  the  person  therein  named 
as  committee,  or  for  a  reference  to  ascertain  and  report  a  suit- 
able and  proper  person  to  be  appointed  ;6  and  a  copy  of  the 
petition  should  be  served  with  the  notice  of  motion  on  the 
person  proceeded  against,  where  he  has  appeared,  either  in 
person  or  by  counsel,  and  contested  the  proceedings. 


1  Matter  of  Mason,  1  Barb.  S.  0.  R.,  436.         '-'■  •' f  '  -»-'■  "lv  ' 

'  Matter  of  Lamoree,  11  Abbott,  274. 

3  Ante.,  pages  349-352,  and  authorities  there  cited.     *  2  Barb.  Ch.  Pr.,  234. 

5  See  form  of  Notice,  Appendix,  No.  337. 

"  See  form  of  Petition,  Appendix,  No.  338. 
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Notice,  also,  should  regularly  be  given  of  the  motion  for 
appointment  of  committee  to  the  heirs-at-law  or  next  of  kin, 
as  they  have  a  right  to  propose  themselves  as  committee;1  and 
this  is  the  more  necessary  if  they  have  appeared  and  contested 
the  proceedings ;  for,  such  persons  appearing  have  a  right  not 
only  to  be  heard  on  the  application  for  a  committee,  but  to 
take  measures  to  prevent  it  by  petitioning  to  traverse  the 
inquisition,  and  for  an  issue.2 

Upon  such  petition  and  notice  of  application,  together  with 
the  commission,  inquisition  and  notice  of  filing  thereof,  and  of 
motion  to  confirm  same,  a  motion  may  be  made  at  special  term 
for  an  order  to  confirm  the  inquisition,  and  either  appoint  a 
committee,  or  refer  the  matter  of  such  appointment  to  a  referee, 
to  proceed  in  the  manner  to  be  presently  mentioned. 

Such  motion,  if  not  opposed,  and  if  the  finding  of  the  jury 
be  in  form  and  authorize  it,  will  almost,  as  a  matter  of  course, 
be  granted,  and  (especially  on  consent,  where  the  next  of  kin 
join  in  the  petition,  or  on  proof  of  due  service  on  the  next  of 
kin  or  nearest  relatives)  the  committee  prayed  for  in  the  peti- 
tion will  be  appointed  without  a  reference,  on  executing  the 
security  directed  in  the  order  of  appointment.3 

If,  however,  the  next  of  kin  have  not  had  notice   of   the 
application,  and  do  not  join  in  the  petition  for  appointment  of 
committee,  or  assent  thereto,  a  reference  will  usually  (though  not 
necessarily)  be  ordered  in  the  manner  to  be  presently  noticed. 
Traversing  the  inquisition.     "Us-y  A  M/tHt'f:'!/'..,  0.m7UrH,    _' 

On  service  of  notice  of  motion  to  confirm  the  inquisition, 
with  copy  of  petition  and  notice  of  motion  for  appointment  of 
committee,  a  party  wishing  to  oppose  the  application  may  pre- 
pare a  petition  in  the  nature  of  exceptions  to  the  inquisition, 
and  praying  for  leave  to  traverse  the  inquisition,  and  that  an 
issue  may  be  ordered  to  be  tried.4 


1  2  Hoff.  Ch.  Pr.,  258;  2  Barb.  Ch.  Pr.,  236;  Matter  of  Persse,  1  Moll.,  439. 

2  2  Barb.  Ch.  Pr.,  235.    See  Lamoree's  Case,  11  Abbott,  274.     See  Notice  of 
Motion  to  appoint  Committee,  Appendix,  No.  337. 

3  See  Order  appointing  Committee,  Appendix,  No.  342. 

*  Matter  of  Saunders,  7  Eng.  Law  and  Eq.  R.,  105.    See  also  1  John.  Ch.  R., 
599;  6  John.  Ch.  R.,  440;  1  Paige,  580. 
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Such  application  may  be  made  by  the  idiot  or  lunatic  him- 
self, by  any  member  of  his  family  or  relative,  by  a  purchaser 
from  him  whose  conveyance  is  overreached  by  the  inquisition, 
or  any  person  having  an  interest  in  his  land,  or  by  a  party  who 
has  entered  into  a  contract  with  him,  or  who  supposes  his 
interests  are  affected  by  the  acts  the  lunatic  has  done.1 

Such  petition  may,  and  indeed  always  should,  be  presented 
(accompanied  with  proof  of  service  of  notice  thereof,3  and  copy 
of  petition  when  there  is  time  enough  for  that  purpose)  at  the 
time  and  place,  when  and  where  the  motion  to  confirm  the 
report  is  made  ;  and  the  court  will  hear  the  two  applications 
together  when  convenient.3 

Though,  according  to  the  English  Chancery  practice,  a  tra- 
verse is  considered  a  matter  of  right ;  yet,  in  this  State,  it  is 
regarded  as  resting  in  the  sound  discretion  of  the  court,  to  be 
determined  by  the  particular  circumstances  of  the  case ;  so 
that,  while  the  party  proceeded  against  is  not  deprived  of  the 
means  of  protecting  his  legal  rights,  he  shall  not,  by  unavailing 
litigation,  waste  the  property  which  is  necessary  for  the  sup- 
port of  himself  and  family.4  But  an  issue  will  be  awarded  in 
all  cases  where  there  is  a  reasonable  doubt  as  to  the  correct- 
ness of  the  finding,  and  especially  in  cases  of  proceedings  against 
alleged  habitual  drunkards.5  But,  in  cases  of  insanity,  the 
court  will  not  grant  leave  to  traverse  the  inquisition  without  a 
private  examination  of  the  lunatic,  &c,  or  on  the  report  of  a 
referee  who  has  made  such  examination.6  Though,  where  it 
appeared  that  the  application  was  substantially  that  of  a  pur- 
chaser, whose  conveyance  was  overreached  by  the  inquisition, 
the  court  allowed  him  to  traverse  it,  upon  stipulating  to  be 
bound  by  the  final  decision  thereon.7     And,  when  this  is  done, 


1  2  Barb.  Oh.  Pr.,  235,  citing  9  Ves.,  478;  2  Wils.  &  Shaw,  520.  See  also 
Matter  of  Christie,  5  Paige,  242.    And  see  form  of  Petition,  Appendix,  No.  344. 

*  See  form  of  Notice,  Appendix,  No.  345. 

*  Matter  of  Christie,  5  Paige,  242. 

4  Matter  of  Tracy,  1  Paige,  580;  Matter  of  Mason,  1  Barb.  S.  C.  R.,  436; 
Matter  of  McLean,  6  John.  Ch.  R.,  440. 

6  Matter  of  Tracy,  supra.  See  also  Wendell's  Case,  1  John.  Ch.  R.,  600; 
Matter  of  Russell,  1  Barb.  Ch.  R.,  38. 

*  Matter  of  Christie,  supra.  '  Ibid. 
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the  court  will  not  permit  the  parties  to  abandon  the  trial  with- 
out its  sanction ;  but  will  direct  the  committee  of  the  lunatic 
to  proceed  to  the  trial  of  such  issue.1 

The  petition  for  leave  to  traverse,  or  for  an  issue,  is  usually 
accompanied  by  affidavits  verifying  the  material  facts  relied 
upon  to  obtain  such  issue.  If  the  application  is  made  after  the 
appointment  of  the  committee,  notice  of  the  motion,  with  copies 
of  the  paper,  must  be  served  on  him.2  And  it  is  the  duty  of  the 
committee  to  oppose  the  traverse,  and  if  an  issue  is  granted,  to 
see  that  it  is  properly  tried,  and  not  allow  it  to  go  by  default.3 

If  the  petition  is  verified  by  the  lunatic,  the  officer  before 
whom  the  oath  is  taken,  should  state  in  the  jurat,  that  he  has 
examined  the  petitioner  for  the  purpose  of  ascertaining  the 
state  of  his  mind,  and  that  he  was  apparently  of  sound  mind 
and  capable  of  understanding  the  nature  and  contents  of  the 
petition.4 

Framing  issues,  and  trial  thereof. 

The  issue  will  be  made  up  and  prepared  for  trial  as  the  court 
shall  direct.5  It  is  usually  directed  to  be  tried  at  the  next 
Circuit  Court ,  to  be  held  in  the  county  in  which  the  party  has  been 
found  a  lunatic ;  though  the  court,  in  a  proper  case,  may  direct 
the  issue  to  be  tried  in  a  different  county.6  The  issues  may 
be  settled  by  the  court  and  embraced  in  the  order  direct- 
ing an  issue,  or  be  sent  to  a  referee  to  be  settled  pursuant 
to  the  practice  of  settling  issues  in  actions,  as  pointed  out  in 
the  first  volume.7  And  the  order  will  also  direct  the  manner 
of  the  return  of  the  proceedings  on  the  traverse,  so  as  best  to 
inform  the  conscience  of  the  court,  and  afford  the  safest  con- 
clusion as  to  the  facts.8 


1  Matter  of  Giles,  11  Paige,  243. 

'  Crary's  Pr.,  169.    And  see  form  of  Notice,  Appendix,  No.  345. 

8  Matter  of  Clapp,  20  How.,  385. 

*  Ibid;  Matter  of  Christie,  5  Paige,  242.  See  form  of  Jurat  to  Petition,  Appen- 
dix, No.  344,  (6). 

s  Matter  of  Wendell,  1  John.  Ch.  R.,  600. 

6  Crary's  Pr.,  169. 

'  Vol.  I.  pp.  266,  267.  See  forms  of  Orders,  and  Report  of  Referee,  Appendix, 
Nos.  346-348. 

"  Matter  of  Wendell,  1  John.  Ch.  R.,  600. 
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The  court  will  also,  if  necessary,  make  a  provisional  order 
for  the  care  of  the  lunatic's  estate  until  such  issue  has  been 
tried  and  the  proceedings  thereon  returned.1 

The  issues  having  been  settled,  are  brought  to  trial  on  the 
usual  fourteen  days'  notice  of  trial,  at  the  next  Circuit  Court 
(the  cause  having  been  previously  placed  on  the  calendar  for 
that  purpose),  and  the  trial  is  conducted,  verdict  rendered  by 
the  jury,  and  filed  with  and  entered  by  the  clerk,  &c,  &c,  as 
in  other  trials  of  issues  by  jury  in  equity  actions.2 

The  verdict  of  the  jury  thus  found,  responsive  to  the  issues, 
or  questions  of  fact  submitted  (which  are  substantially  the 
same  as  those  directed  to  be  found  in  the  commission),  stands 
on  precisely  the  same  footing  as  an  original  inquisition,  and  the 
same  proceedings  may  then  be  taken,  and  in  the  same  manner, 
by  motion  to  confirm  the  verdict,  and  by  petition  to  appoint 
committee,  as  are  taken  on  the  return  of  an  inquisition,3  the 
further  proceedings  on  which  will  now  be  considered. 

Hearing  by  the  court  on  petition  for  appointment  of  committee 
after  inquisition  returned,  or  verdict  by  jury. 

The  matter  having  been  brought  on  for  hearing,  the  argu- 
ments of  counsel,  both  in  behalf  of,  and  in  opposition  to,  the 
appointment  of  a  committee,  will  be  heard;  and  any  party 
entitled  to  traverse  the  inquisition,4  may  so  appear  in  opposi- 
tion. In  some  cases,  the  court  will  order  notice  to  be  given 
them  where  this  has  not  been  done.  So,  in  case  of  an  infor- 
mality in  the  finding  of,  the  jury,  the  court  has  suspended  pro- 
ceedings on  the  application  for  the  appointment  of  a  committee, 
and  ordered  notice  of  the  application  to  be  given  to  the  alleged 
lunatic,  and  that  the  nature  of  the  proceedings  be  properly 
explained  to  him.5 

When  the  report  is  in  form,  or  substantially  answers  the 
requirements  of  the  statute,  and  there  is  an  application  to  tra- 


1  Matter  of  Wendell,  1  John.  Oh.  R.,  600.     See  also  Matter  of  Russell,  1  Barh. 
Ch.  R.,  38. 

2  See  Vol.  I.,  pp.  501-504.     The  issues  may,  on  stipulation,  be  referred  to  a 
referee  or  referees  for  trial.    Matter  of  Clapp,  20  How.,  385. 

3  See  ante,  pages  362,  363.  4  See  ante,  page  354. 
6  Matter  of  Mason,  3  Edw.,  380. 
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verse,  the  court  will,  generally,  be  controled  in  its  action  by  the 
inquisition ;  but  it  is  not  absolutely  bound  to  do  so.  Thus,  in 
a  very  clear  case  of  mistake  or  undue  prejudice  of  a  jury,  the 
court,  in  opposition  to  the  finding,  may  discharge  an  inquisi- 
tion upon  the  mere  examination  of  the  lunatic,  in  connection 
with  the  evidence  produced  before  the  jury ;  but  it  will  not  do 
so  upon  ex  parte  affidavits  contradicting  the  finding,  where 
no  excuse  is  given  for  not  having  produced  the  deponents  as 
witnesses  before  the  jury.1 

So,  where  the  decision  of  the  jury  is  in  favor  of  the  mental 
capacity  of  the  person  proceeded  against,  the  court  will  usually 
adopt  the  finding,  and  discharge  the  commission.2  But  this, 
also,  is  discretionary,  and  the  court  will  sometimes  direct  the 
issuing  of  a  new  commission,  where,  from  the  evidence  or  other- 
wise, there  is  no  doubt  but  that  the  jury  must  have  erred  in 
finding  that  the  party  proceeded  against  was  not  of  unsound 
mind.3 

Should  an  inquisition  be  traversed,  after  the  appointment  of 
a  committee,  and  the  finding  on  the  issues  be,  that  the  person 
proceeded  against  was  not  of  unsound  mind,  the  court  will  grant 
an  order  superseding  the  commission  and  inquisition,  and  direct- 
ing that  the  lunatic's  property  be  restored  to  him,  and  referring 
it  to  a  referee  to  take  and  state  the  accounts  of  the  committee.4 

Appointment  of  committee  by  the  court  on  hearing. 

As  before  remarked,  the  court  has  the  power  at  once  to 
appoint  the  committee  without  ordering  a  reference  for  that 
purpose.  This  will  be  done  where  the  nearest  adult  male  rela- 
tives, or  other  persons  entitled  to  the  appointment,  either  join 
in  the  petition  for,  or  consent  in  writing  to  the  appointment  of, 
the  person  proposed.5  And,  especially,  where  the  lunatic  himself, 
after  notice,  and  explanation  of  the  nature  of  the  proceedings, 
consents  to,  and  names  the  persons  whom  he  wishes  to  have  for 
his  committee,  the  court  will  appoint  them,  if  there  be  no  valid 


1  Matter  of  Russell,  1  Barb.  Ch.  R.,  38. 

2  Matter  of  Giles,  11  Paige,  638. 

3  Matter  of  Lasher,  2  Barb.  Ch.  R.,  97. 

'  Matter  of  Clapp,  20  How.,  385.    See  form  of  Order,  Appendix,  No.  350. 
6  2  Barb.  Ch.  Pr.,  235,  236. 
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objection,  even  though  there  be  an  informality  in  the  finding  of 
the  jury.1  And  upon  the  petition  of  one  of  the  relatives  alone, 
on  proof  of  due  service  of  the  petition  and  notice  upon  the 
other  heirs  and  next  of  kin,  no  opposition  being  made,  the 
court  will  appoint  the  person  named  in  the  petition,  if  oth- 
erwise competent,  even  though  he  be  not  a  relative  or  enti- 
tled to  the  appointment,  and  without  a  reference.  But  the 
appointment  of  a  stranger,  without  the  request  of  the  rela- 
tives and  next  of  kin,  and  notice  to  persons  prospectively 
interested,  and  also  without  a  reference,  is  irregular,  and  not 
authorized  by  the  practice  of  the  court.2 

The  order  of  appointment  of  the  committee  may  be  united 
with  the  order  to  confirm  the  inquisition,  and  will  direct  the 
amount  of  the  security,  the  mode  of  its  approval,  &c,  &c.3 

Reference  as  to  committee. 

If  the  next  of  kin  have  not  joined  in  the  petition,  or  the  par- 
ties interested  have  not  been  notified ;  or,  if  the  appointment 
of  the  person  proposed  be  contested,  or  there  be  doubts  as  to 
his  capacity  and  fitness  to  discharge  the  trust ;  or,  in  any  other 
case  where  the  court  shall  think  it  advisable  and  proper,  an 
order  may  be  made  (which  also  may  be  embraced  in  the  order 
confirming  the  inquisition)  referring  it  to  a  referee,  to  inquire 
and  report  to  the  court  who  is  a  suitable  and  proper  person  to 
be  appointed  a  committee,  and  to  approve  the  sureties  of  such 
committee  in  such  sum  as  the  court  may  direct ;  and  the  order 
may,  also,  direct  notice  of  the  time  and  place  of  proceeding, 
on  such  reference  to  be  given  to  the  prospective  next  of  kin, 
or  such  other  persons  as  the  court  shall  think  proper  to  specify.4 

The  referee,  on  proof  of  due  service  of  notice  upon  the 
parties  who  appeared  on  the  motion,  or  other  parties  specified 
in  the  order,  will  proceed  to  execute  such  order  by  taking 
proofs  in  the  usual  way.  He  must  report  the  facts  found  by 
him  to  the  court,  and  not  his  mere  opinion  that  the  person 
proposed  is  a  suitable  and  proper  person  to  act  as  committee.5 


1  Matter  of  Mason,  3  Edw.,  380;  S.  0.,  1  Barb.  S.  C.  R.,  436. 

*  Lamoree's  Case,  11  Abbott,  274.         3  See  form  of  Order,  Appendix,  No.  342. 

*  2  Barb.  Ch.  Pr.,  236.    See  form  of  Order,  Appendix,  No.  340. 
6  See  form  of  Report,  Appendix,  No.  341. 
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The  report  is  to  be  filed,  and  notice  thereof  given,  and  may  be 
excepted  to  as  in  other  cases.1  It  is  brought  on  for  hearing, 
at  special  term  (on  notice  when  necessary  to  be  given),  either 
with  or  without  the  exceptions  (if  any)  thereto,  and  the  court 
will,  thereupon,  proceed  by  order  to  appoint  the  committee.2 

The  court  is  not  absolutely  governed  by  the  referee's  report, 
but  may  direct  him  to  review  it ;  or,  when  it  considers  that  he 
has  approved  of  an  improper  person,  may  appoint  another, 
without  referring  it  back  to  the  referee  to  review  his  report.3 

Who  may  he  appointed  committee. 

Different  persons  may  be,  and,  where  the  estate  is  large,  or 
there  exist  any  special  circumstances  requiring  it,  usually  are 
appointed,  one  as  committee  of  the  person,  and  one  or  more  as 
committee  of  the  estate.  But,  it  is  generally  more  convenient, 
and  (unless  such  special  circumstances  requiring  the  contrary 
do  exist)  is  considered  the  preferable  course,  to  unite  in 
the  same  committee  the  guardianship  of  both  the  person  and 
estate. 

No  nearness  of  relationship,  of  itself,  will  give  an  absolute 
preference  to  the  appointment.  Such  appointment  is  altogether 
in  the  discretion  of  the  court,  which,  as  in  other  cases  of 
guardianship,  is  governed  in  its  selections  by  considerations  of 
the  welfare  and  protection  of  the  lunatic  and  his  property,  and 
not  by  the  supposed  interests  of  his  next  of  kin,  or  others  who 
may  be  prospectively  entitled  to  his  estate.4  But,  at  the  same 
time,  other  things  being  equal,  they  will  in  general  be  considered 
by  the  court  as  best  entitled  to  it,  in  a  contest  between  them 
and  strangers,  or  even  between  them  and  creditors.  And 
where  it  satisfactorily  appears  that  one  (or  more)  of  the  adult 
male  heirs  who  applies  is'  in  all  respects  a  capable  and  proper 
person,  and  one  who  is  the  most  likely  to  protect  the  lunatic's 
property  from  loss,  he  will  be  appointed.5 

Thus,  if  the  lunatic  has  a  son  of  a  proper  age,  it  is  almost  a 
matter  of  course,  if  no  valid  objection  be  shown,  to  appoint 

1  Sup.  Court  Rule  32. 

*  See  form  of  Appointment  on  Referee's  Report,  Appendix,  No.  342,  (A). 
s  1  Collinson,  198.  "  See  ante,  page  363. 

6  Matter  of  Taylor,  9  Paige,  611;  Matter  of  Livingston,  1  John.  Ch.  R.,  436. 
V.  S.   24 
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him ;  but,  lie  must  give  security,  the  same  as  though  a  stranger 
was  appointed,  unless  it  be  shown  to  the  court  that  no  person 
can  be  found  to  act,  who  will  give  security.1 

Persons  whose  place  of  residence  admits  of  their  frequently 
visiting  the  lunatic  and  inspecting  the  management  of  his  con- 
cerns, are  to  be  preferred  f  the  next  of  kin  may  be  preferred 
to  the  heir  ;3  a  more  distant,  to  a  nearer,  relative ;  and  even  a 
person  not  related  to  the  lunatic,  may  be  preferred  to  a  kins- 
man. But  a  stranger  will  not  be  appointed  without  the  assent 
of,  or  notice  to,  those  interested  in  the  lunatic's  estate,  or 
without  the  report  of  a  referee ;  and,  if  so  appointed,  it  will  be 
regarded  as  unauthorized,  and  upon  tbe  application  of  any  such 
person  interested  will  be  set  aside.4 

The  wishes  of  the  lunatic  himself  will  be  regarded,  and  the 
person  approved  by  him,  if  there  be  no  objections  to  his  capa- 
city and  fitness,  will  be  appointed.5  This  will  be  so,  more 
especially  in  case  of  the  appointment  of  a  separate  committee 
of  the  person,  such  appointment  being  usually  governed  by 
considerations  entirely  personal  to  the  lunatic.  Thus,  the 
custody  of  an  unmarried  female  will  be  given,  in  preference,  to 
one  of  her  own  sex.  The  custody  of  a  lunatic  wife  will  be 
committed  to  the  husband,  unless  strong  reasons  to  the  contrary 
exist ;  and  of  a  husband,  to  his  wife.  But,  in  the  latter  case, 
though,  as  a  general  rule,  only  a  single  individual  should  be 
appointed  committee  of  the  person,6  the  court  will  unite  some 
other  person,  especially  a  medical  man,  as  joint  committee 
with  the  wife.7 

The  guardianship  of  the  person  of  a  lunatic  mother  was  com- 
mitted to  her  daughter,  on  the  ground  of  the  presumption  that 
she  would  receive,  at  the  daughter's  hands,  kinder  treatment, 
and  more  patient  forbearance,  than  from  collateral  kindred.8 

It  is  no  objection,  that  the  person  proposed,  if  a  resident  of 


1  2  Barb.  Ch.  Pr.,  236,  citing  2  Moll.,  518;  2  Russ.,  450. 

s  Ibid;  ex  parte  Fenner,  Jac,  404.  "  Matter  of  Livingston,  supra. 

'  Lamoree's  Case,  11  Abbott,  274. 

6  Matter  of  Mason,  3  Edw.,  380;  S.  C,  1  Barb.  S.  C.  R.,  436. 

6  2  Barb.  Ch.  Pr.,  237;  ex  parte  Rudlow,  2  P.  Wms.,  635. 

'  Lord  "Weyman's  Case,  1  P.  Wms.,  701;  ex  parte  Huess,  18  Ves.,  22. 

"  Matter  of  Livingston,  1  John.  Ch.  R.,  436. 
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the  State,  is  not  a  resident  of  the  county  in  which  the  proceed- 
ings are  had.1 

Security  of  committee. 

This  is  directed  in  the  order  appointing  the  committee,  and 
the  penalty  thereof,  &c,  is  specified  in  such  order — usually 
double  the  amount  of  the  personal  estate,  and  of  the  value  of 
the  rents,  incomes  and  profits  of  the  real  estate  of  the  lunatic. 
Such  security  will  not  be  dispensed  with,  even  in  case  the  heir- 
at-law  be  appointed,  unless  on  the  report  of  a  referee  it  be 
found  that  no  person  will  consent  to  accept  who  will  give  secu- 
rity.2 

The  security  is  in  the  form  of  a  bond  by  the  committee,  and 
two  sufficient  sureties  (who  shall  each  justify  as  in  cases  of 
sureties  for  guardians),3  conditioned  for  the  faithful  performance 
of  the  trust  reposed  in  such  committee ;  and  that  he  will  render 
an  account  whenever  required,  in  conformity  with  the  rules  and 
practice  of  the  court ;  and  that  he  will  observe  the  orders  and 
directions  of  the  court  in  relation  to  such  trust.4  It  should  be 
given  either  to  the  people,  or  the  clerk  of  the  court  with  whom 
it  is  to  be  filed.5  If  given  to  the  people,  it  may  be  sued  in  the 
name  of  the  people  (as  well  as  by  the  clerk  in  his  name  when 
given  to  him),  as  "  trustees  of  an  express  trust,"  within  the 
provisions  of  section  113  of  the  Code,  without  joining  the  per- 
son or  persons  beneficially  interested.6 

The  bond  having  been  duly  executed,  and  proved  or  acknow- 
ledged, and  the  sureties  having  justified,  it  must  be  approved 
by  the  certificate  of  a  justice  of  the  court  (or  of  the  referee 
if  so  directed),  endorsed  upon  it,  and  filed  with  the  clerk  of 
the  county  where  the  order  is  entered.7  The  appointment  is 
then  complete. 

Commission. 

Though  the  authority  of  the  committee  is  complete  under 
the  order  of  appointment,  and  on  filing  his  bond,  yet  it  is 


1  Lamoree's  Case,  11  Abbott,  274. 

2  2  Barb.  Ch.  Pr.  R.,  236.  •  See  ante,  pages  302,  303. 
4  See  form  of  Bond,  Appendix,  No.  343,  (a). 

6  Matter  of  White,  1  Barb.  Ch.  R.,  43. 

6  The  People  v.  Norton,  5  Seld.,  176.  '  Sup.  Court  Rule  6. 
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usual  in  practice,  to  issue  to  him  a  commission  under  the 
seal  of  the  court.  This  will  be  legal  evidence  in  all  courts  of 
the  rights  of  the  committee,  without  anything  further ;  whereas 
the  order  appointing  him  alone  would  not  show  his  authority, 
without  the  introduction  of  the  prior  proceedings  to  lay'  a 
foundation  for  it.1 

Costs. 

The  petitioner  is  entitled  to  be  repaid  the  costs  and  expenses 
of  the  application,  and  of  the  subsequent  proceedings  thereon, 
including  the  appointment  of  the  committee,  and  without  an 
order  of  the  court  for  the  payment  thereof,  when  the  bill  of 
such  costs  and  expenses  has  been  duly  taxed  and  filed  with  the 
clerk  in  whose  office  the  appointment  of  such  committee  is 
entered,  provided  the  whole  amount  of  such  costs  and  expenses 
does  not  exceed  fifty  dollars.  If  they  exceed  that  amount,  the 
committee  is  not  at  liberty  to  pay  them  out  of  the  estate  in  his 
hands,  without  a  special  order  of  the  court  directing  such  pay- 
ment.2 And  to  obtain  an  allowance  exceeding  fifty  dollars, 
special  cause  must  be  shown.3 

Although  always  discretionary  with  the  court,  yet  it  is  quite 
a  matter  of  course  to  allow  the  petitioner  (or  rather  the  attor- 
ney conducting  the  proceedings  for  him),  in  a  successful  appli- 
cation, his  costs  out  of  the  estate ;  and  when  there  has  been  a 
contest,  and  the  estate  is  considerable,  a  liberal  allowance  will 
be  made  in  addition. 

The  rule  of  the  court  above  referred  to,  contemplates  the 
taxation  of  the  costs,  in  the  first  instance,  by  the  clerk ;  and 
this  should  always  be  directed  by  the  order ;  for,  if  it  be  silent 
on  the  subject  of  costs,  none  can  be  taxed  or  allowed. 

The  rate  of  costs,  it  is  supposed,  is  governed  by  the  third 
section  of  the  act  of  1854,4  providing,  that,  when  allowed  in 
"  special  proceedings,"  or  on  appeals  therefrom,  they  shall  be 
"  at  the  rate  allowed  for  similar  services  in  civil  actions." 

The  legal  disbursements  are  also  to  be  included,  such  as  offi- 


1  2  Barb.  Ch.  Pr.,  237,  664,  note.    See  form  of  Commission,  Appendix,  No. 
343,  (6). 
'  Sup.  Court  Rule  85.  a  Matter  of  Root,  8  Paige,  625 

'  Laws  of  1854,  chap.  270,  p.  592. 


COSTS  OF  INQUISITION.  373 

cers'  fees ;  the  per  diem  of  the  commissioners  being  the  same 
as  by  law  is  allowed  commissioners  to  make  partition,  or 
admeasure  dower  j1  the  fees  of  jurors  twelve  and  a  half  cents 
each;2  witnesses'  fees,  the  same  as  in  the  trial  of  civil  actions, 
&c,  &c.  But,  the  traveling  expenses  of  the  attorney,  fees  to 
counsel,  &c,  &c,  are  not  taxable.3 

Should  an  allowance  beyond  the  fifty  dollars,  or  in  addition 
to  the  whole  amouirt  of  the  taxable  costs,  be  sought,  it  must  be 
applied  for  in  the  usual  way,  or  special  cause  shown,  and  such 
additional  allowance  specified  in  the  order. 

If  the  petitioner  fails  in  establishing  the  charge,  he  must 
pay  his  own  costs,  and  cannot  recover  them  out  of  the  alleged 
lunatic,  or  his  estate.4  He  is  not,  as  a  matter  of  course,  ordered 
to  pay  the  costs  of  the  party  opposing  the  inquisition,  but  will 
be  excused  if  the  proceeding  is  instituted  in  good  faith,  and 
upon  probable  cause.5  The  fact  that  one  jury  has  found  the 
party  of  unsound  mind,  shows,  prima  facie,  good  faith  and 
probable  cause  in  the  petitioner.6  And  where  a  committee  was 
appointed  on  an  inquisition  taken,  which  inquisition  was  subse- 
quently superseded,  after  the  trial  of  an  issue  awarded,  the 
costs  of  the  committee,  on  the  proceedings,  were  held  pro- 
perly allowable.7 

An  attorney  who  unsuccessfully  opposes  a  commission  of 
lunacy,  has  no  claim  for  his  costs  against  the  estate  ;  nor  is  he, 
in  respect  to  his  services,  a  creditor  of  the  lunatic,  the  latter 
being  incompetent  to  make  a  valid  agreement ;  but  the  court, 
in  its  discretion,  may  allow  such  costs,  and  will  do  so  when  the 
fact  of  the  lunacy  is  so  much  a  matter  of  doubt,  that  the  court, 
if  it  had  been  applied  to  for  that  purpose,  would  have  directed 
or  sanctioned  such  opposition.8  And,  if  parties  vexatiously 
oppose  an  application  for  a  commission,  which  is  absolutely 


1  To  wit,  $2  per  day.    Sup.  Court  Rule  85. 
*  Matter  of  Root,  8  Paige,  625. 

3  Matter  of  Conklin,  8  Paige,  450. 

4  Matter  of  Giles,  11  Paige,  634;  Matter  of  Arnhout,  1  Paige,  501. 
6  Ibid;  Brower  v.  Fisher,  4  John.  Ch.  R.,  441. 

8  Matter  of  Giles,  supra.  '  Matter  of  Clapp,  20  How.,  385. 

"  Matter  of  Conklin,  8  Paige,  450. 
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necessary  for  the  protection  of  the  lunatic,  the  court  will  compel 
them  to  pay  the  costs  incurred  by  such  opposition.1 

In  respect  to  a  traverse  or  issue  ordered,  costs  are,  also, 
discretionary,  and  depend  upon  the  character  of  the  applica- 
tion and  conduct  of  the  parties.2 

If  a  traverse  be  allowed,  even  before  the  committee  is  ap- 
pointed, the  party  prosecuting  the  commission  may  be  allowed 
his  costs  out  of  the  estate,  in  case  a  committee  be  ultimately 
appointed.  If  such  traverse  be  subsequent  to-  the  appointment 
of  the  committee,  the  costs  of  the  committee  in  opposing  such 
traverse,  even  though  such  opposition  be  unsuccessful,  will  be 
allowed  out  of  the  funds  of  the  estate,  it  being  the  plain  duty 
of  the  committee  to  oppose  such  traverse,  and  see  that  the  issue 
is  properly  tried,  and  not  suffered  to  go  by  default..3  Such 
costs  will  include  all  taxable  disbursements,  and  also  a  reason- 
able counsel  fee  upon  the  trial  of  the  traverse.4 

The  costs  of  an  unsuccessful  traverse  are  also  in  the  discre- 
tion of  the  court,  but  the  attorney  for  such  traverse  cannot  be 
allowed  costs  where  there  is  no  fund  over  which  the  court  has 
control.5  "Where  the  traverse  is  allowed  on  the  application  of 
the  lunatic  himself,  the  court  will  direct  the  committee  to  pay 
such  reasonable  sum  as  may  be  necessary  to  procure  the  atten- 
dance of  witnesses,  and  employ  proper  counsel  on  the  trial.6 
But,  where  the  traverse  is  on  the  application,  and  for  the  benefit 
of  another  party,  as,  for  example,  a  grantee  of  lands,  whose 
object  is  to  sustain  a  conveyance  obtained  from  the  lunatic  a 
short  time  before  the  finding  of  the  inquisition,  he  will,  not 
only,  be  denied  costs  out  of  the  estate,  but,  if  unsuccessful,  may 
be  required  to  pay  costs  to  the  committee.7 

Effect  of  inquisition  upon  lunatic's  acts  and  contracts. 

The  effect  of  issuing  a  commission  merely,  before  inquisition 


1  Matter  of  Smith,  1  Russ.,  348. 

'  Matter  of  Folger,  4  John.  Ch.  R.,  169;  Matter  of  Tracy,  1  Paige,  580. 
a  Matter  of  Clapp,  20  How.,  385.  4  Md. 

6  Matter  of  Van  Cott,  1  Paige,  489. 

e  Matter  of  Tracy,  1  Paige,  580.    See  also  1  Barb.  Ch.  R.,  42. 
'Matter  of  Folger,  4  John.  Ch.  R.,  169.    See  also  6  John.  Ch.  R.,  440; 
Paige,  583. 
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found,  has  been  already  noticed.1  After  inquisition  actually 
found,  the  act  of  an  habitual  drunkard  has  been  held  void,  even 
before  the  actual  appointment  of  a  committee,  as,  where  being 
the  indorser  of  a  promissory  note,  he  had,  by  a  written  instru- 
ment, waived  notice  of  protest,  in  consequence  of  which  the 
holder  omitted  to  have  notice  served  on  him ;  the  waiver  was 
held  void,  on  the  ground  that  inquisitions  of  lunacy  and  habi- 
tual drunkenness  are  in  the  nature  of  proceedings  in  rem,  and, 
being  public  and  notorious,  are  conclusively  presumed  to  be 
known  to  those  who  subsequently  deal  with  the  subjects  of  them.2 

All  gifts,  deeds  and  contracts,  made  by  an  idiot,  lunatic,  or 
habitual  drunkard  before  inquisition  found,  are  voidable,  but,  if 
made  afterwards,  are  utterly  void ;  and,  in  case  an  habitual 
drunkard,  he  cannot,  even  in  his  sober  intervals,  bind  his  pro- 
perty by  contract  after  such  finding.3  And  the  committee  can- 
not ratify  a  contract  so  made,  and  maintain  an  action  on  it.4 

The  same  principle  extends  to  the  making  of  a  will ;  though 
the  court  has  power  to  suspend  the  operation  of  t^he  .inquisition 
so  far  as  to  authorize  this  to  be  done,5  the  practice  in  relation 
to  which  will  presently  be  noticed. 

As  to  acts  done  by  the  lunatic  or  drunkard  before  the  issuing 
of  a  commission,  and  which  are  overreached  by  the  finding  of 
the  jury,  the  inquisition  is  presumptive,  but  not  conclusive, 
evidence  of  their  invalidity.6 

Effect  of  inquisition  upon  judgments,  and  rights  of  action. 

But,  a  judgment  obtained  against  the  lunatic  before  proceed- 
ings in  lunacy  are  instituted,  and  which  are  overreached  by  the 
inquisition,  will  not  be  set  aside  on  a  summary  application  by 
the  committee  to  the  court.  The  remedy,  in  such  case,  is  by 
action  to  set  aside  or  restrain  further  proceedings  on  the  judg- 
ment.7    And,   where  the  party  had   for  many  years  transacted 


1  Ante,  page  357. 

3  Wadsworth  v.  Sharpsteen,  8  N.  T.  R.  (4  Seld.),  388;  14  Barb.,  169. 

3  Ibid;  L'Amoureaux  v.  Crosby,  2  Paige,  422. 

'  Fitzhugh  v.  Wilcox,  12  Barb.,  235. 

B  Matter  of  Burr,  2  Barb.  Ch.  R.,  208;  Matter  of  Patterson,  4  How.,  34. 

6  Ibid;  L'Amoureaux  v.  Crosby,  2  Paige,  422. 

*  Matter  of  Hopper,  5  Paige,  489. 
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business,  and  then  was  found  to  have  been  of  "  unsound  mind," 
it  was  held,  that  the  court  should  not  set  aside  a  judgment 
against  him,  recovered  in  good  faith  before  execution  of  the 
commission,  except  on  condition  of  payment  thereof.1 

Even  a  judgment,  obtained  against  him  after  the  appointment 
of  a  committee,  and  in  an  action  commenced  without  leave  of 
the  court,  is  not  void  or  erroneous ;  but  such  judgment  will  be 
conclusive,  and  a  court  of  equity  will  not  interfere  with  it, 
unless  the  consideration  is  impeached.2  And,  though  it  is 
irregular,  and  a  contempt  of  court  to  institute  an  action  to 
enforce  a  mere  legal  demand  against  a  lunatic  after  inquisition 
found,  and  without  leave  of  the  court  previously  obtained,  yet, 
the  committee  must  take  his  objection  in  the  proper  manner, 
and  at  the  proper  time,  that  is,  by  application  to  the  court  to 
set  aside  or  restrain  the  proceedings  in  the  action  on  the  ground 
of  such  irregularity  and  contempt,  and  not  allow  the  plaintiff 
to  proceed  to  judgment  without  objection.3 

The  rule,  however,  does  not  extend  so  far  as  to  prohibit  a 
plaintiff  from  making  a  lunatic  and  his  committee  defendants 
in  an  action  brought  to  establish  or  enforce  some  equitable 
right,  or  obtain  some  equitable  relief,  other  than  merely  enforc- 
ing a  claim  or  demand  out  of  his  estate.  In  such  case,  the 
committee,  if  he  has  no  interest  adverse  to  the  lunatic,  will,  as 
a  matter  of  course,  be  appointed  his  guardian  ad  litem.11 

Remedies  of  creditors. 

The  effect  of  the  inquisition,  therefore,  being  to  suspend  a 
creditor's  right  of  action  at  law  against  the  lunatic,  except  on 
express  leave  of  the  court  for  that  purpose  granted,  the  remedy 
of  the  creditor  under  the  present,  as  under  the  former  practice, 
is  by  petition  to  the  court,  appointing  the  committee,  for  pay- 
ment of  the  debt,  or  for  leave  to  establish  such  claim  by  action.5 


1  Person  v.  "Warren,  14  Barb.,  488. 

2  Orippen  v.  Culver,  13  Barb.,  488;   Sternburgh  t>.  Schoolcraft,  2  Id.,  153. 

s  Ibid;  Matter  of  Heller,  3  Paige,  199;  Brasher  v.  Van  Cortlandt,  2  John.  Ch. 
R.,  242,  400.     See  also  2  Paige,  422;  5  Id.,  489;  26  Barb.,  172;  5  How.,  109. 

4  New  v.  New,  6  Paige,  237. 

E  Sovenhill  v.  Dickson,  5  How.,  109;  Williams  v.  Estate  of  Cameron,  26  Barb., 
172;  Matter  of  Heller,  3  Paige,  199. 
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If  such  claim  be  not  disputed,  and  it  appear  to  be  just,  the 
court  will  order  the  committee  to  pay  it  out  of  the  estate,  with 
the  costs  of  the  application.  If  it  be  doubtful,  or  disputed,  a 
reference  will  be  ordered,  or  the  creditor  will  be  permitted  to 
bring  an  action,  as  the  circumstances  of  the  case  may  render 
proper.  But  preference  will  be  given  to  a  reference,  under  the 
control  of  the  court,  over  an  action ;  especially  where  the 
defence  is  that  the  creditor  had  notice  of  the  lunacy  at  the 
time  the  debt  was  contracted.1 

The  proceedings  before  the  referee  will  be  in  the  usual 
manner.  His  report  is  to  be  made  and  filed,  and  notice  thereof 
given,  under  the  provisions  of  the  32d  rule  ;  and  it  may  be 
excepted  to,  and  brought  on  for  hearing  (either  with  or  with- 
out exceptions  taken)  in  the  same  manner  as  in  other  cases  of 
special  proceedings.3 

Costs,  on  such  proceedings,  are  in  the  discretion  of  the  court ; 
and,  if  allowed,  are  taxed  at  the  rate  allowed  for  similar  services 
in  civil  actions.3 

The  compliance  of  the  committee  with  an  order  made  to  pay 
a  debt  out  of  the  lunatic's  estate,  may  be  compelled  by  summary 
proceedings  against  him  as  for  contempt.4 

SECTION  II. 

POWERS,  DUTIES,  AND   ACCOUNTABILITY    OF    COMMITTEE,    AND    AUTHORITY    OF  THE 
COURT  OVER  THE  ESTATE  OF  A  LUNATIC. 

By  the  terms  of  the  statute,5  the  court  has  the  care  and  cus- 
tody of  the  persons  of  lunatics,  habitual  drunkards,  &c,  and  of 
their  real  and  personal  estate.  This  trust,  after  inquisition 
found,  is  delegated  to  the  committee  ;  and  thereafter,  the  cus- 
tody of  both  the  person  and  estate,  through  the  committee,  is 
deemed  the  custody  of  the  court ;  and  the  committee  is  an 
officer  of  the  court,  and  so  far  as  he  acts  within  the  scope  of 
the  authority  delegated  to  him,  is  entitled  to  its  protection. 

1  Williams  v.  Estate  of  Cameron,  supra.     See  form  of  Petition,  and  Order  of 
Reference,  Appendix,  Nos.  351,  353,  (c). 
q  See  Report  of  Referee,  and  Order  thereon,  Appendix,  Nos.  354,  355. 
*  Laws  of  1854,  chap.  270,  §  3.  4  8  Paige,  146. 

6  2  R.  S.,  52,  §  1. 
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As  to  the  person  of  the  lunatic. 

The  committee,  under  the  supervision  of  the  court,  has  the 
entire  control  of  the  lunatic's  person,  and  the  right  to  select 
the  place  of  his  residence,  and  to  confine,  him  if  necessary.  He 
may  provide  a  suitable  place  for  the  confinement  of  one  furiously 
mad,  or  so  disordered  as  to  endanger  his  own  person  or  that  of 
others,  and  to  confine  and  maintain  him  in  such  a  manner  as 
shall  be  approved  by  the  overseers  of  the  poor  of  the  city  or 
town.1 

It  is  the  paramount  duty  of  the  committee,  to  attend  to  the 
personal  wants  and  comfort  of  the  lunatic ;  and  to  furnish  him, 
so  far  as  the  funds  in  his  hands  will  allow,  not  only  all  the 
necessaries,  but  all  proper  recreations  and  amusements,  con- 
sistent with  his  former  habits  of  life,  that  the  nature  of  the 
case  will  admit ;  and  to  avail  himself  of  medical  advice,  and  all 
other  reasonable  means  that  may  tend  to  the  restoration  of  his 
ward.  The  care,  health  and  comfort  of  the  lunatic  alone  are  to 
be  considered ;  and  this,  without  reference  to  the  interests  of 
next  of  kin  and  expectants.2  Where  the  property  of  the  lunatic 
'was  large,  the  court  allowed  the  committee  to  furnish  him  with 
a  traveling  companion,  who  attended  him  on  his  journeys  and 
elsewhere,  and  to  whom  a  salary  was  paid.3  In  this  case,  also, 
the  committee  of  the  estate  was  permitted  to  employ  a  clerk, 
at  an  annual  salary,  and  a  salary  allowed  to  the  committee  of 
the  person.  Such  allowances  are  always  discretionary  with  the 
court,  and  will  depend  on  the  amount  of  property  to  be  managed, 
and  the  other  circumstances  of  the  case.4 

The  maintenance  of  the  lunatic  is  not  limited  to  the  amount 
of  his  income ;  but  his  whole  estate,  under  the  direction  of  the 
court,  may  be  expended  in  his  support ;  after  which,  on  the 
application  of  the  committee,  and  upon  report  of  a  referee,  the 
court  will  order  the  lunatic  to  be  delivered  over  to  the  over- 
seers of  the  poor.5 

1  1  R.  S.,  624,  §  1;  2  Barb.  Ch.  Pr.,  237;  2  Hoff.  Ch.  Pr.,  262. 

2  Matter  of  Burr,  17  Barb.,  9;  exparte  Chumley,  1  Ves.,  Jim.,  296;  ex  parte 
Baker,  6  Ves.,  8. 

3  Matter  of  Burr,  supra,  S.  C,  2  Barb.  Ch.  R.,  208. 

4  Ibid.    Matter  of  Livingston,  9  Paige,  440. 
6  Matter  of  McParlan,  2  John.  Ch.  R.,  440. 
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The  person  of  an  habitual  drunkard,  as  well  as  of  an  idiot  or 
lunatic,  is  also,  through  the  court,  under  the  control  of  the 
committee,  who  may  fix  the  place  of  his  residence,  and  is  respon- 
sible for  the  consequences  of  his  neglect  to  take  proper  care  of 
him.1  And  the  court  will  aid  and  protect  the  committee  in  the 
proper  exercise  of  this  right,  and  give  him  directions  on  the 
subject  when  necessary.  Thus,  where  a  third  person,  without 
the  consent,  and  against  the  wishes  of  the  committee,  has  the 
custody  of,  or  harbors,  the  drunkard,  the  committee  may  apply 
to  the  court,  ex  parte,  for  an  order  that  such  person  deliver  the 
drunkard  up  to  the  committee,  or  cease  from  harboring  him ; 
and,  if  such  order  is  disobeyed,  the  party  will  be  punished  for 
a  contempt  of  court.2 

If  the  committee  finds  that  any  person  is  furnishing  the 
drunkard  with  the  means  of  intoxication,  he  should  apply  to 
the  court  for  an  order  restraining  such  misconduct.  If  such 
order,  after  service  thereof,  is  disregarded,  the  person  disobey- 
ing may  be  proceeded  against,  on  application  of  the  committee, 
as  for  a  contempt  of  court.3  And,  if  necessary  for  the  reforma- 
tion of  the  drunkard,  the  court  may  authorize  the  committee' 
to  confine  him  in  the  lunatic  asylum ;  and  his  real  estate  may 
be  sold  to  pay  the  expenses  of  his  support  there.4 

As  to  the  estate. 

The  committee  of  the  estate  of  a  lunatic,  &c,  has  the  care 
and  custody  of  both  the  real  and  personal  estate,  "  so  that  the 
same  shall  not  be  wasted  or  destroyed."  5  His  powers,  however, 
like  those  of  a  receiver,  are  limited  to  such  as  are  specially 
conferred  upon  him  by  the  order  appointing  him,  and  by  the 
practice  of  the  court.  And,  as  a  general  rule,  he  cannot  enter 
into  any  contract  respecting  the  property  of  the  lunatic,  with- 
out the  authority  or  sanction  of  the  court.6  The  court,  how- 
ever, in  case   of  a  committee,  as  in  that  of  a  receiver,  will 


'  Matter  of  Lynch,  5  Paige,  120.  2  Ibid. 

'  Matter  of  Heller,  3  Paige,  199;  Matter  of  Hoage,  7  Paige,  312. 

*  Ibid.    As  to  sale  of  liquor  to  habitual  drunkard,  see  Laws,  1857,  chap.  628, 
§  20;  1  R.  S.,  626,  627;  Laws  of  1840,  chap.  229,  §§  1,  2. 

6  2  R.  S.,  52,  §  1. 

•  2  Barb.  Ch.  Pr.;  237;  Shelf,  on  Lun.,  179-204. 
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sometimes  sanction,  when  performed,  what  they  would  have 
directed  to  be  done ;  and  it  is  not  uncommon  for  committees, 
as  for  receivers,  in  respect  to  the  collection  of  debts  by  suit, 
the  disposition  of  the  personal  property,  &c,  to  act  without  the 
previous  order  of  the  court,  in  order  to  save  the  delay,  trouble 
and  expense  of  making  a  separate  application  to  the  court  for 
direction  in  every  step  necessary  to  be  taken  in  the  adminis- 
tration of  the  estate.  The  same  rule,  however,  applicable  to  the 
receiver,  is  also  to  be  applied  to  the  committee,  that  in  this,  he 
acts  at  his  own  peril ;  and  the  point  is  not,  whether  the  court 
may  possibly  protect  him  when  he  has  volunteered  the  act,  but 
whether  he  ought  to  have  done  it  without  direction.  Hence, 
the  safer  course  is,  in  all  cases  of  any  doubt,  especially  where 
the  transaction  involves  the  conveyance  or  transfer  of  property, 
or  the  settlement  or  compromise  of  claims,  &c,  if  it  becomes 
necessary  for  the  committee  to  go  beyond  the  authority  con- 
ferred upon  him  in  his  appointment,  to  apply  to  the  court  for 
further  authority  and  directions,  which,  being  an  officer  of  the 
court,  he  has  at  all  times  the  right  to  do.1 

And,  generally,  the  powers  and  duties  of  the  committee,  in 
regard  to  the  estate,  real  and  personal,  committed  to  his  care 
and  custody,  are  in  all  respects  similar  to  those  of  receivers, 
which  had  been  pointed  out  in  the  first  volume  of  this  work.2 

Right  to  bring  suit  in  their  own  names. 

They  may,  under  the  act  of  1845, 3  sue  in  their  own  names, 
for  any  debt,  claim  or  demand  transferred  to  them,  or  to  the 
possession  and  control  of  which  they  are  entitled  as  such  com- 
mittee ;  and,  when  ordered  or  authorized  to  sell  such  demands, 
the  purchaser  thereof  may  sue  and  recover  therefor  in  his  own 
name,  but  shall  give  such  security  for  costs  to  the  defendant, 
as  the  court,  in  which  such  suit  is  brought,  may  direct. 

When  must  act  under  express  authority  of  the  court. 

The  92d  rule  of  the  present  revision  is,  in  terms,  applicable 
to  receivers  alone.     The  powers  conferred  by  it  upon  receivers, 


1  Curtis  v.  Leavitt,  1  Abbott,  274;  Edw.  on  Receivers,  6. 

*  Vol.  I.,  pp.  374-383. 

'  Laws  of  1845,  chap.  112,  §  2. 
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are  manifestly  such  as,  in  most  cases,  ought  to  be  conferred 
also  upon  a  committee  of  a  lunatic's  estate.  To  obtain  them, 
however,  it  will  be  necessary  that  such  authority  should  be 
expressed,  either  in  the  order  appointing  him,  or  in  an  order 
subsequently  obtained  on  his  application  for  that  purpose. 
Thus,  though  the  receiver,  by  the  rule  referred  to,  unless 
restricted  by  the  special  order  of  the  court,  has  general  power  not 
only  to  sue  for  and  collect  debts,  &c,  but  to  compromise  and 
settle  such  as  are  unsafe  and  of  doubtful  character  ;  a  committee 
has  no  such  general  power,  unless  expressly  conferred  upon  him 
by  the  order  of  the  court. 

So,  also,  in  regard  to  obtaining  the  attornment  of  rents  and 
profits  of  real  estate,  making  leases  for  a  term  not  exceeding 
one  year,  selling  at  public  auction  desperate  debts  and  doubtful 
claims  to  personal  property,  &c,  &c.  In  all  such  cases  he 
should  obtain  the  direction  and  authority  of  the  court. 

What  acts  the  committee  may  be  authorized  by  the  court  to  do  in 
regard  to  the  estate. 

The  court  may  direct  the  real  estate  of  the  lunatic  to  be 
converted  into  personal,  or  personal  into  real,  when  the  interests 
of  the  lunatic  require  it,  without  regard  to  the  contingent 
interests  of  the  real  or  personal  representatives ;  and,  if  for  the 
interest  of  the  lunatic,  will  direct  timber  upon  his  land  to  be 
sold.1 

This  must  be  understood,  however,  with  the  limitation  that 
the  disposition  of  the  lunatic's  real  estate  by  sale,  mortgage, 
or  lease,  for  a  longer  term  than  five  years,  is  regulated  by 
statute ;  and  the  committee  will  not,  in  general,  be  authorized 
to  dispose  of  it  in  either  of  these  ways,  except  in  the  cases 
specified  in  the  statute,  namely,  where  the  personal  estate  shall 
not  be  sufficient  to  discharge  his  debts  f  and  where  it,  and  the 
rents  and  profits  of  the  real  estate  shall  be  insufficient  for  the 
lunatic's  maintenance,  or  that  of  his  family,  and  the  education 
of  his  children.3  It  cannot  be  disposed  of  or  aliened  (unless 
by  lease,  for  a  term  not  more  than  five  years),  except  for  these 

1  Matter  of  Salisbury,  3  John.  Ch.  R.,  347. 

1  2  R.  S.,  53,  §  11. 

3  2  R.  S.,  54,  §  16;  Matter  of  Petit,  2  Paige,  596;  Matter  of  Hoag,  7  Paige,  312. 
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purposes;1  and,  also,  except  in  the  other  cases  provided  by 
statute,  that  is,  where  the  committee  may  be  authorized  to 
agree  to  a  partition  f  or  be  compelled  to  convey  lands  held  by 
the  lunatic  by  way  of  mortgage  or  as  trustee,3  and  to  specific- 
ally perform  the  contract  of  a  lunatic  to  convey  lands  ;4  all  of 
which  proceedings  (as  well  as  the  proceedings  to  mortgage, 
lease,  or  sell)  will  be  considered  in  the  subsequent  sections  of 
this  chapter.5 

The  authority  to  lease  real  estate  for  a  term  not  exceeding 
five  years,  is  not  limited  to  the  cases  specified  in  the  statute ; 
and  the  court  will  authorize  the  committee  to  lease  for  such 
term,  or  any  shorter  term  (usually  from  year  to  year),  whenever 
it  may  appear  for  the  interest  of  the  lunatic  to  do  so.6 

The  committee  is  charged  with  the  care  and  custody  of  the 
real  estate,  so  that  the  same  shall  not  be  wasted  or  destroyed. 
Where  waste  is  committed  on  the  lunatic's  real  estate,  there- 
fore, the  committee  may  present  a  petition  to  the  court,  and 
obtain  an  order  restraining  such  waste,  without  action.7  Or, 
on  such  petition,  the  court  may  authorize  him  to  commence  an 
action,  if  it  be  necessary  to  do  so,  in  order  not  only  to  restrain 
the  commission  of  the  waste,  but  to  obtain  an  accounting. 

The  court  may  authorize  the  committee  to  apply  the  surplus 
income,  and  a  reasonable  portion  of  the  personal  capital,  to  the 
improvement  of  the  unproductive  real  estate,  which  will 
thereby  be  rendered  immediately  productive ;  such,  for  example, 
as  building  upon  vacant  lots,  so  as  to  produce  an  income  from 
the  improvements.8 

The  committee  may,  also,  be  directed  to  invest  the  surplus 
of  an  annuity,  not  needed  for  the  maintenance  of  the  lunatic,  or 
the  support  of  his  family.9 

If  a  person  in  another  State  has  a  committee  of  his  person 
and  property  there,  a  committee  of  his  estate  appointed  here 

1  2  R.  S.,  55,  §  23.  "2  R.  S.,  331,  §§  89,  90,  orig. 

3  2  R.  S-,  55,  §§  19,  20,  orig.  *  2  R.  S.,  55,  §  22,  orig. 

'■See post,  §§4,  5,6,7. 

6  Matter  of  Salisbury,  3  John.  Ch.  R.,  347;  2  R.  S.,  55,  §  23  orig. 

7  Matter  of  Halleck,  7  John.  Ch.  R.,  24.     See  Vol.  L,  p.  355. 

8  Matter  of  WiUoughby,  11  Paige,  257. 

9  Craig  v.  Craig,  3  Barb.  Ch.  R.,  76. 
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will  not  be  allowed  to  apply  the  lunatic's  property  in  this 
State  to  his  support,  until  his  other  property  is  exhausted.1 

As  to  allowances  to  lunatic,  and  his  family  and  relatives,  and  other 
expenditures  by  committee. 

The  duty  of  the  committee  in  providing  for  the  proper 
support  and  maintenance  of  the  lunatic,  out  of  his  estate,  has 
already  been  noticed.  The  personal  wants  and  comforts  of  the 
lunatic  are  to  be  considered  in  preference  to  the  interests  of 
mere  expectants,  and  these  as  well  as  the  support  of  his  family, 
and  education  of  his  children,  are  to  be  provided  for,  and  a 
committee,  like  a  guardian,  may  appropriate  the  income  of  the 
estate  to  this  purpose.  If  more  is  required,  he  should  apply  to 
the  court  for  an  order,  which  will  specify  how  much  of  the 
principally  may  be  so  appropriated.  And,  as  we  have  seen,  if 
the  personal  estate  is  not  sufficient,  the  court  will  order  the 
real  estate  sold,  or  mortgaged,  and,  when  necessary,  the  whole 
proceeds  applied,  and  when  exhausted,  the  lunatic  may  be 
delivered  over  to  the  overseers  of  the  poor.2 

Where  the  estate  can  properly  afford  it,  the  reasonable  amuse- 
ments and  recreations  of  the  lunatic  will  be  provided  for,  and 
allowances  made  to  enable  him  to  travel  for  the  benefit  of  his 
health  ;  and  the  committee  will  be  allowed  to  employ  another 
person,  at  a  salary,  to  attend  the  lunatic  as  his  traveling  com- 
panion.3 

The  court  may,  also,  authorize  the  committee  to  provide  for 
keeping  up  the  domestic  establishment  of  the  lunatic  to  the 
same  extent  as  before ;  for  the  payment  of  his  accustomed 
contributions  in  support  of  the  church ;  and  the  payment  of  a 
proper  allowance  to  the  lunatic,  to  be  expended  by  himself  in 
charity ;  but  the  committee  will  not  be  allowed  to  expend  any 
portion  of  the  estate  in  general  charity,  or  upon  objects  of 
benevolence,  for  which  the  lunatic  himself  did  not,  when  sane, 
regularly  and  specifically  contribute.4 

So,  where  the  income  of  the  estate  is  large,  and  more  than 


1  Matter  of  Taylor,  9  Paige,  611. 

2  Matter  of  McFarlan,  2  John.  Ch.  R.,  440.    See  ante,  page  378. 

a  Matter  of  Burr,  17  Barb.,  9;  2  Barb.  Ch.  Pr.,  208;  Will.  Eq.  Juris.,  691. 
*  Matter  of  Heeney,  2  Barb.  Ch.  K.,  326. 
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sufficient  for  the  support  of  the  lunatic  and  his  family,  the  court 
may  direct  allowances  to  be  made  to  near  relatives  who  stand 
in  need  of  his  assistance,1  or  even  of  third  persons  not  of  tin 
to  the  lunatic,  such  as  adopted  children,  &c. ;  but,  in  such  case 
it  must  appear  that  the  lunatic  himself  would  have  done  so  if 
of  sound  mind.2  And  an  allowance  has  been  made  to  natural 
children,  although  in  the  same  case  it  was  refused  to  the  mother.3 

An  allowance  to  descendants,  who  are  presumptively  entitled 
to  the  lunatic's  estate,  where  his  income  is  more  than  sufficient 
for  all  the  wants  of  himself  and  family,  and  if  there  be  little 
or  no  hope  of  his  restoration  to  reason,  is  almost  a  matter  of 
course.  But,  if  advances  are  made  to  adult  children  who  are 
capable  of  supporting  themselves,  they  will  be  required  to 
stipulate  to  bring  them  into  hotchpot  on  the  distribution  of  his 
estate.4 

And,  generally,  in  regard  to  authorizing  the  committee  to  make 
allowances  for  relatives  of  the  lunatic,  other  than  members  of 
his  immediate  family,  whom  he  is  bound  to  support,  it  may  be 
remarked,  that  the  matter  rests  entirely  in  the  sound  discretion 
of  the  court,  and  that,  in  exercising  this  discretion,  the  court 
will  not  grant  such  allowance  as  a  matter  of  course  to  those 
who  are  nearest  of  kin,  or  be  governed  by  any  considerations 
as  to  the  supposed  right  of  such  parties  to  an  allowance,  but 
will  make  it  only  upon  the  principle  of  doing  precisely  what 
the  court  considers  the  lunatic  himself,  if  of  sound  mind,  would 
have  done,  and  of  giving  effect  to  his  intention  and  wishes,  to 
be  gathered  from  what  he  has  done,  while  sane,  in  this  respect.5 

All  reasonable  expenses  and  disbursements  of  the  committee, 
in  or  about  the  execution  of  the  trust,  will  be  allowed.  Small 
matters  of  disbursement  may  properly  be  made  without  the 
previous  order  of  the  court,  when  of  such  a  nature  that  it  is 
manifest  that  they  will  be  sanctioned,  and  credited  to  the  com- 


'  Matter  of  Willoughby,  11  Paige,  257. 
'  Matter  of  Heeney,  2  Barb.  Ch.  R.,  326. 
8  Ex  parte  Haycock,  5  Russ.,  154. 
4  Matter  of  Willoughby,  supra. 

'  Matter  of  Willoughby,  11  Paige,  257.    Ex  parte  Whitbread  v.  Hinde,  2  Me- 
riv.  99,  and  see  Shelf,  on  Lun.,  160;  Will.  Ex.  Juris.,  685. 
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mittee  on  passing  his  accounts.  In  regard  to  larger  expendi- 
tures or  outlays,  such,  for  example,  as  employing  a  clerk  or 
assistant  in  keeping  the  accounts  or  managing  the  estate  (which 
may  be  done  when  the  property  of  the  lunatic  is  large,  and 
requires  such  aid 1),  it  is  always  more  judicious  to  obtain  the 
previous  sanction  of  the  court  to  such  expenditure. 

Duty  of  committee  as  to  payment'  of  debts  of  lunatic. 

It  is  the  duty  of  the  committee  to  pay  all  the  just  debts  of 
the  lunatic  :  first,  out  of  the  income,  rents  and  profits  of  the 
estate,  when  practicable  ;  second,  out  of  the  personal  estate, 
for  the  sale  of  which  a  previous  order  of  the  court  should  be 
obtained  ;  and  third,  if  the  personal  estate  is  insufficient,  out 
of  the  proceeds  of  a  sale,  mortgage  or  lease  of  the  real  estate, 
under  the  order  of  the  court,  the  proceedings  on  which  will  be 
considered  in  a  subsequent  section.2 

The  exemption  of  the  committee  and  lunatic  from  a  suit  at 
law,  has  already  been  noticed.  The  proceeding  against  him  is 
by  petition.3 

In  case  of  a  claim,  the  justness  of  which  is  doubted,  or  where 
there  are  mutual  accounts  or  offsets,  the  committee  may  pro- 
perly petition  the  court  for  a  reference  to  determine  the  same. 
And,  though  protected  from  an  action  at  law,  yet,  where  the 
lunatic  or  habitual  drunkard,  at  the  time  of  inquisition  found, 
was  involved  in  a  transaction  which  would  have  been  the  proper 
subject  of  a  suit  for  equitable  relief,  such  as  a  partnership,  or 
other  matter  of  accounting,  and  the  like,  the  opposite  party 
need  not  be  delayed  by  waiting  for  the  committee  to  proceed, 
but  may  invoke  the  equitable  powers  of  the  court,  by  action 
against  the  lunatic  and  his  committee ;  and,  on  a  decree  or 
judgment  therein  against  him,  his  lands  may  be  sold,  if  neces- 
sary, to  satisfy  such  judgment.4 

So,  an  action  for  partition  may  be  prosecuted  against  the 
lunatic,  joining  his  committee  (who,  in  such  cases,  if  he  has  no 


1  Matter  of  Burr,  17  Barb.,  9;  2  Barb.  Ch.  R.,  208;  Matter  of  Livingston, 
9  Paige,  440. 

*  See  post,  §  4.,  pp.  498  et  seq.  s  See  ante,  page  376. 

'  Brasher  v.  Van  Cortlandt,  2  John.  Ch.  R.,  400. 

V.  S.   25 
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adverse  interest,  will  be  appointed  his  guardian,  ad  litem 1),  and 
the  title  of  the  lands  set  off  on  the  partition  will  vest  in  the 
lunatic  and  not  in  the  committee.2 

Duty  of  committee  as  to  filing  inventory. 

It  is  provided  by  statute,  that  every  committee  of  the  estate 
of  any  idiot,  lunatic,  &c,  shall,  within  six  months  after  his 
appointment,  file  in  the  office  of  the  clerk  of  the  court  which 
appointed  him  (that  is,  in  the  county  in  which  the  order  of 
appointment  is  entered),  a  just  and  true  inventory  of  the  whole 
real  and  personal  estate  of  such  idiot,  lunatic  or  other  person ; 
stating  the  income  and  profits  thereof,  and  the  debts,  credits 
and  effects,  so  far  as  the  same  shall  have  come  to  the  knowledge 
of  such  committee.  And,  whenever  any  property  belonging  to 
such  estate  shall  be  discovered  after  the  filing  of  any  inven- 
tory, it  shall  be  the  duty  of  such  committee  to  file,  as  aforesaid, 
a  just  and  true  account  of  the  same,  from  time  to  time,  as  the 
same  shall  be  discovered.3 

Such  inventories  must  be  verified  by  the  oath  of  the  com- 
mittee ;  and  the  filing  thereof  may  be  compelled  by  the  order 
and  process,  usual  in  such  cases,  of  the  court  which  appointed 
such  committee.4 

And,  by  the  rule  and  practice  in  Chancery  (which,  it  is  con- 
ceived, is  still  in  force5),  the  committee  was  required  annually, 
so  long  as  any  part  of  the  estate,  or  the  income  or  proceeds 
thereof,  remained  in  his  hands,  or  under  his  care  or  control,  to 
file,  in  the  same  office,  an  inventory  and  account,  under  oath, 
of  his  trust,  and  of  any  other  property  belonging  to  the  estate 
which  he  has  since  discovered,  and  of  the  amount  remaining  in 
his  hands,  or  invested  by  him,  and  of  the  manner  in  which  the 
same  is  secured  or  invested ;  stating  the  balance  due  from  or  to 
him  at  the  time  of  rendering  his  last  account,  and  his  receipts 


1  New  v.  New,  6  Paige,  237. 

2  Underhill  v.  Jackson,  1  Barb.  Ch.  R.,  73. 

■  2  R.  S.,  53,  §  8,  orig.;  Laws  of  1821,  p.  99,  §  2. 

*  2  R.  S.,  53,  §§  9,  10,  orig.  See  form  of  Inventory  and  Affidavit,  Appendix, 
No.  356. 

5  See  remarks  on  this  subject,  ante,  page  ,  and  Chancery  Rule,  No.  154, 
note  (  )  on  same  page. 
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and  expenditures  since  that  time,  in  the  form  of  debtor  and 
creditor. 

The  consequences  of  omitting  or  neglecting  to  file  such  inven- 
tory and  acccount,  have  been  pointed  out  in  that  part  of  the 
preceding  chapter  which  treats  of  the  powers  and  duties  of 
general  guardians  j1  and  the  remarks  there  made,  on  that  sub- 
ject, are  applicable  to  the  case  of  the  committee  of  a  lunatic. 

Liability  of  committee  to  account. 

The  lunatic  or  habitual  drunkard,  by  his  next  friend,  may 
call  the  committee  to  account  at  any  time ;  or,  if  the  state  of 
the  case  demands  it,  require  him  to  give  additional  security ; 
or,  may  apply  for  his  removal,  and  the  appointment  of  another 
committee,  precisely  the  same,  and  under  the  same  circum- 
stances as  may  be  done  by  an  infant  ward  in  cases  of  guardian- 
ship.2 

The  proceedings  will  be  by  petition,  and  are  entirely  similar, 
and  conducted  in  the  same  way,  before  the  referee,  and  subse- 
quently, on  the  coming  in  of  the  report,  as  in  cases  of  the 
accounting  of  a  general  guardian,  which  have  been  considered 
in  another  place,  and  the  same  rules,  generally,  are  applicable 
on  such  accounting.3 

The  committee  cannot  be  called  to  account  for  the  lunatic's 
property,  in  an  action  brought  by  the  wife,  to  which  the  lunatic 
is  not  a  party.4 

Accounting  by  committee  after  the  termination  of  his  trust. 

The  trust  may  be  terminated  in  a  variety  of  ways,  as,  by  the 
death'  of  the  lunatic,  in  which  ease  (unless  he  has  been 
empowered  by  the  court  to  make,  and  has  made,  a  valid  will) 
his  real  estate  descends  to  his  heirs,  and  his  personal  estate 
must  be  distributed  among  his  next  of  kin,  in  the  same  manner 
as  if  he  had  been  of  sound  mind  and  memory  ;5  by  the  super- 
seding of  the  inquisition  and  commission,  on  the  lunatic,  &c, 
being  restored  to  his  right  mind,  and  becoming  capable  of  con- 


'  See  ante,  pages  307,  308. 

*  Morrell  v.  Morrell,  5  John.  Ch.  R.,  283. 
3  See  ante,  pages  309  et  seq. 

*  Hay  v.  Warren,  8  Paige,  609.  °  2  R.  S.,  55,  §  25,  orig. 
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ducting  his  affairs,  in  which  case  his  real  and  personal  estate 
is  to  be  restored  to  him;1  by  the  death  or  resignation  of  the 
committee  (which,  however,  will  not  be  accepted  without  some 
sufficient  and  valid  excuse,  other  than  the  mere  fact  that  the 
trust  has  become  unpleasant 2) ;  and  by  the  removal  of  the 
committee,  for  misconduct  or  other  cause  shown,3  in  which 
latter  cases,  a  new  committee  will  be  appointed,  and  the  trust 
continued. 

An  accounting  is  incident  to  each  of  these  cases  of  the  ter- 
mination of  the  trust  estate  in  the  hands  of  the  committee. 

The  proceedings  upon  the  death,  resignation,  or  removal  of 
a  general  guardian,  and  the  mode  of  accounting  consequent 
thereon,  have  been  pointed  out  in  the  preceding  chapter,  and 
they  do  not  essentially  differ  from  those*  to  be  taken  under 
similar  circumstances  in  the  case  of  a  committee.4 

In  the  case  of  superseding  or  discharging  the  inquisition  and 
commission,  and  restoring  to  the  lunatic  his  estate,  on  his 
restoration  to  reason  (which  will  be  considered  in  the  next 
section),  an  accounting  will  also  be  required,  unless  the  parties 
can  agree.  The  proceeding  is  upon  petition ;  and  upon  the 
coming  in  of  the  referee's  report,  showing  that  the  'lunatic  has 
recovered  his  faculties,  and  is  of  sound  mind,  &c,  an  order 
will  usually  be  made  similar  to  that  made  upon  the  favorable 
finding  of  the  issue  on  a  traverse  by  a  jury,  namely,  superseding 
the  inquisition,  &c,  and  directing  the  lunatic's  real  and  per- 
sonal property  to  be  restored  to  him,  and  also  referring  it  to  a 
referee  to  take  and  state  the  accounts  of  the  committee  ;5 
though  the  court  may,  no  doubt,  in  its  discretion,  if  circum- 
stances require  it  to  be  done,  as  in  the  case  of  guardian  and 
ward,  give  leave  to  bring  an  action  for  an  accounting  ;6  or,  the 
order  may  simply  supersede  the  inquisition,  &c,  leaving  the 
restored  lunatic  at  liberty  to  pursue  his  remedy  by  action, 
which  remedy,  in  analogy  to  the  case  of  a  ward,  on  arriving  at 

*  2  R.  S.,  55,  §  24. 

'  Matter  of  Lytle,  3  Paige,  251. 

3  See  ante,  pages  311,  312,  as  to  causes  for  removal  of  general  guardian. 

*  See  ante,  pages  312-314. 

6  See  Matter  of  Clapp,  20  How.,  355. 
6  Disbrow  v.  Henshaw,  8  Cow.,  351. 
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full  age,  it  is  conceived,  he  must  adopt,  and  cannot  proceed  by 
petition.1 

So,  in  case  of  the  death  of  the  lunatic,  under  the  guardian- 
ship of  a  committee,  the  right  of  action  as  to  his  personalty 
vesting  in  his  personal  representatives,  and  as  to  his  realty  in 
his  heirs,  the  proceedings  to  call  the  committee  to  account 
should  be  by  action,  and  not  by  petition. 

The  subject  matter  of  the  accounting  almost  always  concerns 
the  personalty  alone,  or  the  rents  and  profits  of  the  real  estate, 
and  should,  therefore,  be  brought  in  the  name  of  the  lunatic's 
administrator  or  executor-  Should  it  in  any  manner  concern 
the  realty,  the  heir  would  properly  be  a  party. 

The  cases  in  which  an  accounting  may  be  obtained  by  action, 
the  parties  thereto,  and  the  mode  of  proceeding  therein, 
generally,  have  been  fully  pointed  out  in  the  chapter  devoted 
to  that  subject.2 

The  court  has  no  power  to  call  the  committee  to  account  in 
an  action  commenced  by  a  lunatic's  wife.3 

Compensation  and  allowance  to  committee. 

The  committee  of  a  lunatic's  estate  is  entitled  to  compensa- 
tion for  his  services  in  receiving  or  paying  out  moneys,  at  the 
same  rate  allowed  by  law  to  executors,  administrators  and 
guardians,  and,  besides  his  actual  expenditures  and  personal 
disbursements,  the  court  cannot  allow  him  any  other  or  greater 
sum  for  his  personal  services  in  regard  to  the  trust  estate.4 
As  to  the  allowance  of  commissioners,  and  what  are  considered 
proper  allowances  under  the  head  of  disbursements  and 
expenditures,  the  reader  is  referred  to  the  first  volume  of  this 
work.5 

The  rule,  of  course,  cannot  apply  as  a  rule  of  compensation 
to  the  committee  of  the  person  merely.  As  to  him,  the  court 
will  allow  a  salary,  or  provide  some  other  reasonable  or  just 


1  Matter  of  Hopson,  1  Edw.,  8. 
a  Ante.,  pages  160  it  seq. 
'  Hay  v.  Warren,  8  Paige,  609. 

*  Matter  of  Roberts,  3  John.  Ch.  R.,  43;  Matter  of  Livingston,  9  Paige,  440. 
See  also  2  Paige,  237;  6  Paige,  213;  8  Paige,  412. 
'  Vol.  L,  pp.  537,  538. 
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allowance  for  his  services,  to  be  paid  out  of  his  estate.  The 
amount  will  be  in  the  discretion  of  the  court,  depending  upon 
the  value  of  the  estate,  the  nature  of  the  services  to  be  per- 
formed, and  the  peculiar  circumstances  of  the  case.1  It  should 
be  ascertained  and  fixed  by  the  order  of  the  court,  prior  to  the 
accounting,  and  paid  by  the  committee  of  the  estate  (when  a 
separate  one  has  been  appointed),  and  passed  to  the  credit  of 
such  committee  in  his  accounts  before  the  referee. 

Costs  on  the  accounting. 

The  committee  will,  in  general,  where  the  accounting  is  not 
called  for  by  any  fault  or  dereliction  of  his  own,  be  allowed 
his  reasonable  costs  of  the  accounting,  to  be  paid  out  of  the 
estate.  This,  however,  is  always  discretionary  with  the  court, 
and,  if  the  accounting  is  not  at  the  instance  or  for  the  benefit 
of  the  ward,  as  where  the  committee,  by  voluntary  resignation, 
seeks  to  be  discharged  from  the  trust,  &c,  he  may  be  compelled 
to  bear  his  own  expenses  on  such  accounting. 

Where  he  has  been  guilty  of  gross  negligence,  he  will  be 
ordered  to  pay  the  taxable  costs  of  the  proceedings  against 
him  to  obtain  his  removal  and  the  settlement  of  his  accounts.2 

So,  also,  during  his  continuance  in  office,  if  an  accounting  is 
rendered  necessary  by  his  neglect  or  omission  to  file  his  inven- 
tory and  account,  as  required  by  the  statute  and  practice  of 
the  court.3 

If  the  wife  of  the  lunatic,  without  probable  cause,  applies 
for  the  removal  of  the  committee,  and  an  accounting,  costs 
may  be  allowed  to  the  committee,  and  denied  to  her.4 

SECTION    III. 

SETTING   ASIDE,    SUSPENDING,    SUPERSEDING   AND   DISCHARGING    INQUISITION,  &C. 

After  inquisition  found,  it  may  be  set  aside  by  the  court  on 
motion,  for  irregularity,  or  other  cause ;  or,  its  operation  may 
be  suspended  in  whole  or  in  part,  so  as  to  enable  the  lunatic  to 


1  Matter  of  Burr,  17  Barb.,  9.  2  Matter  of  Carter,  3  Paige,  146. 

'  Ibid.    Matter  of  Seaman,  2  Paige,  409. 
4  Matter  of  Lytle,  3  Paige,  251. 
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do  certain  acts  specially  authorized  by  the  court ;  or,  the 
inquisition  and  commission  may  be  superseded  and  discharged, 
and  the  property  and  estate  of  the  lunatic  restored  to  him. 
The  order  confirming  the  inquisition,  and  appointing  the 
committee,  may,  also,  be  set  aside,  for  like  causes,  where  the 
irregularity  or  jurisdictional  defect  does  not  extend  to  the 
whole  proceedings, 

1.   Setting  aside  inquisition,  #c. 

This  proceeding  is  on  motion  to  court,  either  on  the  ground 
of  mere  informality  or  irregularity  in  the  proceedings ;  or,  of 
the  want  of  authority  or  jurisdiction  in  the  court,  especially 
where  the  motion  is  intended  to  reach  an  order  confirming  the 
report  and  appointing  a  committee. 

As  to  irregularity.  If  it  be  designed  to  set  aside  the  whole 
or  any  portion  of  the  proceedings  for  irregularity  merely,  not 
affecting  the  jurisdiction,  the  application  should  be  made  as 
soon  as  the  defect  is  discovered.  If  the  parties  entitled  to 
move  in  the  matter  have  knowledge  of  the  proceedings,  but 
make  no  objection  until  after  the  committee  has  been  appointed, 
though  they  had  ample  opportunity  to  do  so,  they  will  be  con- 
cluded. Thus,  the  irregularities  noticed  on  a  former  page,1  of 
proceeding  against  the  lunatic,  &c,  without  notice  ;  of  the 
commissioners  interfering  with  the  sheriff  in  the  discharge  of 
his  duties  in  selecting  the  jury ;  of  the  sheriff  interfering  with 
the  jury  on  their  deliberations ;  of  a  mere  formal  defect 
in  the  finding  of  a  jury;2  of  a  neglect  to  give  notice  to 
th«  next  of  kin  of  application  to  appoint  committee,  and 
appointment  of  a  stranger  without  an  order  of  reference  and 
notice  ;3  all  these  are  matters  merely  affecting  the  regularity  of 
the  proceedings,  and,  like  other  irregularities,  will  be  regarded 
as  waived,  or  acquiesced  in,  if  the  party  affected  do  not 
promptly  ask  relief.  And,  even  if  he  do,  it  has  been  considered, 
that,  when  an  inquisition  has  been  actually  confirmed  by  order 
of  the  court,  it  will  not  be  set  aside  for  a  mere  irregularity 

1  Ante,  page  356. 

3  See  on  this  subject  ante,  page  351;  also,  Matter  of  Mason,  1  Barb.  S.  C.  R-, 
436;  3  Edw.  Ch.  R.,  380. 

3  Lamoree's  Case,  11  Abbott,  274. 
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where  there  is  no  room  for  doubt  of  the  lunacy  of  the  person 
proceeded  against.1 

Jis  to  a  jurisdictional  defect,  it  is  otherwise.  The  proceeding 
in  such  case  is  absolutely  void,  and  will  be  set  aside  at  any 
time,  and  that,  too,  without  reference  to  the  question  whether 
the  party  proceeded  against  be  a  lunatic  or  not,  for  this  is  not 
a  question  to  be  determined  by  the  court,  on  affidavits,  but  by 
a  jury.  Thus,  where  the  court  is  absolutely  without  jurisdic- 
tion to  issue  a  commission  at  all,  either  as  to  the  subject  matter 
or  the  person  ;2  or,  the  commission  being  properly  issued,  where 
the  court,  by  reason  of  a  substantial  defect  in  the  finding  of  the 
jury,  has  no  jurisdiction  to  act  upon  such  finding  and  appoint 
a  committee,  the  proceedings  will  be  set  aside ; — in  the  former 
case,  the  whole  proceedings,  and  in  the  latter,  the  inquisition 
merely.,  the  court,  upon  the  original  petition  and  order,  direct- 
ing a  new  commission  to  be  executed. 

The  same  may  be  said  in  regard  to  setting  aside  the  proceed- 
ings, or  any  portion  of  them,  for  irregularity.  The  order  to 
set  aside  will  extend  only  so  far  back  as  to  reach  the  defective 
proceeding,  leaving  the  residue  to  stand  ;  and  further  proceed- 
ings thereon  may  be  taken,  in  regular  order.  Or,  if  a  committee 
has  actually  been  appointed,  and  obtained  control  of  the  person 
and  estate,  the  party  prosecuting  may  be  directed  to  proceed 
anew,  from  the  last  regular  proceeding,  allowing  the  appoint- 
ment of  the  committee  to  stand  until  the  termination  of  such 
proceedings. 

Application  to  set  aside,  how  made,  and  proceedings  thereon. 

The  motion  is  properly  made  on  petition,  if  the  irregularity 
or  defect  complained  of  appear  on  the  face  of  the  proceedings.3 
If  it  do  not,  the  motion  may  be  made  on  affidavits,  with  or 
without  a  petition  duly  verified,  stating  the  facts  constituting 
such  irregularity,  want  of  jurisdiction,  or  other  defect. 

Only  a  person  whose  rights  are  affected,  or  who  is  injured  by 
the  proceeding,  can  apply  to  set  it  aside.     It  is  presumed,  the 


1  Lamoree's  Case,  11  Abbott,  274;  see  also  Matter  of  Mason,  1  Barb.  S.  C.  R.,436. 

2  See  on  this  subject  ante,  page 

8  See  forms  of  Petition,  Appendix,  No.  357,  (a),  (6),  (c),  (rf). 
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same  persons  who  may  apply  to  traverse  an  inquisition,1  have 
the  right,  also,  to  move  to  set  aside  for  irregularity,  &c. 

The  petition,  or  affidavits,  must  be  served  by  copy,  on  the 
person  prosecuting  the  inquisition,  or  his  attorney,  with  a  notice 
of  the  motion,  which  must  point  out  particularly  the  irregu- 
larity complained  of. 

The  motion  is  brought  on  at  a  special  term,  and  order  allowed, 
entered,  served,  &c,  as  in  other  cases. 

Order  on  setting  aside,  after  committee  appointed. 

If  a  committee  has  been  appointed,  and  has  actually  taken 
charge  of  the  estate,  the  order  setting  aside  the  appointment 
will  usually  direct  a  reference  to  take  and  state  the  committee's 
accounts.3  The  accounting  will  proceed  thereon,  as  in  other 
cases ;  and,  on  the  coming  in  of  the  referee's  report,  and  its 
confirmation,  a  further  order  will  be  made,  directing  the  com- 
mittee to  pay  over  the  estate  remaining  in  his  hands  to  such 
new  committee  as  may  have  been  appointed,  or  in  such  other 
manner  as  the  circumstances  of  the  case  may  require. 

Suspending  inquisition,  fyc. 

The  court  has  the  power  of  suspending  the  operation,  of  the 
commission  and  inquisition,  in  whole  or  in  part,  either  indefi- 
nitely, or  for  a  limited  time.3  "Where  a  party  has  recovered  so 
as  to  be  able  to  manage  his  estate  properly,  but  there  is  reason 
to  believe  that  he  may  suffer  a  relapse,  the  court  will  suspend 
the  commission  wholly,  until  the  further  order  of  the  court. 
In  such  case,  the  party  will  be  allowed  to  have  the  custody  of 
his  estate,  the  court,  however,  retaining  control  of  the  proceed- 
ings, and  the  powers  of  the  committee  being  merely  suspended.4 
Should  the  lunatic  again  relapse,  the  court,  on  proper  represen- 
tatiftn  made,  on  petition  of  the  committee,  or  any  party  inte- 
rested, as  prospective  next  of  kin,  &c,  will,  either  with  or 
without  a  reference  to  ascertain  the  facts,  revoke  the  order  of 
suspension  and  restore  the  powers  of  the  committee. 

1  See  ante,  page  354. 

*  See  form  of  Order,  Appendix,  No.  360. 

*  Will.  Eq.  Juris.,  690;  Matter  of  Burr,  Ms.,  before  Willard,  J.    See  also 
17  Barb,,  9. 

*  Ex  parte  Ferrars,  Mose.,  332;  ex  parte  Jacob,  Turner,  404. 
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In  case  of  an  indefinite  suspension,  or  until  the  further  ordur 
of  the  court,  the  committee  should  be  directed  to  pass  his 
accounts. 

The  court  may  also  suspend  the  inquisition  for  a  particular 
purpose,  as,  to  enable  the  lunatic,  &c,  to  execute  a  particular 
conveyance,  to  make  a  will,  &C1  This  will  be  done  where  the 
party  has  so  far  recovered  his  reason  as  to  be  able  to  do  the 
act  proposed,  with  discretion  and  judgment.2 

In  one  case,  in  this  State,3  the  commission  and  inquisition 
were  suspended  so  far  as  to  enable  the  party  to  make  a  will, 
but  directed  it  to  be  done  under  the  superintendence  of  a  Vice- 
Chancellor,  with  leave  to  revoke  it  wholly,  without  such 
sanction. 

In  another  case,4  the  party  was  allowed  absolutely  to  make  a 
testamentary  disposition  of  his  property,  real  and  personal, 
without  the  supervision  of  any  one. 
Application  to  suspend,  and  proceedings  thereon. 

In  the  case  last  cited  (which  was  that  of  a  person  found  to 
be  an  habitual  drunkard),  the  application  was  by  the  petition 
of  the  party,  accompanied  by  affidavits  showing  his  competency, 
and  his  abstinence  from  the  use  of  intoxicating  drinks,  and  was 
made  without  notice  either  to  the  committee  or  next  of  kin. 
On  a  personal  examination  of  the  party,  the  court  granted  an 
order  suspending  the  commission  so  far  as  to  enable  him  to 
make  a  will.  This  practice  was  sanctioned  by  the  court,  on  a 
motion,  after  the  testator's  death,  by  the  next  of  kin  and  heirs, 
to  set  aside  the  order ;  and  the  decision  was  affirmed  by  the 
general  term,  on  appeal.  It  was  held,  that,  the  estate  being  in 
the  custody  of  the  court,  the  power  to  authorize  the  testator 
to  dispose  of  it  was  vested  in  the  court,  and  that  the  requiring 
of  notice  to  the  committee  or  heirs,  was  altogether  in  the  dis- 
cretion of  the  court.5 

The  court  will,  no  doubt,  refuse  to  exercise  its  discretion  in 


1  Matter  of  Burr,  2  Barb.  Ch.  R.,  208;  Matter  of  Patterson,  4  How.,  32. 

2  See  form  of  Order,  Appendix,  No.  359. 

3  Matter  of  Burr,  2  Barb.  Oh.  B.,  208. 
*  Matter  of  Patterson,  4  How.,  32. 

6  See  opinion  by  Parker,  J.,  S.  C,  34. 
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dispensing  with  notice,  unless  in  a  very  clear  and  satisfactory 
case,  and  on  personal  examination  of  the  party. 

Superseding  and  discharging  commission,  fyc. 

It  is  provided  by  statute,  that,  in  case  any  lunatic  (or  other 
such  person)  shall  be  restored  to  his  right  mind,  and  become 
capable  of  conducting  his  affairs,  his  real  and  personal  estate 
shall  be  restored  to  him  ;*  and  the  commission  in  such  case  will 
be  superseded. 

In  the  case  of  lunacy,  a  restoration  to  a  sound  state  of  mind 
is  a  question  depending  to  a  considerable  extent  upon  medical 
testimony.  It  is  to  be  taken,  however,  in  connection  with 
other  evidence  showing  the  party's  competency  and  capacity  to 
manage  his  own  affairs.  Satisfactory  proof  upon  the  latter  sub- 
ject should  be  given,  in  order  to  make  out  a  case  sufficient  to 
authorize  the  court  to  supersede  the  commission. 

It  is  otherwise,  however,  in  cases  of  habitual  drunkenness. 
Proof  that  a  party  is  competent  to  manage  his  affairs,  will  not 
be  sufficient,  without  evidence  of  a  permanent  reformation. 
The  general  rule  adopted  by  the  Court  of  Chancery,  that  evi- 
dence would  be  required,  showing  that  the  party  had  voluntarily 
abstained  from  the  use  of  intoxicating  liquors  for  at  least  one 
year  immediately  previous  to  the  application  for  the  restoration 
of  his  property,2  it  is  believed  has  not  been  departed  from,  and 
is  still  considered  the  practice  in  this  state.  Even  on  such 
proof,  the  discharge  of  the  commission  is  altogether  a  matter  of 
discretion ;  and  the  court  may  prefer  the  more  cautious  mode 
of  merely  suspending  the  operation  of  the  inquisition  until  the 
further  order  of  the  court,  thus  restoring  the  party  his  estate, 
but  retaining  control  of  the  proceedings.3 

Application  to  supersede  commission,  and  proceedings  thereon. 

The  application  should  be  made  by  motion,  founded  on  a  peti- 
tion, which  should  come  from  the  lunatic  himself,  and  not  from 
his  relatives,4  stating  the  finding  of  the  inquisition,  &c,  that 
he  has  recovered   (or,   in  case  of  an  habitual  drunkard,  has 


1  2  R.  S.,  55,  §  24  orig. 

1  Matter  of  Hoag,  7  Paige,  312.  s  See  ante,  page 

'  Matter  of  Stanley,  2  Yes.,  Sen.,  25. 
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reformed),  and  praying  that  the  commission  be  superseded  and 
discharged.1  The  petition  should  be  verified,  and  should  also 
be  accompanied  by  the  affidavits  of  disinterested  persons  (in 
cases  of  lunacy,  one  or  more  physicians),  as  to  the  fact  of  his 
restoration  to  a  sound  mind,  and  his  competency  to  manage  his 
affairs. 

Notice  of  the  motion,  together  with  copies  of  the  petition  and 
affidavits,  should  be  served  on  the  committee,  whose  duty  it  is 
to  oppose  the  discharge,  if  in  his  opinion  he  thinks  that  course 
proper. 

Strong  affidavits,  made  by  competent  persons  who  are  in  the 
habit  of  familiarly  associating  with,  or  frequently  observing 
the  party,  and,  in  cases  of  lunacy,  the  affidavits  of  medical  men, 
should  be  furnished,  and  the  lunatic  should  himself  be  in 
attendance  on  the  application,  in  order,  if  it  be  required,  to 
submit  himself  to  the  personal  inspection  of  the  court. 

If  there  be  no  opposition  by  the  committee,  and  the  court  is 
satisfied,  from  the  examination  of  the  lunatic  and  inspection  of 
the  papers,  that  the  application  is  proper,  it  will  grant  an 
order  superseding  the  commission  without  a  reference.  In 
cases  of  opposition,  however,  or  where  the  proof  is  not  entirely 
satisfactory,  the  court  will,  in  general,  order  the  matter  referred 
to  a  referee,  to  take  proof  of  the  facts,  and  also  to  examine  the 
lunatic,  if  he  thinks  proper,  and  report  to  the  court. 2 

Or,  the  court  will,  in  very  special  cases,  especially  after  one 
or  more  applications,  which  have  been  denied,  direct  an  issue 
to  be  made  up  and  tried  by  jury ;  and  in  such  case  may  direct 
the  trial  to  be  at  the  expense  of  the  lunatic  and  his  friends,  and 
not  at  the  charge  of  his  estate,  when  it  is  barely  sufficient  for 
the  maintenance  of  the  lunatic's  family.3 

Report  of  referee,  and  proceedings  thereon. 

The  proceedings  before  the  referee  will  be  on  notice  to  the 
committee.  Testimony  is  to  be  taken  as  in  other  cases ;  and 
he  must  personally  inspect  the  lunatic,  if  so  required.     His 


'  See  form  of  Petition,  Appendix,  No.  357,  (d). 

2  Matter  of  Hanks,  3  John  Ch.  R.,  567.   See  form  of  Order,  Appendix,  No.  363. 

$  Will.  Eq.  Juris.,  689;  6  John.  Ch.  R.,  440. 
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report  should  state  whether  he  has  done  so  or  not,  and  should 
set  forth  the  facts  found  by  him,  with  his  opinion  thereon, 
together  with  the  testimony  taken,  if  so  required  to  do  by  the 
order.1 

The  report  is  to  be  filed,  and  notice  thereof  given  pursuant 
to  the  32d  rule,  and  it  may  be  excepted  to,  and  brought  to  hear- 
ing, in  the  same  manner  as  in  other  cases. 

Hearing,  and  order  thereon. 

Notwithstanding  the  report  and  opinion  of  the  referee  in 
favor  of  discharging  the  commission,  it  is  not  a  matter  of 
course  to  do  so  on  the  commission  of  the  report.  If  not 
satisfied  with  the  facts  as  reported,  the  court  may  send  the 
case  back  to  the  referee,  to  take  further  proof;  or,  it  may 
require  a  personal  inspection  of  the  lunatic,  in  addition  to  that 
made  by  the  referee  ;  or,  instead  of  superseding,  it  may  merely 
suspend  the  operation  of,  the  commission.2  If,  however,  it 
clearly  appear  from  the  facts  reported  that  the  person,  in  the 
language  of  the  statute,3  is  "  restored  to  his  right  mind,  and 
has  become  capable  of  conducting  his  affairs,"  it  is  his  right 
to  have  his  estate  restored  to  him,  and  not  a  mere  matter  of 
discretion.  And,  from  an  order  denying  such  motion,  no  doubt 
an  appeal  would  lie. 

Where  there  is  both  a  committee  of  the  person,  and  a  com- 
mittee of  the  estate,  the  former  will  not  be  discharged  upon 
the  petition  of  the  lunatic,  alleging  that  he  is  so  far  restored 
to  reason  as  to  govern  himself,  if  it  does  not  appear  that  he  is 
yet  competent  to  manage  his  estate,  and  no  application  is  made 
for  the  discharge  of  the  committee  of  the  estate.4  But  the 
commission  may  be  suspended  as  to  the  person,  and  retained  in 
force  as  to  the  estate.5 

If  the  court  is  satisfied  from  the  report  of  the  referee,  or  on 
inspection  of  the  lunatic  and  examination  of  the  papers,  that 
he  is  completely  restored,  it  will  grant  an  order  that  the  com- 


'  See  form  of  Report,  Appendix,  No.  362. 

a  See  form  of  Order  on  Report  of  Referee,  Appendix,  No.  360. 

3  2  R.  S.,  55,  §  24,  orig. 

4  Matter  of  Burr,  17  Barb.,  9. 
6  Ibid.    Will.  Eq.  Juris.,  690. 
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mission  be  superseded,  and  that  the  committee  assign,  transfer 
and  deliver  over  to  the  lunatic,  the  real  and  personal  estate  in 
his  hands.  It  may,  also,  if  the  lunatic  ask  for  such  relief, 
further  order  (as  in  case  of  setting  aside  a  commission  after 
verdict  on  a  traverse)  a  reference  to  take  and  state  the  accounts 
of  the  committee.1  The  more  direct  course,  however,  is  an 
order  merely  superseding  the  commission  and  restoring  his 
estate  to  the  lunatic,2  leaving  him  at  liberty  to  pursue  his 
remedy  for  an  accounting  against  the  committee  (in  case  they 
do  not  agree)  by  action ;  which  mode  (and  not  a  proceeding 
by  petition),  it  is  supposed,  is  the  proper  one  for  him  to  adopt.3 

SECTION  IV. 

PROCEEDINGS  BT  COMMITTEE  FOR  MORTGAGE,  LEASE,  OR  SALE    OF  REAL  ESTATE  OF 

LUNATIC. 

Special  proceedings  are  authorized  by  the  statute,  to  be 
taken  by  the  committee  of  a  lunatic,  person  of  unsound  mind, 
or  habitual  drunkard,  for  the  mortgage  or  sale  of  his  real 
estate,  in  two  classes  of  cases,  namely  : 

1st.  Where  his  personal  estate  shall  not  be  sufficient  for  the 
payment  of  his  debts  ;4  and 

2d.  Where  his  personal  estate,  and  the  rents,  profits  and 
income  of  his  real  estate,  shall  be  insufficient  for  his  mainte- 
nance, or  that  of  his  family,  or  for  the  education  of  his  children.5 

In  the  first  case,  the  statute  gives  the  court  authority  to 
mortgage,  lease  or  sell  ;  in  the  second,  only  to  mortgage 
or  sell.  As  these  proceedings  rest  exclusively  upon  the  sta- 
tute, and  the  court  has  no  authority  in  regard  to  the  luna- 
tic's real  estate,  except  that  derived  from  the  statute,6  it 
follows,  that,  the  statute,  providing  that  such  real  estate 
"  shall  not  be  leased  for  more  than  five  years,  or  mortgaged, 
or  aliened,  or  disposed  of  otherwise  than  is  herein  directed"1 

1  Matter  of  Clapp,  20  How.,  355;  and  see  on  this  subject  ante,  page  367. 

2  See  form  of  Order,  Appendix,  No.  360. 
s  Matter  of  Hopson,  1  Edw.,  8. 

*  2  R.  S.,  53,  §  11,  orig.  5  2  R.  S.,  54,  §  16,  orig. 

6  Matter  of  Pettit,  2  Paige,  598;  Matter  of  Hoag,  7  Paige,  712. 
1  2  R.  S.,  55,  §  23. 
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restricts  the  authority  of  the  court,  in  directing  a  lease  of  such 
real  estate  for  a  longer  period  than  five  years,  to  the  single 
case  above  mentioned,  namely,  for  the  payment  of  debts. 

When  sale  will  be  ordered. 

If  there  is  personal  property  sufficient  for  the  payment  of  his 
debts,  and  the  support  and  maintenance  of  the  lunatic  and  his 
family,  the  court  has  no  authority  to  order  any  part  of  the  real 
estate  to  be  sold.  Not  only  the  income,  but  the  capital  of  the 
personalty  must  be  exhausted ;  or,  at  least,  it  must  appear  that 
it  will,  in  the  natural  course  of  events,  be  soon  exhausted.1  And, 
even  the  consent  of  the  heir  at  law  to  such  a  sale,  will  not  give 
the  court  authority  to  order  it,  under  any  other  circumstances.2 
But,  under  the  head  of  "  maintenance  "  of  a  lunatic  or  habitual 
drunkard,  may  be  included  the  necessary  expenses  attendant 
upon  his  confinement  in  an  asylum.3 

Application,  how  and  where  made. 

The  application  is  required  to  be  made  by  the  committee, 
"  by  petition  to  the  court  by  which  they  were  appointed."4 
This  statutory  provision  is,  no  doubt,  jurisdictional.  If  the 
proceedings  to  appoint  the  committee,  therefore,  are  in  the 
County  Court,  the  Supreme  Court  will  have  no  jurisdiction  to 
order  the  sale,  &c,  of  the  lunatic's  real  estate. 

The  statute  further  prescribes  what  the  petition  shall  con- 
tain, namely,  "  the  particulars  and  amount  of  the  estate,  real 
and  personal,  of  such  idiot,  lunatic,  or  other  person,  the  appli- 
cation which  may  have  been  made  of  any  personal  estate,  and 
an  account  of  the  debts  and  demands  existing  against  such 
estate."  5 

The  petition  should  be  duly  verified  by  the  committee.     It 


1  Matter  of  Pettit,  2  Paige,  598.  a  Ibid.    5  Ves.,  556. 

5  Matter  of  Hoag,  supra.  *  2  R.  S.,  53,  §  11. 

6  2  R.  S.,  53,  §  11.  This  is  in  regard  to  the  application  to  sell,  &c,  for  the 
payment  of  debts.  But  by  §  16,  a  "  similar  application  "  may  be  made  to 
mortgage  or  sell  for  the  lunatic's  maintenance,  "  upon  which  the  same  reference 
and  proceedings  shall  be  had,  and  a  like  order  shall  be  entered,"  &c.  There  is, 
therefore,  substantially  no  difference,  either  in  the  form  of  the  petition  or  the 
proceedings  in  both  classes  of  cases.    See  forms  of  Petition,  Appendix,  No.  364, 
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must  be  presented  "to  the  court" — that  is,  the  court  at  special 
term ;  and  a  mere  chamber  order,  by  a  judge  not  holding  special 
term,  or  "  a  court "  at  chambers,1  is  not  allowable.  The  appli- 
cation may  be  made  ex  parte. 

Reference,  and  proceedings  thereon. 

On  presenting  such  petition,  it  must  be  referred  to  a  referee, 
to  inquire  into  and  report  upon  the  matters  therein  contained. 
This,  also,  is  required  by  statute,  and  cannot  be  dispensed 
with.2  The  court  cannot  grant  an  order  of  sale  without  such 
reference. 

It  is  made  the  duty  of  the  referee  to  examine  into  the  truth 
of  the  representations  made,  to  hear  all  parties  interested  in 
such  real  estate,  and  to  report  thereon  with  all  convenient 
speed.3 

It  is  not  quite  clear  who  are  the  "  parties  interested,"  con- 
templated by  statute,  whom  the  referee  is  required  "  to  hear" — 
that  is,  to  cause  to  be  notified.  Clearly,  the  lunatic,  or  habitual 
drunkard,  is  one  of  such  parties,  and  the  referee  should  not 
proceed  without  proof  of  service  of  notice  on  him.  Any  other 
person  having  a  vested  estate,  not  a  mere  expectancy,  would 
also  be  a  necessary  party  to  be  notified.  And,  the  order  of 
reference  might,  very  properly,  specify  the  names  of  those  who 
would  be  the  heirs  of  the  lunatic  in  case  of  his  death,  as  proper 
persons  to  be  notified,  and  authorized  to  appear ;  though,  it 
does  not  seem  necessary  to  notify  them  in  the  absence  of  any 
such  express  direction  in  the  order  of  reference. 

Report  of  referee,  and  proceedings  thereon. 

The  referee,  as  in  other  cases,  is  to  report  the  facts  found  by 
him,  with  his  opinion  thereon,  and  not  merely  his  opinion  alone1 
that  a  sale,  &c,  is  necessary  or  proper.  The  court  must  judge 
from  the  facts  found,  and,  by  "  an  examination  of  the  matter," 
as  to  the  propriety  of  the  sale.  The  report  must  also  show 
that  the  parties  interested  have  appeared,  or  have  been  duly 
notified  to  attend  the  reference,  and  who  such  parties  are. 


See  Code,  §  24,  as  amended,  1862. 

2  R.  S.,  54,  §  12,  orig.    See  Order  of  Reference,  Appendix,  No.  365. 
'  Jbid. 
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The  report  is  to  be  filed,  and  notice  thereof  given  to  such 
parties  as  have  appeared,  pursuant  to  the  32d  rule.  Exceptions 
may  be  taken  thereto,  as  in  other  cases,  and  the  case  may  be 
brought  on,  upon  the  report  alone  (on  due  notice  to  such  parties 
as  have  appeared),  or  on  the  report  and  exceptions,  in  the 
ordinary  manner.1 

Hearing,  and  order  thereon. 

It  is  provided  by  statute,  that  if,  upon  the  coming  in  of  the 
report,  and  an  examination  of  the  matter,  it  shall  appear  to  the 
court  that  the  personal  estate  of  the  idiot,  &c,  is  not  sufficient 
for  the  payment  of  his  debts,  and  that  the  same  has  been 
applied  to  that  purpose,  as  far  as  the  circumstances  of  the  case 
rendered  proper,  an  order  shall  be  entered,  directing  the  mort 
gaging,  leasing  or  sale  of  the  whole,  or  such  part  of  the  said 
real  estate,  as  may  be  necessary  to  discharge  the  said  debts.2 

The  order  will,  also,  direct  what  additional  security  shall 
be  given  by  the  committee,  for  the  faithful  application  and 
accounting  for  the  proceeds,  it  being  provided  by  statute,  that, 
the  court  may  require  such  additional  security ;  and  may,  also, 
require  an  account  to  be  rendered  from  time  to  time. 

Where  the  real  estate  is  ordered  to  be  mortgaged  or  leased, 
of  course  no  further  proceedings  by,  or  authority  to  the  com- 
mittee (having  executed  and  filed  the  requisite  security)  is 
necessary ;  but  he  may  proceed  at  once  to  execute  such  mort- 
gage or  lease,  the  order  containing  the  necessary  directions  to 
the  committee  for  the  application  of  the  moneys  to  the  payment 
of  all  the  debts  in  an  equal  proportion,  without  giving  any 
preference  to  such  as  are  founded  on  sealed  instruments  ;3  and, 
also,  directing  the  manner  in  which  the  residue  of  such  pro- 


1  See  Vol.  I.,  pp.  567-573.    See  Report  of  Referee,  Appendix,  No.  367. 

s  2  R.  S.,  54,  §  13,  orig.  As  before  observed  (ante,  page  399,  note),  this  pro- 
vision is  in  terms  applicable  to  a  proceeding  for  a  sale,  fyc,  to  pay  debts.  But 
upon  an  application  to  sell  or  mortgage  for  the  maintenance  of  the  lunatic  or  his 
family,  the  course  is  precisely  the  same,  the  statute  providing  that  "  the  same 
reference  and  proceedings  shall  be  had,  and  a  like  order  entered,  &c."  The  order 
therefore,  will  be  slightly  varied  in  form,  but  substantially  the  same.  See  form 
of  Order,  Appendix,  No.  368. 

8  2  R.  S.,  54,  §  15  orig. 

V.  8.   26 
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ceeds  (if  any)  shall  be  secured,  and  the  income  or  produce 
thereof  appropriated.1 

If,  however,  the  real  estate  be  directed  to  be  sold,  a  clause 
may  be  inserted  in  the  order,  directing  the  time  and  manner 
of  such  sale;  and,  also,  that  before  any  conveyance  shall  be 
executed,  the  terms  of  the  sale  shall  be  reported  by  the  com- 
mittee, on  oath  to  the  court,  and  confirmed  by  the  court,  such 
report  and  confirmation  being  required  by  statute  before  the 
conveyance  is  executed.2 

Report  of  sale,  and  confirmation. 

The  contract  of  sale  is  made  in  writing,  subject  to  the 
approbation  of  the  court,  the  same  reported  to  the  court,  and 
an  order,  confirming  the  sale  and  directing  a  conveyance, 
entered,  in  precisely  the  same  manner  as  in  the  case  of  the 
sale  of  an  infants'  real  estate,  which  has  been  considered  in  a 
previous  section.3 

If  the  directions  above  mentioned,  in  regard  to  the  giving  ot 
additional  security ;  for  rendering  an  account  of  the  proceeds, 
from  time  to  time ;  for  directing  the  payment  of  the  debts,  and 
(if  the  sale  be  for  the  maintenance  of  the  lunatic)  directing  the 
manner  of  investing  the  proceeds,  and  appropriating  the  income 
or  produce  thereof,  have  not  been  inserted  in  the  previous 
order,  they  will,  of  course,  be  now  inserted  in  the  order  con- 
firming the  sale  and  directing  a  conveyance.4 

Conveyance,  and  effect  thereof. 

The  conveyance  is  to  be  executed  by  the  committee,  in  pre- 
cisely the  same  manner  as  the  conveyance  of  an  infant's  real 
estate  by  his  guardian5.  Such  conveyance  is  declared  by  statute 
to  be  as  valid  and  effectual  as  if  the  same  had  been  executed 
by  such  idiot,  lunatic,  &c,  when  of  sound  memory  and  under- 
standing.6 


1  2  R.  S.,  54,  §  17,  orig.  J  2  R.  S.,  54,  §  18. 

8  Ante.,  pages  322  et  seq.     See  form  of  Report  of  Sale,  Appendix,  No.  369. 

*  See  form  of  Order  confirming  Report  and  directing  Conveyance,  Appendix, 
No.  370. 

'  See  form  of  Conveyance,  Appendix,  No.  371. 

•  R.  S.,  55,  §  21. 
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Payment  of  debts,  investment  of  proceeds,  and  accounting  for  same. 

If  the  sale  be  for  the  payment  of  debts,  the  order  will  direct 
the  committee  to  pay  such  debts  out  of  the  proceeds,  or  if  not 
sufficient  for  that  purpose,  then  in  equal  proportion,  without 
giving  any  preference  to  such  as  are  founded  on  sealed  instru- 
ments.1 In  case  of  an  insufficiency,  the  committee  should,  of 
course,  pay  no  debts  until  he  has  ascertained  who  the  creditors 
are,  by  due  advertisement,  to  exhibit  their  claims  to  him  at  a 
place,  and  within  a  time,  specified,  with  the  vouchers  thereof, 
similar  to  the  notice  required  by  law  to  be  given  by  an  executor 
or  administrator.  At  the  expiration  of  the  time  specified  in 
the  notice,  he  may  make  his  pro  rata  payments,  exhausting  the 
entire  fund  in  his  hands,  and  report  the  same  to  the  court, 
with  the  receipts  and  vouchers  annexed. 

If  there  be  manifestly  a  sufficiency  to  pay  all  the  debts,  he 
may  make  payments  immediately  as  the  claims  are  presented, 
and,  retaining  a  fund  sufficient  to  meet  all  the  estimated 
demands,  invest  the  residue  according  to  the  directions  in  the 
order. 

If  there  be  no  debts,  and  the  sale  be  for  the  maintenance  of 
the  lunatic  and  his  family,  the  committee  will  at  once  make 
such  disposition  of  the  proceeds,  as  the  court  shall  have  directed. 

The  general  principles  which  govern  the  courts  in  respect  to 
the  investment  of  such  trust  funds,  and  the  appropriation  of 
the  income  thereof,  have  been  considered  in  the  chapter  on 
guardians,  to  which  the  reader  is  referred.2 

If  the  order  so  direct,  the  committee  must,  from  time  to 
time,  render  his  accounts,  as  in  other  cases.3 

Final  report,  and  order  of  confirmation. 

The  proceeds  of  the  sale  having  been  duly  disposed  of  and  in- 
vested, the  committee  should  make  his  final  report  thereof,  under 
oath,  and  accompanied  with  the  vouchers  for  all  payments  made. 

The  report  should  be  presented  to  the  court,  and  an  order 
confirming  the  same  obtained,  and  entered  in  the  office  of  the 
clerk  of  the  county  where  the  proceedings  are.4 

1  2  R.  S.,  54,  §  15. 

2  Ante,  pages  326,  327.  3  Ante,  pages  307,  et  seq. 

*  See  form  of  Report  and  Order  confirming  same,  Appendix,  Nos.  372,  373. 
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SECTION  V. 

PROCEEDINGS  BY  COMMITTEE  FOR  PARTITION  OF  LUNATIC'S  REAL  ESTATE. 

As  in  the  case  of  real,  estate  held  by  infants,  so  the  real 
estate  of  a  lunatic,  idiot,  or  habitual  drunkard,  held  in  joint 
tenancy,  or  in  common,  may  be  partitioned,  on  application  by 
his  committee  to  the  Supreme  Court,  without  the  expense  of 
an  action.  The  statutory  provision,  which  creates  the  juris- 
diction of  the  court  in  such  cases,  is  as  follows : 

"  Whenever  it  shall  appear  to  the  Court  of  Chancery  (Supreme 
Court),  on  the  application  of  any  committee  of  any  idiot,  lunatic,  or  per- 
son mentally  incapable  of  managing  his  affairs,  holding  any  real  estate 
in  joint  tenancy,  or  in  common,  or  in  any  other  manner,  to  authorize 
his  being  made  a  party  to  a  suit  in  partition,  that  the  interest  of  such 
idiot,  lunatic,  or  other  person  as  aforesaid,  or  of  any  of  the  parties 
interested  in  such  estate,  requires  a  partition  thereof,  it  shall  be 
referred  to  a  master  in  chancery  (referee),  to  inquire  into,  and  report 
upon  the  circumstances."1 

This  provision  is  almost  identical  with  that  which  authorizes 
an  application  to  be  made  by  the  general  guardian  of  an  infant, 
for  the  partition  of  such  infant's  real  estate  held  in  joint 
tenancy  or  in  common.2  There  is,  however,  one  essential  point 
of  difference  between  the  two  cases.  In  the  case  of  the  infant's 
estate,  the  general  guardian  may  be  authorized  to  agree  to  a 
partition ;  or,  if  that  be  impracticable,  to  a  sale  thereof.3 
But,  in  the  case  of  the  lunatic,  the  power  of  the  court  does  not 
extend  farther  than  to  authorize  the  committee  to  agree  to  an 
actual  partition,  and  to  execute  the  necessary  releases,  &c.4 

Petition,  and  subsequent  proceedings. 

The  proceedings  are  by  petition  of  the  committee,  and  are 
entirely  similar  to  those  taken  in  the  case  of  a  general 
guardian,  which  have  been  considered  in  a  former  section.5 
Unlike  such  cases,  however,  on  an  application  of  this  nature 


2  R.  8.,  331,  §  89,  orig.  a  2  R.  S.,  330,  §  86,  orig. 

;  Ibid.  "  2  R.  S.,  331,  §  89,  orig. 

•  See  ante,  pages  329  et  seq.     See  also  form  of  Petition,  Appendix,  No.  374. 
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by  a  committe,  a  reference  can,  in  no  event,  be  dispensed  with. 
It  must  be  referred  to  a  referee  "  to  inquire  into,  and  report 
upon  the  circumstances." 1     The  report  is  to  be  made,  filed, 
and  brought  to  hearing,  as  in  other  cases. 
Hearing,  and  order  thereon. 

The  statute  provides,  that,  upon  the  coming  in  of  the  report, 
and  a  hearing  and  examination  of  the  matter,  the  court  may 
authorize  such  committee  to  agree  to  a  partition  of  such  estate, 
and  to  execute  releases  of  the  right  of  such  lunatic,  idiot,  or 
other  person,  as  aforesaid,  in  and  to  the  share  of  such  estate 
falling  to  the  other  joint  tenants,  or  tenants  in  common.2 

There  is  no  provision  of  the  statute,  as  in  the  case  of  the 
general  guardian  of  an  infant,  directing  the  committee  to  report 
the  agreement  for  partition  to  the  court,  on  oath,  to  the  end  of 
having  the  same  approved  and  confirmed  by  the  court,  before 
an  order.,  authorizing  him  to  execute  releases,  shall  be  granted.3 
This,  however,  may,  very  properly,  be  done ;  and,  indeed, 
should  be,  where  the  estate  is  large,  as  a  matter  of  greater 
caution.  But,  from  the  language  of  the  statute,  the  order 
seems  to  authorize  the  committee,  in  the  first  instance,  not 
only  to  agree  to  a  partition,  but  to  carry  it  into  effect,  by  exe- 
cuting the  necessary  releases  to,  and  receiving  the  same  from 
the  other  co-tenants ;  leaving  it .  to  the  court  to  confirm  such 
partition  by  a  final  order,  made  on  the  subsequent  report  of  the 
committee.4 

As  before  remarked,  the  court  has  no  power,  in  any  such 
case,  to  order  a  sale.  If,  therefore,  it  appear,  from  the  report 
of  the  referee,  or  otherwise,  on  the  hearing,  that  the  premises 
are  so  situated  that  partition  thereof  is  impracticable ;  or, 
even,  that  a  sale  would  be  more  for  the  interest  of  the  lunatic, 
the  application  will  be  simply  denied,  and  the  petition  and 
proceedings  dismissed,  leaving  the  parties  to  their  remedy  of 
an  action  for  partition  and  sale,  which,  no  doubt,  may,  by  leave 
of  the  court,  be  instituted  by  the  committee  on  behalf  of  the 
lunatic,  and  making  him  a  party  plaintiff. 

1  See  form  of  Order  of  Reference  and  Report  of  Referee,  Appendix,  Nos.  375,  376. 

2  2  R.  S.,  p.  331,  §-90,  orig.  3  2  R.  S.,  331,  §  87. 
*  See  form  of  Order  directing  Partition,  Appendix,  No.  377. 
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Conveyances  and  releases,  between  the  parties,  and  effects  thereof. 

The  conveyance  or  release,  by  the  committee,  should  be  in 
form,  and  executed  in  the  same  manner,  as  in  case  of  a  deed 
by  a  general  guardian,  to  wit :  in  the  name  of  the  lunatic,  by 
A.  B.,  &c,  his  committee.1  As  the  land  set  off  on  the  parti- 
tion to  the  lunatic  vests  in  him,  and  not  in  his  committee,2  the 
releases  by  his  co-tenants  should  be  to  the  lunatic  in  his  own 
name. 

The  statute  declares  that  such  releases  by  a  committee  shall 
be  as  valid  and  effectual,  to  convey  the  share  of  such  lunatic, 
idiot,  or  other  person  of  unsound  mind,  as  if  the  same  had 
been  executed  by  them  respectively  when  of  sound  mind  and 
understanding,  and  for  a  valuable  consideration.3 

Final  report  of  committee,  and  order  of  confirmation. 

Though  the  statute  does  not  require,  it  seems  to  contemplate, 
that  a  report  should  be  made  by  the  committee,  of  such  agree- 
ment and  conveyance,  and  an  order  of  confirmation  obtained. 
This,  at  all  events,  should  be  done,  for  the  protection  of  the 
title,  where  there  has  been  no  previous  report  of  the  actual 
agreement  for  partition,  and  order  granted  thereon  approving 
the  same. 

The  report  will  be  in  the  usual  form,  under  oath  of  the  com- 
mittee ;  and  an  order  should  be  obtained  (which  may  be  ex 
parte)  at  special  term,  confirming  the  partition,  and  declaring 
the  same  to  be  firm  and  effectual  forever,  and  such  order  should 
be  regularly  entered  in  the  county  where  the  proceedings  are 
instituted,  and  the  premises  are  situated.4 
Costs. 

As  in  other  special  proceedings,  costs  may  be*  allowed,  in  the 
discretion  of  the  court,  on  the  same  principles  which  govern 
the  allowance  of  costs  in  case  of  the  partition  of  an  infant's 
land,  on  application  of  his  general  guardian.5 


1  Hyatt  v.  Seely,  1  Kern,  52.     See  ante,  page  331. 

*  Underhill  v.  Jackson,  1  Barb.  Ch.  R.,  73. 

8  2  R.  S.,  331,  §  91,  orig.     See  form  of  Release  and  Conveyance,  Appendix, 
No.  378. 

*  See  form  of  Report  and  Order  of  Confirmation,  Appendix,  Nos.  379,  380. 
6  See  ante,  page  332. 
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SECTION  VI. 

PROCEEDINGS  TO  COMPEL  LUNATIC  TRUSTEE,  OR  MORTGAGEE  TO  CONVEY. 

In  the  last  chapter,  relative  to  the  estates  of  infants,  the 
subject  of  the  proceedings,  authorized  by  statute,  to  compel 
an  infant  trustee  or  mortgagee  to  convey  real  estate,  held  by 
him  as  such  trustee,  &c,  was  fully  considered.1  The  circum- 
stances under  which  a  lunatic  trustee,  &c,  may  be  authorized 
or  compelled  to  convey,  and  the  authority  conferred  upon  the 
court  in  such  cases,  are  almost  entirely  similar ;  nor  does  the 
practice  essentially  differ  from  those  cases,  so  that  the  remarks 
there  made,  may,  to  a  considerable  extent,  be  applied  to  the 
subject  now  under  consideration. 

As,  in  the  case  of  an  infant  trustee,  the  statute  contemplates 
two  modes  of  proceeding,  namely,  one  by  the  committee  on 
behalf  of  the  lunatic  trustee,  for  authority  to  convey  ;  and  the 
other,  by  the  party  entitled  to  the  conveyance,  to  compel  the 
committee  to  execute  the  same. 

The  statutory  provisions  are  as  follows  : 

"  Whenever  such  idiot,  lunatic,  or  other  person  above  specified, 
shall  be  seized  or  possessed  of  any  real  estate  by  way  of  mortgage, 
or  as  trustee  for  others  in  any'manner,  his  committee  may  apply  to  the 
Court  of  Chancery  (Supreme  Court)  for  authority  to  convey  and  assure 
such  real  estate  to  any  other  person  or  persons  entitled  to  such  con- 
veyance or  assurance,  in  such  manner  as  the  said  court  shall  direct} 
upon  which  a  reference,  and  the  like  proceedings,  shall  be  had,  as  in 
the  case  of  an  application  to  sell  real  estate  as  aforesaid;  and  the 
court,  upon  hearing  all  the  parties  interested,  may  order  such  convey- 
ance or  assurance  to  be  made." 

"  On  the  application  of  any  person  entitled  to  such  conveyance  or 
assurance,  by  bill  or  petition,  the  committee  may  be  compelled,  by  the 
Court  of  Chancery  (Supreme  Court),  on  a  hearing  of  all  parties 
interested,  to  execute  such  conveyance  or  assurance."3 

In  the  cases  comprised  in  the  last  section  above  quoted,  it 
will  be  observed,  the  proceedings  may  be  either  by  bill — that 


1  Chap.  I.,  section  VI.,  ante,  pages  341  et  seq. 

'  2  R.  S.,  55,  §  19,  orig.  '2R.  S.,  55,  §  20  orig. 
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is,  by  action — or,  by  petition.  In  the  cases  falling  under  the 
first  of  the  above  sections,  the  proceedings  are  by  petition 
only,  unless,  perhaps,  in  case  the  committee  shall  have  obtained 
previous  leave  of  the  court,  on  good  cause  shown,  to  commence 
an  action  for  that  purpose. 

Petition,  and  proceedings  thereon. 

The  remarks  made  in  the  previous  chapter,  relating  to  con- 
veyances by  an  infant  trustee,  and  the  circumstances  under 
which  such  conveyance  will  be  ordered  ;  the  nature  and  form 
of  the  petition,  whether  made  by  the  guardian,  or  the  person 
entitled  to  the  conveyance ;  the  order  of  reference  thereon, 
<fec,  are  applicable,  in  the  main,  to  the  cases  now  under  con- 
sideration.1 

The  statute,  however,  provides  that,  upon  such  reference, — 
i.  e.,  in  case  of  a  lunatic  trustee,  &c. — "  the  like  proceedings 
shall  be  had,  as  in  case  of  an  application  to  sell  real  estate  as 
aforesaid ;  and  the  court,  upon  hearing  all  the  parties  interested, 
may  order  such  conveyance  or  assurance  to  be  made."2 

As  in  the  case  of  the  sale  of  a  lunatic's  real  estate,  there- 
fore, the  order  may  properly  direct  that  notice  of  the  hearing 
before  the  referee  be  given  to  the  parties  interested ;  or,  if  it 
do  not,  then  the  referee  must  cause  such  parties  to  be  notified, 
and  should  not  proceed  upon  the  reference,  until  due  proof  of 
service  of  such  notice  has  been  made.3 

If  the  report  do  not  show  that  such  persons  have  either 
appeared  before  the  referee  on  the  hearing,  or  have  been  duly 
notified  thereof,  the  court  will  not  grant  the  order  asked  for, 
but  may  either  dismiss  the  proceedings,  or  send  the  matter 
back  to  the  referee,  with  directions. 

Order,  conveyance,  8fc. 

The  court  will  order  such  conveyance  or  assurance  to  be 
made,  "  in  such  manner  as  the  court  shall  direct."    The  remarks 


1  See  ante,  pages  341  et  seq.    See  also  form  of  Petition  and  Order  of  Reference, 
Appendix,  Nos.  381-383. 

2  2  R.  S.,  55,  §  19,  orig. 

8  As  to  what  persons  may  be  considered  "  parties  interested,"  see  ante, 
page  400. 
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upon  that  subject,  in  the  preceding  section,  relative  to  the 
conveyance  by  the  guardian  of  an  infant  trustee,  the  mode  of 
executing  the  same,  &c,  are  also  fully  applicable  to  the  subject 
here  under  consideration.1 

Such  conveyance  is  declared,  by  statute,  to  be  as  valid  and 
effectual  as  if  the  same  had  been  executed  by  such  idiot, 
lunatic,  &c,  when  of  sound  mind  and  understanding.2 

SECTION  VII. 

PROCEEDINGS  TO  OBTAIN  SPECIFIC  PERFORMANCE   OF  CONTRACT   MADE  BY  LUNATIC 

WHILE  OF  SANE  MIND. 

It  is  provided  by  statute  that  the  Supreme  Court  (succeeding 
to  the  powers  of  the  Court  of  Chancery)  shall  have  authority 
to  decree  and  compel  the  specific  performance  of  any  bargain, 
contract,  or  agreement,  made  by  any  lunatic,  person  of  unsound 
mind,  or  habitual  drunkard,  while  such  lunatic,  or  other  person, 
was  capable  to  contract ;  and  to  direct  the  committee  of  such 
person  to  do  and  execute  all  necessary  conveyances  and  acts 
for  that  purpose.3 

No  particular  mode  of  procedure  is  pointed  out,  the  fore- 
going being  the  only  statutory  provision  on  the  subject.  In 
the  parallel  case  of  decreeing  and  compelling  a  specific  per- 
formance by  an  infant  heir,  the  statute  expressly  provides  that 
it  may  be  on  petition  of  the  executors  or  administrators  of  the 
estate  of  the  deceased,  or  of  any  person  or  persons  interested 
in  the  contract.4  No  such  provision  is  contained  in  the  statute 
regarding  lunatics  and  persons  of  unsound  mind.  It  is  thought, 
however,  that  the  court  has  such  jurisdiction  on  summary 
application  by  petition,  as  well  as  by  action.5  In  many  cases, 
especially  where  the  proceeding  is  adverse  to  the  lunatic, 
and  is  resisted  by  the  committee,  an  action  is,  no  doubt,  the 
better  and  more  appropriate  remedy — the  party  prosecuting, 
first  obtaining,  for  greater  caution,  leave  of  the  court  to  bring 


1  jlnte,  pages  341  et  seq.  !  2  R.  S.,  55,  §  21. 

8  2  R.  S.,  55,  §  21.  *  2  R.  S.,  194,  §  169,  orig. 

6  Craiy's  Pr.,  194. 


410  SPECIFIC  PERFORMANCE  BY  LUNATIC. 

such  action;1   and    making   both   the   committee  and  lunatic 
parties  thereto. 

But,  there  are  cases  in  which  the  proceeding  by  petition  is 
clearly  the  most  proper  course,  as  where  the  committee  himself 
deems  the  lunatic's  contract  one  which  ought  to  be  executed, 
and  the  other  party  to  the  contract  is  also  ready  and  willing 
to  perform.  In  such  case,  it  is  manifestly  the  duty  of  the  com- 
mittee to  avail  himself  of  this  cheap  and  summary  mode  of 
proceeding,  and  avoid  the  expense  of  an  action  by  the  adverse 
party,  for  a  specific  performance. 

Petition,  and  proceedings  thereon. 

The  statute,  like  that  in  regard  to  infants,  is  not  confined 
to  contracts  for  the  conveyance  of  land,  but  embraces  "  any 
bargain,  contract,  or  agreement."2  The  circumstances  under 
which  specific  performance  will  be  ordered,  and  the  incidents 
attending  it,  have  been  considered  in  the  section  on  perform- 
ance by  an  infant  heir.3 

The  application  is  to  be  made  at  special  term,  and  is  founded 
on  petition,  upon  the  presenting  of  which  the  usual  order  of 
reference  will  be  allowed  ;  and,  upon  the  coming  in  of  the 
referee's  report,  an  order  may  be  made  directing  a  specific 
performance  according  to  the  circumstances  of  the  case.4 

The  proceedings  are  so  entirely  analogous  to  those  taken  to 
obtain  the  specific  performance  by  an  infant  heir,  of  the  con- 
tract of  his  ancestor,  which  have  been  already  considered,  that 
it  is  not  necessary  to  trace  their  course  more  particularly  in 
this  place. 

As  in  that  case,  so  in  this,  the  order  will  direct  the  mode  in 
which  the  conveyance  (if  one  is  ordered)  is  to  be  executed,  or 
the  manner  in  which  the  contract  is  to  be  performed ;  and,  if 
money  is  to  be  paid  on  behalf  of  the  lunatic,  will  specify  the 
sum,  and  from  what  fund,  and  to  whom  paid ;  or,  if  money  is 
to  be  received  by  the  committee,  will  direct  the  mode  of  its 
application  or  investment.5 

1  Though  this,  p'erhaps,  is  not  necessary,  it  being  a  suit  of  an  equitable  nature; 
see  ante,  page  376. 

'  2  R.  S.,  55,  §  22.  s  Ante,  pages  333  et  seq.       '         *  Crary's  Pr.,  194. 

6  See  forms  of  petition  and  proceedings  thereon.    Appendix  Nos.  386-391. 
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CHAPTER  III. 

SPECIAL  PROCEEDINGS  FOR  SALE  OF  THE  REAL  ESTATE  OF  RELIGIOUS 

CORPORATIONS. 

The  common  law  right  of  all  corporations  aggregate  to  alien 
their  property,  was  restricted  in  the  case  of  property  owned 
by  church  and  religious  corporations,  by  several  restraining 
statutes,  passed  at  an  early  day  in  England,  and  this  restriction 
became  part  of  the  common  law,  both  of  England  and  this 
country.1 

This  restriction  was  removed  in  this  State  in  the  year  1806, 
by  an  act  of  the  Legislature,  authorizing  the  Chancellor,  in 
case  he  should  deem  it  proper,  to  make  an  order,  upon  the 
application  of  a  religious  corporation,  for  the  sale  of  their 
estate,  and  for  the  application  of  the  proceeds  thereof  to  such 
uses  as  the  corporation,  with  his  consent  and  approbation, 
should  think  proper. 

The  act  was  reenacted  in  1813  (and  is  contained  in  the  revi- 
sion), the  11th  section,  chapter  60,  of  which  has  continued 
from  that  time  the  law  of  this  State,  and  is  as  follows  :2 

"  That  it  shall  be  lawful  for  the  Chancellor  (Supreme  Court)  of  this 
State,  upon  the  application  of  any  religious  corporation,  in  case  he 
shall  deem  it  proper,  to  make  an  order  for  the  sale  of  any  real  estate 
belonging  to  such  corporation,  and  to  direct  the  application  of  the 
moneys  arising  therefrom  by  the  said  corporation,  to  such  uses  as  the 
same  corporation,  with  the  consent  and  approbation  of  the  Chancellor 
(Supreme  Court),  shall  conceive  to  be  most  for  the  interest  of  the 
society  to  which  the  real  estate  so  sold  did  belong:  Provided,  that  this 
act  shall  not  extend  to  any  of  the  lands  granted  by  this  State  for  the 
support  of  the  gospel." 


1  See  De  Ruyter  v.  St.  Peter's  Church,  3  Barb.  Ch.  R.,  119,  affld.,  3  Corns., 
238;  Wyatt  v.  Benson,  23  Barb.,  327. 
5  2  R.  S.,  218;  Laws  of  1813,  chap.  60,  §  11;  2  R.  S.  (5th  ed.),  p.  610. 
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In  addition  to  this  statutory  provision  relating  to  the  sale  of 
the  real  estate  of  religious  corporations,  it  is  enacted,  that  it 
shall  not  be  lawful  for  any  church  or  religious  corporation  to 
mortgage  any  burying  ground,  used  for  the  interment  of  human 
remains,  for  the  use  of  which  they  shall  have  received  com- 
pensation, without  the  previous  consent,  in  writing,  of  three- 
fourths  in  number  of  the  congregation  or  society  of  such  church 
or  corporation ;  which  consent  shall  be  proved  or  acknowledged, 
in  the  same  manner  as  deeds  are  now  required  by  law  to  be 
proved  or  acknowledged,  and  shall  thereupon  be  recorded  in 
the  office  of  the  register  of  the  city,  or  clerk  of  the  county,  in 
which  such  burying  ground  is  situated.1 
In  what  cases  sale  will  be  ordered. 

The  construction  put  upon  the  act  of  1806,  by  the  Chancel- 
lor, was,  that  it  was  designed  to  give  to  every  religious 
corporation  an  unlimited  power  to  convey  any  real  property 
held  by  them  in  trust  for  the  corporators ;  provided,  the  pre- 
vious consent  of  the  court  was  obtained  to  such  alienation  of 
the  church  property,  and  a  direction  given  for  the  proper  applica- 
tion of  the  proceeds  thereof  for  the  benefit  of  the  corporators.2 

The  assent  of  the  court  must  be  obtained  previous  to  the 
sale,  and  it  is  doubted  whether  a  subsequent  ratification  would 
give  validity  to  an  otherwise  void  sale.3 

But,  while  the  court  (succeeding  to  the  authority  of  the 
Chancellor)  has  power  either  to  assent  to,  or  forbid,  a  sale,  it 
can  go  no  farther ;  it  can  compel  the  corporation  to  retain  the 
property,  by  withholding  its  assent  to  a  sale,  but  it  cannot 
impose  conditions,  or  dictate  to  the  corporation  how,  or  to 
whom,  it  shall  sell,  or  require  it  to  sell  against  its  will,  or 
otherwise  control  it  in  the  disposition  of  its  property,  or  the 
proceeds  thereof.4 

It  has  been  considered  that  the  assent  of  the  court  is  neces- 
sary only  in  case  of  a  sale  of  the  real  estate  where  the  pur- 


1  Laws  of  1842,  p.  259. 

a  Reformed  Dutch  Church  in  Garden  Street  v.  Mott,  7  Paige,  78. 
3  Ibid.     Crary's  Practice,  445.  ■. 

'  Matter  of  Reformed  Dutch  Church  of  Saugerties,  16  Barb.,  2-37;  Wyatt ». 
Benson,  23  Barb.,  237;  4  Abbott,  182. 


SALE  OF,  "WHEN  AND  HOW  MADE.  413 

chaser  acquires  the  absolute  inheritance ;  and,  therefore,  such 
consent  is  not  required  in  case  of  the  sale  of  a  pew,  where  the 
purchaser  acquires  merely  a  limited  usufructuary  right.1  It  is 
otherwise,  however,  where  an  absolute  transfer  of  the  title  is 
intended.2 

Nor,  is  the  assent  and  order  of  the  court  necessary  to  give 
validity  to  a  mortgage  executed  by  a  religious  corporation  for 
a  portion  of  the  purchase  money  of  the  premises.  The  statute 
is  applicable  only  to  a  case  where  the  church  is  the  owner  of 
real  property  ;  and  its  object  is,  that  the  court  may  control  the 
disposition  of  the  proceeds,  and  prevent  a  misapplication  of 
the  trust  funds.3 

To  what  courts  application  may  be  made. 

The  Supreme  Court,  succeeding  to  the  powers  of  the  Chancel- 
lor, has  now  general  jurisdiction  to  grant  an  application  of  this 
kind. 

The  County  Court  has,  also,  authority,  by  sub.  9,  of  section 
30  of  the  Code,  to  order  the  mortgage  or  sale  of  the  real  pro- 
perty, situated  within  the  county,  of  a  religious  corporation, 
and  the  disposition  of  the  proceeds  thereof. 

The  Court  of  Common  Pleas,  of  the  city  and  county  of  New 
York,  has  also  jurisdiction,  when  the  premises  are  situated 
within  the  limits  of  that  city  ;4  and,  also,  the  Superior  Court 
of  the  city  of  Buffalo,  when  the  premises  are  there  situated.5 

By  whom  application  may  be  made. 

The  application  is  made  in  the  name  of  the  corporation.  It 
cannot  be  made  by  the  trustees,  acting  under  a  vote  of  the 
majority  of  the  board,  but  must  be  by  the  corporation,  in  its 
corporate  name,  sanctioned  by  a  majority  of  the  corporators — 
that  is  to  say,  all  the  members  of  the  congregation  who  have 
the  privilege  of  voting.6     An  order  of  sale,  granted  on  the 


1  Freleigh  v.  Piatt,  5  Cow.,  494. 

2  Matter  of  Reformed  Dutch  Church  of  Saugerties,  16  Barb.,  237;  Voorhies  v 
Presbyterian  Church  of  Amsterdam,  8  Barb.,  137,  affid.,  17  Barb.,  104. 

3  South  Baptist  Society  of  Albany  v.  Clapp,  18  Barb.,  36. 

4  Laws  of  1854,  p.  464,  §  6. 
6  Ibid,  p.  224,  §  9. 

*  Wyatt  v.  Benson,  23  Barb.,  327;  4  Abbott,  182. 


414  REAL  ESTATE  OF  RELIGIOUS  CORPORATIONS. 

petition  of  a  majority  of  the  board  of  trustees,  it  subsequently 
appearing  that  such  order  was  not  sanctioned  by,  but  was  in 
opposition  to  the  wishes  of,  a  majority  of  the  congregation,  the 
order  being  unexecuted,  was  considered  to  be  still  under  the 
control  of  the  court,  and  was  revoked.1 

How  application  may  be  made. 

The  proper  mode  of  making  the  application  is  by  petition  of 
the  corporation,  by  its  corporate  name  and  style.  It  should 
set  forth  the  incorporation  of  the  society,  and  date  thereof; 
describe  the  property  intended  to  be  mortgaged  or  sold,  and 
the  value  thereof,  and  for  how  much  the  same  can  be  sold ; 
state  the  particular  reasons  which  render  a  sale  desirable  or 
necessary ;  the  mode  in  which  it  is  proposed  to  dispose  of  the 
avails  or  proceeds  of  the  sale  ;  and  show  that  the  application 
for  the  sale  is  authorized,  and  the  proposed  mode  of  disposiEg 
of  the  proceeds,  sanctioned  by  a  majority  of  the  corporators, 
or  otherwise,  and  that  the  application  is  made  on  their  behalf 
and  with  their  assent.2 

It  is  not  necessary  for  the  corporation  to  show  that  it  has 
found  a  purchaser  for  the  premises  proposed  to  be  sold ;  but, 
a  conditional  order  can  be  made,  authorizing  a  sale  at  a  price 
not  less  than  a  sum  fixed  by  the  court,  and  so  that,  if  a  pur- 
chaser cannot  be  found  at  that  sum,  there  will  be  no  sale.3 

The  petition  may  be  signed  by  the  trustees,  directors,  &c, 
(or  a  majority  of  them)  representing  the  corporation,  or  by 
the  president  thereof,  in  which  case  it  should  recite  the 
authority  of  the  president  conferred  by  resolution  of  the 
board.  It  must  be  verified  by  affidavit,  or  other  proof  furnished, 
showing  the  assent  of  the  corporators,  or  a  majority  of  them, 
to  the  proposed  sale  and  disposition  of  the  proceeds.4 

The  petition  is  presented,  without  notice,  to  the  court  at  a 
special  term,  or  Circuit  Court.  If  the.  application  is  made  to 
the  County  Court,  it  may  be  made  to  the  judge  at  any  time, 


1  Wyatt  v.  Benson,  23  Barb.,  327;  4  Abbott,  182. 
3  Ibid.    See  form  of  Petition,  Appendix,  No.  392. 

3  Matter  of  Brick  Presbyterian  Church,  New  York,  3  Edw.,  155. 

4  Wyatt  v.  Benson,  supra. 
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either  in  or  out  of  court,  that  court  being  always  open  for  the 
transaction  of  any  business  for  which  no  notice  is  required  j1 
but   the  order,  whether  made  in  or  out  of  court,  should  be 
entitled,  and  the  papers  recite  the  proceedings  as  in  court.2 
Order  of  reference,  and  proceedings  thereon. 

While  the  court,  no  doubt,  has  the  power  to  grant  an  order 
of  sale  in  such  cases,  without  a  reference,  yet,  the  usual  course, 
especially  if  it  appear  that  the  proceeding  is  not  entirely  with- 
out opposition,  is  to  refer  the  matter  to  a  referee  to  inquire  into 
the  truth  of  the  allegations  set  forth  in  the  petition,  and  to 
report  thereon  to  the  court.3 

The  order  is  in  the  usual  form  of  orders  of  reference  to 
inquire  into  and  report  upon  the  facts;  and,  as  in  other  cases, 
the  facts  established,  and  not  the  mere  conclusions  of  the 
referee,  must  be  reported,  although  it  is  no  doubt  proper  for 
the  order  to  direct  the  referee  to  report  the  facts,  with  his 
opinion  thereon. 

The  order  may,  also,  contain  special  directions  in  regard  to 
the  manner  in  which  it  is  to  be  executed,  &c,  &c,  if  the  court 
think  proper  to  make  them ;  and,  also,  specially  direct  notice 
of  the  proceedings  and  reference  to  be  given,  as,  for  example, 
to  the  dissenting  minority  of  the  trustees,  or  directors,  &c. 
Report  of  referee,  and  proceedings  thereon. 

The  report  is  made  and  filed,  under  the  provisions  of  the 
32d  rule,  and  notice  thereof  given  to  any  party  who  has 
appeared  on  the  reference,  as  in  other  cases.  It  may  be 
excepted  to,  and  the  exceptions  and  report  brought  to  hearing, 
on  notice,  in  the  usual  way  ;4  or,  where  no  notice  is  directed 
in  the  order  to  be  given,  the  report  may  at  once  be  presented 
to  the  court,  and  the  order  of  sale,  &c,  applied  for  without 
notice  or  filing,  and  the  report  may  subsequently  be  filed,  and 
order  entered. 

Order  authorizing  sale,  and  disposition  of  the  proceeds. 

The  order  usually  directs  the  sale  to  be  made  by  the  corpo- 
ration, which  is  done  in  the  usual  mode  of  executing  convey- 

J  Code,  §  31.  3  Crary's  Pr.,  147. 

a  See  order  of  Reference,  Appendix,  No.  393. 
4  See  Vol.  1.,  pp.  569-572. 
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ances  by  corporations,  namely,  by  resolution  of  the  board  of 
trustees  or  directors,  as  evidenced  by  the  corporate  seal ;  or, 
that  the  sale  be  made  by  the  trustees,  or  the  majority  of  them  ; 
or,  even,  that  it  be  made  by  a  referee  specially  appointed  for 
that  purpose.1 

If  the  petition  has  set  forth  an  offer,  or  conditional  agreement, 
to  purchase  for  a  specified  sum,  by  a  party  named,  and  it 
appears,  from  the  report  of  the  referee,  that  such  sum  is  the 
fair  value  of  the  property,  the  order  will  authorize  the  sale  to 
be  made  to  such  person  for  such  consideration.  But,  if  the 
petition  do  not  show  that  an  offer  has  been  made,  or  a  purchaser 
found,  the  order,  as  has  been  remarked,  may  authorize  a  sale 
to  be  made  at  not  less  than  a  fixed  sum2  (say  the  value  of  the 
property  as  found  by  the  referee) ;  or,  as  in  cases  of  sales  of 
infants'  estates,  the  order  may  authorize  the  trustees,  &c,  to 
contract  for  a  sale,  and  to  report  such  contract  to  the  court 
before  executing  any  deed  of  conveyance ;  in  which  case,  the 
proceedings  will  be  precisely  similar  to  those  taken  in  cases  of 
sales  of  the  real  estate  of  infants,  which  have  been  pointed  out 
in  a  preceding  chapter.3 

The  order  will  also  specify  the  manner  in  which  the  corpo- 
ration or  its  trustees  are  authorized  to  dispose  of  the  proceeds 
of  such  estate,  either  as  to  the  payment  of  the  debts  of  the 
society,  the  investment  in  other  real  estate  or  buildings  for 
public  worship,  the  distribution  of  the  same  among  the  original 
contributors  or  pew-holders,  or  other  manner  in  which  the 
majority  of  the  corporators  may  determine  to  be  most  for  the 
interests  of  the  society.  But  the  court  cannot  direct  such  dis- 
position, or  any  disposition  whatever,  of  the  proceeds,  against 
the  consent  or  without  the  approbation  of  a  majority  of  the 
corporators.  Its  powers  are  negative,  merely.  It  may  with- 
hold its  assent,  and  thus  prevent  the  application  of  the  pro- 


1  See  De  Ruyter  v.  Trustees  of  St.  Peter's  Church,  3  Corns.,  238,  affirming 
S.  C,  3  Barb.  Ch.  R.,  119. 

3  Matter  of  the  Brick  Presbyterian  Church,  3  Edw.  Ch.  R.,  155. 

8  Ante,  page  322.  See  form  of  Order,  and  Report  of  Trustees,  Appendix, 
Nos.  396,  397. 
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ceeds  in  any  specified  manner  ;  but  it  cannot  direct  the  corpo- 
ration how  to  apply  the  moneys.1 

Final  report,  and  order  of  confirmation. 

A  final  report  of  the  doings  of  the  trustees,  &c,  in  regard  to 
the  sale  and  disposition  of  the  proceeds,  does  not  seem  to  be 
absolutely  necessary  ;  but,  if  deemed  advisable,  for  greater 
caution,  it  may  be  made,  and  an  order  of  confirmation  there- 
upon obtained.  This  will,  more  especially,  be  proper,  where 
the  sale  is  made  to  pay  off  various  indebtednesses  of  the  con- 
gregation, in  which  case  the  report  will  set  forth  the  payments 
in  detail,  and  the  several  receipts  taken  thereon  can  be  annexed 
to  the  report,  and  filed.2 


1  Matter  of  the  Reformed  Dutch  Church  of  Saugerties,  16  Barb.,  237. 

'  See  forms  of  final  report  and  order  of  confirmation.    Appendix  Nos.  397,  398. 
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CHAPTER  IV. 

PROCEEDINGS   IN   EQUITY   IN   REGARD   TO    CORPORATIONS. 

Section  I.  Proceedings  by  petition  on  behalf  op  judgment  creditor,  for  sequestra- 
ting THE  PROPERTY  OF  AN  INSOLVENT  CORPORATION,  APPOINTING  A  RECEIVER 
THEREOF,  AND  OBTAINING  SATISFACTION  OF  A  JUDGMENT  OR  DECREE. 

II.    Proceedings  by  petition  on  behalf  of  the  directors,  Sec.,  of  a  corporation 

FOR   A  VOLUNTARY  DISSOLUTION  OF  THE    CORPORATION. 

III.  Proceedings  by  bill  or  petition  against  insolvent  banking  or  insurance 

CORPORATIONS,   FOR  AN  INJUNCTION,  AND  APPOINTMENT  OF  RECEIVER. 

IV.  Proceedings  by  bill  or  petition  against  directors    or   managers   of    a 

CORPORATION,   TO  COMPEL    THE    EXECUTION  OR  RESTRAIN  THE  ABUSE  OF  THE 
CORPORATE  powers. 

These  proceedings  in  equity,  in  regard  to  corporations  and  the 
directors,  officers,  or  trustees  thereof,  are  regulated  by  the 
provisions  of  the  second  and  third  articles  of  title  four, 
chapter  eight,  part  third,  of  the  Revised  Statutes.  Article 
second  contains  the  provisions  relative  to  proceedings  against 
insolvent  corporations ;  and,  also,  proceedings  against  the 
directors,  trustees,  or  other  managers  of  a  corporation,  to 
compel  the  due  execution  of  the  corporate  powers,  or  restrain 
their  abuse.  Article  third,  the  proceedings  taken  on  behalf  of 
the  directors,  &c,  to  obtain  a  voluntary  dissolution  of  the 
corporation,  and  wind  up  its  business.'  Both  of  these,  so  far  as 
they  may  be  classed  under  the  head  of  "special  proceedings" 
in  equity  will  be  briefly  noticed  in  the  present  chapter. 

SECTION  I. 

PROCEEDINGS  BY  PETITION  ON  BEHALF  OF  A  JUDGMENT  CREDITOR  FOR  SEQUES- 
TRATING THE  PROPERTY  OF  AN  INSOLVENT  CORPORATION,  APPOINTING  A 
RECEIVER  THEREOF,  AND  OBTAINING  SATISFACTION  OF  HIS  JUDGMENT  OR 
DECREE. 

This  proceeding  is  by  petition,  of  the  judgment  creditor,  after 
the  return  of  an  execution  unsatisfied.  The  provision  of  the 
statute,  in  regard  to  it,  is  as  follows  :x 


1  2  R.  S.,  463,  §  36,  orig. 
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"Whenever  a  judgment  at  law,  or  a  decree  in  equity,  shall  be 
obtained  against  any  corporation,  incorporated  under  the  laws  of  this 
state,  and  an  execution  issued  thereon  shall  have  been  returned  unsat- 
isfied, in  part  or  in  the  whole,  upon  the  petition  of  the  person  obtaining 
such  judgment  or  decree,  or  his  representatives,  the  Court  of  Chancery 
(Supreme  Court)  may  sequestrate  the  stock,  property,  things  in  action 
and  effects  of  such  corporation,  and  may  appoint  a  receiver  of  the 
same." 

But  it  has  been  held,  that  though  the  statute  appears  to  con- 
template a  proceeding  by  petition  alone,  yet  that  a  creditor 
may  proceed  under  it  by  bill — that  is,  by  action — as  well  as  by 
petition,  to  reach  the  corporate  property,  especially  where  it 
is  intended  to  charge  stockholders  or  directors  personally 
with  the  debts.1  In  such  cases,  no  doubt,  the  better  course 
will  be  to  proceed  by  action,  with  the  view  of  obtaining  not 
only  the  provisional  remedy  of  a  receiver,  and  a  sequestration 
of  the  corporate  property,  but  also  a  final  judgment,  which 
shall  enable  the  creditor,  in  case  the  corporation  assets  be 
insufficient,  to  enforce  his  judgment  against  the  stockholder, 
&c,  personally,  in  case  he  be  personally  liable.  Such  action 
will,  of  course,  be  conducted  in  the  same  manner  as  other 
equity  actions,  which  have  been  fully  considered  in  the  first 
volume,  to  which  the  reader  is  referred  ;  and  also  to  the  pre- 
ceding chapter  of  the  present  volume,  respecting  suits  by  judg- 
ment creditors.2  In  this  place,  we  shall  merely  notice,  briefly, 
the  proceedings  by  petition. 

Petition  by  judgment  creditor,  and  proceedings  thereon. 

The  petition  is  by  the  judgment  creditor,  or  "  his  represent- 
atives," that  is,  his  executors  or  administrators,  or  his  or  their 
assigns.  It  must  show  upon  its  face,  the  facts  necessary  to 
give  the  court  jurisdiction,  that  is,  a  judgment,  or  decree  reco- 
vered, and  the  amount  due  thereon,  and  that  an  execution  has 
been  returned  unsatisfied,  in  whole  or  in  part.     The  subject  of 


1  Judson  v.  Kossie  Galena  Co.,  9  Paige,  598;  Morgan  v.  N.  Y.  &  Albany  R.  R. 
Co.,  10  Jdem,  290. 

1  Jtnte,pp.  126  et  seq.  And  see  as  to  parties  plaintiff  in  such  actions,  atite, 
page  134;  12  Barb.,  119;  20  Barb.,  378. 
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the  issuing  and  return  of  the  execution  has  been  considered, 
and  the  cases  cited,  in  another  part  of  this  work.1 

The  petition  should,  properly,  be  like  a  complaint  in  a  similar 
case,  on  behalf  of  the  creditor,  and  all  others  who  shall  come 
in  and  contribute  to  the  expenses,  and  prove  their  debts ;  for  a 
judgment  creditor  cannot  obtain  a  preference  under  this  sta- 
tute, but  the  final  order  or  decree  will  be  for  the  benefit  of  all 
the  creditors,  and  the  assets  are  to  be  distributed  ratably, 
without  reference  to  the  time  of  the  accruing  of  the  demands.2 

The  petition  should  be  verified  by  the  affidavit  of  the  cre- 
ditor, in  the  usual  form.3 

Service  of  notice,  and  copy  of  petition. 

The  petition  should  be  served  by  copy,  on  the  president  or 
other  proper  officer  of  the  corporation,  together  with  a  notice 
of  the  time  and  place  of  its  presentation  ;4  or  an  order  to  show 
cause  may  be  obtained ;  but  a  receiver  will  not  be  appointed 
ex  parte.5 

Hearing,  and  order  thereon. 

The  motion  is  made  at  special  term.  If  the  application  is 
resisted,  or  any  disputed  questions  of  fact  appear  on  the  peti- 
tion and  opposing  affidavits,  the  court,  as  in  other  cases,  will 
either  decide  the  matter  upon  the  papers  before  it,  or  order  a 
reference  as  to  the  issues,  and  await  the  coming  in  of  the 
report  of  the  referee,  before  making  a  final  order  or  decree. 

Preliminary  injunction,  and  receiver. 

The  court  may,  however,  grant  an  order  of  reference  as  to 
issues  of  fact,  and  reserve  its  final  decision,  and  at  the  same 
time  grant  an  injunction  and  a  receiver,  to  prevent  an  improper 
disposition  of  the  property,  and  protect  the  rights  of  the  cre- 
ditors, pending  the  litigation.  An  injunction,  though  it  will 
not  be  granted  ex  parte,  out  of  court,  depriving  the  officers  of 


1  Ante,  pp.  130-132.    See  also  2  Paige,  482;  5  Paige,  521. 
1  Morgan  v.  N.  Y.  &  Albany  R.  R.  Co.,  10  Paige,  290;  Loweree  v.  American 
Fire  Insurance  Co.,  6  Paige,  482. 

'  See  form  of  Petition,  Appendix,  No.  399. 

*  See  form  of  Notice,  Appendix,  No.  400. 

6  Deyoe  v.  Ithaca  &  Owego  R.  R.  Co.,  5  Paige,  521. 
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the  corporation  of  the  whole  property,  will  usually  be  allowed 
as  part  of  the  order  appointing  a  receiver.1 

The  injunction  is  granted,  and  receiver  appointed,  in  the 
same  manner  as  in  cases  of  ordinary  creditors'  suits.2  The 
practice  in  regard  to  the  appointment  of  a  receiver,  the  nature 
of  the  office,  arid  his  general  powers  and  duties,  have  been  con- 
sidered in  the  first  volume  of  this  work.3 

A  few  additional  remarks,  specially  applicable  to  a  receiver- 
ship created  pursuant  to  the  section  of  the  statute  now  under 
consideration  (section  36 4),  are  all  that  is  necessary  in  this 
place.  Before  proceeding  to  notice  these,  however,  it  will  be 
necessary  to  speak  of  the  "  final  decree,"  referred  to  by  the 
statute,  its  nature,  and  the  manner  of  entering  the  same. 

Final  hearing  and  decree. 

The  statute  provides  as  follows  : 

"Upon  a  final  decree  upon  any  such  petition,  the  court  shall  cause 
a  just  and  fair  distribution  of  the  property  of  such  corporation,  and  of 
the  proceeds  thereof,  to  be  made  among  the  fair  and  honest  creditors 
of  such  corporation  in  proportion  to  their  debts  respectively,  who  shall 
be  paid  in  the  same  order  as  provided  by  this  title,  in  the  case  of  a 
voluntary  dissolution  of  a  corporation."6 

The  mode  of  obtaining  and  entering  this  final  order  or  decree, 
it  is  obvious,  must  depend  somewhat  upon  circumstances.  For, 
in  the  first  place,  the  original  order  of  the  receiver's  appoint- 
ment may  be  the  "  final  decree  "  spoken  of  by  the  foregoing 
statute ;  as  where  there  is  no  opposition,  &c,  and  the  order 
not  only  directs  the  sequestration  of  the  stocks  and  property, 
but  the  distribution  of  the  proceeds.  Or,  as  before  remarked,6 
where  there  are  disputed  questions  of  fact,  such  issues  may,  by 
an  order,  be  referred  to  a  referee,  and  in  the  same  order  a 
receiver  may  be  appointed,  and  an  injunction  allowed ;  in 
which  case,  the  final  hearing  and  decree,  must  await  the  com- 
ing in  of  the  report.    Or,  if  no  such  referee  has  been  appointed, 


»  Morgan  v.  N.  Y.  &  Albany  R.  R.  Co.,  10  Paige,  290 

3  See  ante,  pages  144-148. 

a  See  Vol.  1.,  pp.  357,  390,  401  et  seq. 

*  2  R.  S.,  p.  463. 

s  2  R.  S.,  463,  §  37,  orig.  •  See  ante,  page  420. 
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the  order  may  simply  sequestrate  the  property  and  effects  of 
the  corporation,  and  appoint  the  receiver,  reserving  further 
directions ;  in  which  case,  the  final  hearing  and  decree  must 
be  made  upon  a  subsequent  motion  and  application  in  the  same 
matter.1 

In  such  cases,  that  is  to  say,  if  the  original  order  of  appoint- 
ment of  the  receiver  be  not  itself  the  "  final  decree,"  but  reserves 
the  question  of  the  final  distribution  of  the  assets,  then,  the 
receiver,  having  proceeded,  pursuant  to  the  order  appointing 
him,  to  sequestrate  the  stock,  property,  things  in  action,  and 
effects  of  the  corporation,  and  having  reduced  the  same  to 
money,  and  the  report  of  the  referee  (if  any)  having  been  made 
and  filed,  the  cause  may  be  brought  on  for  final  hearing  and 
decree,  in  the  same  manner  as  in  cases  of  actions  by  judgment 
creditors  pointed  out  in  the  chapter  on  that  subject.2 

The  decree  is  to  be  settled  and  entered  in  the  usual  way  ;s 
and,  though  strictly  speaking,  a  decretal  order  merely,  is  in 
its  nature  final,  from  which  an  appeal  may  be  taken  to  the 
Supreme  Court,  and  from  thence  to  the  Court  of  Appeals.4 

Costs,  as  in  other  cases,  are  in  the  discretion  of  the  court, 
and,  when  allowed,  are  taxed  and  entered  in  the  decree,  at  the 
same  rate  as  for  similar  services  in  civil  actions.5 

Security. 

Before  the  receiver  enters  upon  the  duty  of  his  appointment, 
he  must  give  such  security  to  the  people  of  this  state,  and  in 
such  penalty,  as  the  court  shall  direct,  conditioned  for  the 
faithful  discharge  of  the  duties  of  his  appointment,  and  for  the 
due  accounting  for  all  moneys  received  by  him.6 

Proceedings  under  the  decree. 

'  The  receiver  proceeds  under  the  decree  to  the  final  settle- 
ment and  winding  up  of  the  affairs  of  the  corporation.  He  is 
the  officer  of  the  court  and  represents  both  the  corporation  and 


'  See  the  form  of  Orders,  Appendix,  Nos.  401,  (a),  (6). 

*  Ante,  pages  157,  158.  3  See  Vol.  I.,  611,  612. 
4  See  Pinal  Decree  directing  Distribution,  Appendix,  No.  403. 
6  Laws  of  1854,  p.  592,  §  3. 

•  See  Vol.  I.,  p.  407.    Also  see  form  of  Bond,  Appendix,  No.  402. 
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the  stockholders.1  He  is  vested  with  all  the  estate,  real  and 
personal,  of  such  corporation,  from  the  time  of  his  having  filed 
the  requisite  security ;  and  is  trustee  of  such  estate  for  the 
benefit  of  such  corporation  and  its  stockholders.2 

General  powers  and  duties  of  the  receiver. 

Prior  to  the  act  of  1852,  it  was  held  by  the  Court  of  Appeals,3 
that  a  receiver  of  a  corporation,  appointed  upon  the  applica- 
tion of  a  judgment  and  execution  creditor,  under  the  above 
section,  (sec.  36),  has  not  the  power  conferred  by  section  42, 
the  latter  section  only  relating  to  receivers  of  moneyed  cor- 
porations appointed  under  section  41.  The  provisions  of 
sections  36-38  it  was  held,  simply  furnish  a  summary  mode  of 
compelling  the  application  of  the  property  of  a  corporation, 
which  had  allowed  an  execution  to  be  returned  against  it  unsa- 
tisfied, to  the  payment  of  all  its  debts  ;  and  the  corporation  is 
not  necessarily  dissolved  by  proceedings  against  it  under  those 
sections.  The  receiver  could  not  recover  against  the  stock- 
holders, any  balance  of  their  subscriptions  of  stock  remaining 
unpaid  ;  and  the  proper  practice  would  be  for  the  creditor,  who 
filed  the  original  bill  against  the  corporation,  when  he  found 
that  the  property  of  the  company  was  not  sufficient  to  pay  all 
their  debts,  to  amend  his  bill,  and  make  the  delinquent  share- 
holders parties  to  the  original  bill. 

Since  this  decision,  the  act  of  1852  provides  that  receivers, 
appointed  under  this  section  of  the  statute  (section  36),  shall 
have  the  same  powers  and  duties,  as  provided  by  article  three, 
in  relation  to  receivers  appointed  on  a  voluntary  dissolution.* 
And,  among  these  powers  and  duties,  the  statute  makes  it  his 
duty  to  proceed  immediately  and  recover  any  sum  remaining 
due  upon  any  share  of  stock  subscribed  in  such  corporation.5 

Upon  the  granting  of  an  order  of  sequestration,  and  the 
appointment  of  a  receiver  of  an  insolvent  corporation,  under 
this  section  (section  36),  the  right  of  action  against  the  stock- 


1  Gillet  v.  Moody,  3  Corns.,  479.  J  2  R.  S.,  469,  §  67. 

3  Mann  v.  Pentz,  3  N.  Y.  (3  Comst),  415. 

4  Laws  of  1852,  chap.  71,  §  1. 

'  2  R.  S.,  469,  §  69,  quoted  post,  page  425. 


424     SPECIAL  PROCEEDINGS  IN  EEGAED  TO  CORPORATIONS. 

holders,  for  unpaid  subscriptions  to  the  capital  stock,  vests  in 
the  receiver;1  and  an  injunction,  under  section  56,  restraining 
creditors  from  proceeding  against  the  corporation,  has  the 
effect  of  restraining  judgment  creditors  of  the  corporation, 
from  prosecuting  an  action  commenced  by  them  after  the  order, 
though  before  the  appointment  of  a  receiver,  to  recover  against 
a  stockholder  on  his  unpaid  subscription.2 

The  act  of  1852,  also,  provides  that  the  receiver  may  pro- 
ceed against  directors,  and  others,  who  have  improperly  disposed 
of  or  misapplied  the  property  of  the  corporation.3  It  is  the 
duty  of  the  receiver  to  proceed,  not  only  in  collecting  all  the 
unpaid  subscriptions  of  stock,4  but  also,  under  his  order  of 
appointment,  to  sequestrate  and  reduce  to  money  all  the  other 
property  and  effects  of  the  corporation.  He  is,  also,  clothed 
with  power  to  proceed  in  making  a  distribution  of  the  property 
of  the  corporation,  and  of  the  proceeds  thereof,  among  the 
creditors  ;  and  this,  also,  is  accomplished  by  ascertaining  the 
debt  and  demands,  and  making  such  distribution  in  all  respects 
as  is  done  by  a  receiver  appointed  pursuant  to  said  third 
article  of  the  statute,  for  the  voluntary  dissolution  of  cor- 
porations. 
General  statutory  powers,  and  duties  of  receiver. 

The  following  are  the  general  statutory  powers  and  duties 
of  receivers,  appointed  in  proceedings  of  this  nature,  under 
the  statute  :5 

"  Sec.  67.  Such  receivers  shall  be  vested  with  all  the  estate,  real  and 
personal,  of  such  corporation,  from  the  time  of  their  having  filed  the 
security  hereinbefore  required,  and  shall  be  trustees  of  such  estate  for 
the  benefit  of  the  creditors  of  such  corporation,  and  of  its  stockholders. 

"  68.  Such  receivers  shall  have  all  the  power  and  authority  conferred 
by  law  upon  trustees,  to  whom  an  assignment  of  the  estate  of  insolvent 
debtors  may  be  made,  pursuant  to  the  provisions  of  the  fifth  chapter 
of  the  second  part  of  the  Eevised  Statutes. 

•  2  R.  S.,  469,  §  69. 

1  Rankine  v.  Elliott,  16  N.  Y.  (2  Smith),  377,  affirming  S.  C,  14  How's  Pr., 
339. 
'  Laws  of  1852,  chap.  71,  §  4. 

•  Van  Buren  v.  Chenango  Mutual  Insurance  Co.,  12  Barb.,  671. 

•  2  R.  S.,  pp.  469,  470,  §§  67-73  (orig.),  inclusive. 
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"  69.  If  there  shall  be  any  sum  remaining  due  upon  any  share  of 
stock  subscribed  in  such  corporation,  the  receivers  shall  immediately 
proceed  and  recover  the  same,  unless  the  person  so  indebted  shall  be 
wholly  insolvent ;  and,  for  that  purpose,  may  file  their  bill  in  the 
Court  of  Chancery  (Supreme  Court),  or  may  commence  and  prosecute 
an  action  at  law,  for  the  recovery  of  such  sum,  without  the  consent  of 
any  creditors  of  such  corporation. 

"70.  The  receivers,  immediately  on  their  appointment,  shall  give 
notice  thereof,  which  shall  contain  the  same  matters  required  by  law 
in  notices  of  trustees  of  insolvent  debtors  ;  and,  in  addition  thereto, 
shall  require  all  persons  holding  any  open  or  subsisting  contract  of 
such  corporation,  to  present  the  same  in  writing  and  in  detail  to  such 
receivers,  at  the  time  and  place  in  such  notice  specified;  which  shall 
be  published  for  three  weeks  in  the  State  paper,  and  in  a  newspaper 
printed  in  the  county  where  the  principal  place  of  conducting  business 
of  such  corporation  shall  have  been  situated. 

'"II.  All  sales,  assignments,  transfers,  mortgages,  and  conveyances 
of  any  part  of  the  estate,  real  or  personal,  including  things  in  action, 
of  every  such  corporation,  made  after  the  filing  of  the  petition  for  a  , 
dissolution  thereof,  in  payment  of,  or  as  a  security  for,  any  existing  or 
prior  debt,  or  for  any  other  consideration,  and  all  judgments  confessed 
by  such  corporation  after  that  time,  shall  be  absolutely  void  as  against 
the  receivers  who  may  be  appointed  on  such  petition,  and  as  against 
the  creditors  of  such  corporation. 

"  72.  After  the  first  publication  of  the  notice  of  the  appointment  of 
receivers,  every  person  having  possession  of  any  property  belonging 
to  such  corporation,  and  every  person  indebted  to  such  corporation, 
shall  account  and  answer  for  the  amount  of  such  debt,  and  for  the 
value  of  such  property,  to  the  said  receivers;  and  all  the  provisions 
of  law,  in  respect  to  trustees  of  insolvent  debtors,  the  collection  and 
preservation  of  the  property  of  such  debtor,  the  concealment  and 
discovery  thereof,  and  the  means  of  enforcing  such  discovery,  shall 
be  applicable  to  the  receivers  so  appointed,  and  to  the  property  of  such 
corporation. 

"  73.  Such  receivers  shall  have  the  same  power  to  settle  any  contro- 
versy that  shall  arise  between  them  and  any  debtors  or  creditors  of  such 
corporation,  by  a  reference,  as  is  given  by  law  to  trustees  of  insolvent 
debtors;  and  the  same  proceedings  for  that  purpose  shall  be  had,  and 
with  the  like  effect;  and  application  for  the  appointment  of ~ referees 
may  be  made  to  any  officer  authorized  to  appoint  such  referees,  on  the 
application  of  trustees  of  insolvent  debtors,  who  shall  proceed  therein 
in  the  same  manner;  and  the  referees  shall  proceed  in  like  manner,  and 
file  their  report  with  the  like  effect,  in  all  respects." 
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The  proceedings  referred  to  in  the  section  last  quoted,  are 
those  which  are  taken  when  a  controversy  arises  in  regard  to 
any  demands  against,  or  debts  due  the  trust  estate  in  the 
receiver's  hands ;  in  which  cases,  a  reference  may  be  made  to 
three  indifferent  persons,  agreed  upon  in  writing,  between  the 
receiver  and  the  other  party  to  the  controversy.1  If  the 
parties  do  not  agree,  the  referees  are  to  be  selected,  and  pro- 
ceedings thereon  had  in  the  same  manner  as  are  pointed  out 
by  statute  in  case  of  trustees  of  insolvent  debtors.2 

Statutory  obligations  and  duties  of  receiver  in  ascertaining  and 
paying  debts,  $"c. 

The  receiver  is  in  like  manner  to  proceed'  to  ascertain  the 
corporate  liabilities,  and  discharge  and  settle  the  same,  as  far 
as  such  assets  will  go,  retaining  their  commissions  and  the  sums 
necessary  to  cancel  and  discharge  subsisting  contracts,  engage- 
ments and  pending  suits. 

The  following  are  the  statutory  provisions  on  the  subject  :3 

"  Sec.  74.  The  receivers  shall  be  subject  to  all  the  duties  and  obliga- 
tions by  law  imposed  on  trustees  of  insolvent  debtors,  so  far  as  they 
may  be  applicable,  except  where  other  provisions  shall  be  herein 
made.  They  shall  call  a  general  meeting  of  the  creditors  of  such 
corporation  within  four  months  from  the  time  of  their  appointment, 
when  all  accounts  and  demands  for  and  against  such  corporation,  and 
all  its  open  and  subsisting  contracts,  shall  be  ascertained  and  adjusted 
asfar  as  may  be,  and  the  amount  of  moneys  in  the  hands  of  the  receivers 
declared. 

"  Sec.  75.  If  there  shall  be  any  open  and  subsisting  engagements  or 
contracts  of  such  corporation,  which  are  in  the  nature  of  insurances 
or  contingent  engagements  of  any  kind,  the  receivers  may,  with  the 
consent  of  the  party  holding  such  engagement,  cancel  and  discharge 
the  same,  by  refunding  to  such  party  the  premium  or  consideration 
paid  thereon  by  such  corporation,  or  so  much  thereof  as  shall  be  in  the 
same  proportion  to  the  time  which  shall  remain  of  any  risk  assumed 
by  such  engagement,  as  the  whole  premium  bore  to  the  whole  term  of 
such  risk;  and  upon  such  amount  being  paid  by  such  receivers  to  the 
person  holding  or  being  the  legal  owner  of  such  engagement,  it  shall 
be  deemed  canceled  and  discharged  as  against  such  receivers." 


1  2  R.  S.,  45,  §  19.  '  Ibid,  §§  20-25. 

8  2  R.  S.,  §  470 
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The  receiver  should  allow  every  claim  against  the  corpora- 
tion which  he  is  satisfied  is  justly  due ;  but  no  claim  which 
could  not  have  been  recovered  against  it,  either  at  law  or  in 
equity.1  And  he  cannot  interpose  a  defense,  like  that  of  usury, 
for  example,  which  the  corporation  could  not  have  interposed.2 
He  has  no  greater  right  than  the  corporation,  and  cannot 
impeach  or  disaffirm  its  lawful  and  authorized  acts.3  But  he 
may  repudiate  an  illegally  executed  contract  of  the  corporation, 
and  reclaim  the  property  transferred  by  it  in  pursuance  thereof.4 

In  all  cases  of  doubt,  the  receiver  should  reject  the  claim, 
and  offer  to  refer  it  to  referees,  pursuant  to  the  statute. 

If  the  receiver  disallow  a  claim,  and  referees  are  appointed, 
stockholders  have  a  right  to  insist  that  the  defense  be  continued, 
as  long  as  the  receivers  are  of  the  opinion  that  it  can  be  made 
effectual.5 

A  receiver  may  be  allowed  to  compromise  disputed  claims 
against  the  company,  or  to  submit  them  to  arbitration,  in  pur- 
suance of  the  statute,  and  the  court  will  give  him  a  general 
power  to  compromise.0 

Out  of  the  assets  and  moneys  so  collected,  the  statute  pro- 
vides, that  the  receiver  may  retain  his  commissions,  at  a  sum 
not  exceeding  that  allowed  by  law  to  executors  and  adminis- 
trators;7 and,  also,  the  sums  authorized  by  the  above  section 
(§  *15),  to  be  paid  for  the  purpose  of  canceling  and  discharging 
any  open  and  subsisting  engagements  ;8  and,  also,  if  there  be  a 
pending  suit,  the  proportional  sum  that  would  be  necessary  to 
pay  the  demand  and  costs,  if  such  demand  be  established.9 
And  the  receivers  are  required  to  distribute  the  residue  of  the 
moneys  among  all  those  who  shall  have  exhibited  their  claims 


1  Attorney-General  v.  Life  and  Fire  Insurance  Co.,  4  Paige,  224. 
'  Curtis  v.  Leavitt,  15  N.  Y.  R.,  9,  296. 

3  Hyde  v.  Tynd,  4  Corns.,  4  N.  Y.  R.,  387. 

4  Talmadge  v.  Pell,  7  N.  Y.  R.  (3  Seld.),  328. 

*  Attorney-General  v.  Life  and  Fire  Insurance  Co.,  4  Paige,  224. 
e  Matter  of  Croton  Insurance  Co.,  3  Barb.  Ch.  R.,  642. 
'  2  R.  S.,  470,  §  76.    And  the  same  to  receivers  of  moneyed  institutions,  Lavs 
of  1842,  chap.  3,  §.  2. 
9  Jbid,  §  77.  '  Ibid,  §  78. 
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as  creditors,  and  whose  debts  shall  have  been  ascertained  as 
follows : 

1.  All  debts  entitled  to  a  preference  under  the  laws  of  the 
United  States. 

2.  Judgments  actually  obtained  against  such  corporation,  to 
the  extent  of  the  value  of  the  real  estate,  on  which  they  shall 
respectively  be  liens. 

3.  All  other  creditors  of  such  corporation,  in  proportion  to 
their  respective  demands,  without  giving  any  preference  to 
debts  due  on  specialties.1 

A  surety  for  the  corporation,  who  pays  money  as  such  surety, 
is  entitled  only  to  come  in  ratably  with  the  other  creditors  of 
the  corporation.  But,  it  seems  that  it  would  be  otherwise  in 
the  case  of  a  surety  of  the  receiver,  or  a  payment  for  the 
benefit  of  the  estate.2 

The  statute  further  provides  for  a  second  and  final  dividend, 
and  specifies  the  proceedings  therein,  and  declares  the  effect  of 
such  dividends  upon  debts  not  exhibited,  &c. ;  and  provides 
for  the  distribution  of  the  surplus  among  the  stockholders.3 
These  provisions,  however,  will  be  passed  by  without  further 
consideration. 

Accounting  by  receiver. 

The  receiver  is  subject  to  the  control  of  the  court,  is  liable 
to  be  removed,  and  a  vacancy,  by  death  or  otherwise,  may  be 
supplied,  and  he  may  be  compelled  by  the  court  to  account  from 
time  to  time.4 

In  regard  to  the  accounting  by  the  receiver,  it  is  not  neces- 
sary that  he  should  distribute  all  the  moneys  in  his  hands 
among  the  creditors  before  making  his  report.5 

But,  by  the  statute,  receivers  are  directed,  within  three 
months  after  the  time  required  for  making  a  second  dividend, 
to  render  a  full  and  accurate  account  of  all  their  proceedings 
to  the  court,  on  oath.6 


1  Ibid,  §  79. 

'  Matter  of  Croton  Ins.  Co.,  2  Barb.  Ch.,  360. 

•  2  R.  S.,  471,  §§  80-84.  l  Ibid,  472,  §  85. 

*  Case  of  Empire  Bank,  6  Abbott,  385;  8  Id.,  192 ;  18  N.  T.  R.,  199. 
'  2  R.  S.,  472,  §  86. 
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Preliminary  notice. 

The  statute  provides  that  previous  to  rendering  such  accounts, 
the  receivers  shall  insert  a  notice  of  their  intention  to  present 
the  same,  once  in  each  week,  for  three  weeks,  in  the  State 
paper,  and  in  a  newspaper  of  the  county  in  which  notices  of 
dividends  are  required  to  be  inserted  (the  county  where  the 
principal  place  of  business  of  such  corporation  was  situated), 
specifying  such  time  and  place  at  which  such  account  will  be 
rendered.1 

Presentation  of  report,  and  order  of  reference. 

The  account  of  the  receiver,  and  report  of  distribution, 
verified  by  the  receiver's  oath,  will  be  presented  at  the  time 
and  place  specified,  and  an  order  of  reference  moved  for 
thereon  to  a  referee,  to  examine  into  and  report  upon  the  said 
account.2 

Proceedings  upon  order. 

The  statute  does  not  require  any  notice  of  the  proceedings 
upon  the  order  of  reference.  Notice  of  application  for  the 
order  having  been  published,  pursuant  to  the  statute,  if  there 
has  been  no  appearance  on  the  application,  no  further  notice 
of  the  proceedings  can  be  necessary.  If  any  parties  interested 
have  appeared,  they  are,  of  course,  entitled  to  the  ordinary 
notice  of  hearing  before  the  referee. 

The  referee  to  whom  such  account  shall  be  referred  is  required, 
by  statute,  to  hear  and  examine  the  proofs,  vouchers  and 
documents  offered  for  or  against  such  account,  and  to  report 
thereon  fully  to  the  court.3 

He  should  make  his  report  thereon,  which  will  be  similar,  in 
point  of  form,  to  that  made  in  any  other  matter  of  accounting. 
The  vouchers  should  be  annexed  to  and  form  part  of  the 
report. 

Filing,  and  notice. 

The  report  is  to  be  filed  with  the  clerk  of  the  county  in  which 
the  proceedings  are  taken,  and  notice  thereof  given  to  any 
party  who  has  appeared  on  the  accounting,  pursuant  to  the  32d 

1 2  R.  S.,  472,  §  87,  orig.;  Ibid,  471,  §  80,  orig. 

• Ibid,  §  86.  3  2  R.  S.,  472,  §  88,  orig. 
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rule.  And  such  notice  may  embrace  a  notice  of  the  presenta- 
tion of  such  report  to  the  court,  and  motion  for  confirmation 
and  final  order  and  decree. 

Exceptions  may  be  taken,  and  filed,  to  the  report  as  in  other 
cases,  and  the  exceptions  brought  on  for  hearing,  either  with 
or  without  the  report,  as  in  other  cases  of  special  proceedings.1 

Hearing,  and  final  order  or  decree  on  accounting. 

The  report,  or  report  and  exceptions,  having  been  brought  on 
for  hearing  at  special  term,  a  final  order  is  made  therein.  This 
is  pursuant  to  the  statute,  which  provides,  that,  upon  the 
coming  in  of  such  report,  the  court  shall  hear  the  allegations 
of  all  concerned  therein,  and  shall  allow  or  disallow  such 
account,  and  decree  the  same  to  be  final  and  conclusive  upon 
all  the  creditors  of  such  corporation,  upon  all  persons  who 
have  claims  against  it,  upon  any  open  and  subsisting  engage- 
ment, and  upon  all  the  stockholders  of  such  corporation.2 

It  is  no  objection  to  the  jurisdiction  of  the  court  over  the 
proceedings  on  the  referee's  report,  that,  in  the  account  pre- 
sented by  the  receiver,  and  referred  to  the  referee,  there  is  a 
want  of  particularity  in  respect  to  certain  debts  of  the  bank, 
or  the  omission  of  the  residence  of  some  of  the  stockholders 
in  the  list  of  stockholders ;  nor,  is  any  one,  not  directly  affected 
by  such  defect,  entitled  to  object.3 

Further  account. 

The  receivers  are,  also,  required,  and  they  may  be  compelled, 
to  account,  from  time  to  time,  in  the  same  manner  and  with  the 
like  effect,  for  all  moneys  which  shall  come  to  their  hands  after 
the  rendering  of  such  account,  and  for  all  moneys  which  shall 
have  been  retained  by  them  for  any  of  the  purposes  above 
specified,  and  to  pay  into  the  court  all  unclaimed  dividends.4 
Costs. 

As  a  general  rule,  the  receiver's  costs  on  an  accounting 
(unless  he  be  called  to  account  for  some  neglect,  omission,  or 
malfeasance,  in  which  case  he  may  be  charged  personally  with 


1  See  Vol.  I.,  pp.  569-573.  "  2  R.  S.,  472,  §  89,  orig. 

3  Case  of  Empire  City  Bank,  18  N.  Y.  R.,  199;  S.  C.,  6  Abbott,  385. 

4  2  R.  S.,  472,  §  89,  orig.    See  also  §  85,  orig. 
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the  costs)  are  chargeable  upon  the  fund.  It  being  a  special 
proceeding,  the  costs  are  to  be  taxed  and  allowed,  at  the  rate 
allowed  for  similar  services  in  civil  actions  j1  and,  the  court,  in 
its  discretion,  may  grant  such  further  allowance  as  it  may  deem 
reasonable. 

Jlppeal. 

The  order  or  decree  is  appealable,  in  the  same  manner  a6 
other  orders  or  decrees.2  The  proceedings  thereon  are  regu- 
lated by  the  new  practice,  and  have  been  pointed  out  in  the 
first  volume  of  this  work. 


SECTION  II. 

PROCEEDINGS  BY  PETITION  ON  BEHALF  OF  THE  DIRECTORS,  &C,  OF  A  CORPORATION 
FOR  A  VOLUNTARY  DISSOLUTION  OF  THE  CORPORATION. 

This  is  a  proceeding,  also,  authorized  by  statute,  and  is  to 
be  taken  by  petition  to  the  Supreme  Court  (formerly  the  Court 
of  Chancery),  being  regulated  by  the  third  article  of  title 
four,  chapter  eight,  part  three  of  the  Revised  Statutes. 
The  58th  section  of  that  title  provides  as  follows : 
"  Whenever  the  directors,  trustees,  or  other  officers  having  the 
management  of  the  concerns  of  any  corporation,  or  the  majority  of 
them,  shall  discover  that  the  stock,  property  and  effects  of  such  cor- 
poration have  been  so  far  reduced  by  losses  or  otherwise  that  it  will 
not  be  able  to  pay  all  just  demands  to  which  it  may  be  liable,  or  to 
afford  a  reasonable  security  to  those  who  may  deal  with  such  corpora- 
tions ;  or  whenever  such  directors,  trustees  or  officers,  or  a  majority  of 
them,  shall,  for  any  reason,  deem  it  beneficial  to  the  interests  of  the 
stockholders  that  such  corporation  should  be  dissolved,  they  may  apply 
to  the  Court  of  Chancery  (Supreme  Court),  by  petition,  for  a  decree 
dissolving  such  corporation,  pursuant  to  the  provisions  of  this  article." 

Petition,  and  proceedings  thereon. 

The  application,  it  will  be  observed,  is  to  be  made  "by  peti- 
tion;" though,  perhaps,  an  action,  as  in  case  of  proceedings 
against  corporations  by  judgment  creditors,  may  be  a  proper 
form  of  remedy.3 


1  Laws  of  1854,  p.  592.  3  2  R.  S.,  473,  §  90,  orig. 

3  jinte,  page  419,  and  cases  there  cited. 
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In  regard  to  the  contents  and  form  of  the  petition,  the 
statute  provides  : 

"Every  such  application  shall  contain  a  statement  of  the  reasons 
which  induce  the  applicants  to  desire  a  dissolution  of  the  corporation; 
and  there  shall  he  annexed  thereto, 

"1st.  A  full,  just  and  true  inventory  of  all  the  estate,  both  real  and 
persona],  in  law  and  equity,  of  such  corporation,  and  of  all  the  books, 
vouchers  and  securities  relating  thereto. 

"  2d.  A  full,  just  and  true  account  of  the  capital  stock  of  such  cor- 
poration, specifying  the  names  of  the  stockholders,  their  residences 
when  known,  the  number  of  shares  belonging  to  each,  the  amount 
paid  in  upon  such  shares  respectively,  and  the  amount  still  due 
thereon. 

"3d.  A  statement  of  all  incumbrances  on  the  property  of  such  cor- 
poration by  judgment,  mortgage,  pledge  or  otherwise. 

"  4th.  A  full  and  true  account  of  all  the  creditors  of  such  corpora- 
tion, and  of  all  the  engagements  entered  into  by  such  corporation, 
which  may  not  have  been  fully  satisfied  or  canceled;  specifying  the 
place  of  residence  of  each  creditor  and  of  every  person  to  whom  such 
engagements  were  made,  if  known,  and  if  not  known,  the  fact  to  be  so 
stated;  the  sum  owing  to  each  creditor;  the  nature  of  each  debtor 
demand ;  and  the  true  cause  and  consideration  of  such  indebtedness,  in 
each  case. ' 

"  To  every  such  petition  there  shall  also  be  annexed  an  affidavit  of 
the  applicants,  that  the  facts  stated  in  such  application,  and  the 
accounts,  inventories  and  statements  contained  therein  or  annexed 
thereto,  are  just  and  true,  so  far  as  such  applicants  respectively  know 
or  have  the  means  of  knowing."* 

Application  for  order. 

The  application  for  the  order  is  made  at  special  term,  and  is 
ex  parte.  The  order,  granted  upon  the  petition,  requires  all 
persons  interested  in  such  corporation  to  show  cause,  if  any 
they  have,  why  such  corporation  should  not  be  dissolved,  before 
some  referee,  to  be  named  in  such  order,  at  some  time  and  place 
therein  to  be  specified,  not  less  than  three  months  from  the 
date  thereof.3 


2  R.  S.,  467,  §  59,  orig. 

1  Page  468,  §  60  orig.    See  form  of  Petition,  Appendix,  No.  405. 
1  2  R.  S.,  p.  468,  §  61,  orig.    See  form  of  Order,  Appendix,  No.  406. 
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Notice  of  order. 

The  statute  requires  notice  of  the  contents  of  the  order  to 
be  published,  t)nce  in  each  week,  for  three  weeks  successively, 
in  the  State  paper,  and  in  a  newspaper  published  in  the  county 
where  the  principal  place  of  conducting  the  business  of  such 
coporation  shall  be.1  It  is  as  well,  for  greater  certainty,  to 
publish  the  entire  order. 
Proceedings  before  referee. 

Proof  should  be  furnished  to,  and  left  with,  the  referee,  that 
the  order  has  been  regularly  published,  for. the  requisite  length 
of  time,  and  in  the  papers  named  therein.2  The  referee  is  then 
to  proceed  with  the  matters  of  the  reference ;  and,  if  he 
require,  for  his  use,  the  original  petition  and  schedules  annexed, 
he  may  obtain  them  by  making  an  order  on  the  clerk  or  officer 
of  the  court  with  whom  they  are  deposited.3 

The  proceedings  before  the  referee  may  be,  of  course,  liti- 
gated. Any  party  in  interest — the  minority  of  the  directors, 
a  stockholder,  or,  it  is  'supposed,  a  creditor  of  the  corporation— I- 
may  appear  and  be  heard.  The  referee  is  required  "  to  hear 
the  proofs  and  allegations  of  the  parties;  "4  and,  he  is  required 
to  "  take  testimony  in  relation  thereto,  and  shall,  with  all  con- 
venient speed,  report  the  same  to  the  court,  with  a  statement 
of  the  property,  effects,  debts,  credits,  and  engagements  of 
such  corporation,  and  of  all  other  matters  and  things  pertaining 
to  the  affairs  of  such  corporation."5 
Report,  fling  and  notice. 

The  report  of  the  referee,  it  will  be  seen,  is  not  to  be  a  mere 
statement  of  facts  found  by  him,  but  he  must  report  the  testi- 
mony, and  accompany  this  with  a  statement,  or  inventory  and 
account,  of  the  "property,  effects,  debts,  credits,  and  engage- 
ments" of  the  corporation.  If  the  original  petition  and 
schedules  have  been  taken  by  the  referee  from  the  file,  they  are 
to  be  returned  with  the  report.6 


1  2  R.  S.,  468,  §  62. 

3  See  Affidavit  of  Publication,  Appendix,  No.  407. 
*  2  R.  S.,  468,  §  64.  4  Ibid,  §  63. 

-Ibid. 

'  Ibid,  §  64.    See  form  of  Report,  Appendix,  No.  408. 
v.  s.  28 
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The  report  should  show  that  due  proof  of  publication  was 
furnished.  It  is  to  be  filed  with  the  clerk  of  the  county  where 
the  proceedings  are,  according  to  the  provisions  of  the  32d 
rule;  and  notice  of  filing,  and  of  the  hearing,  as  in  other 
cases  of  special  proceedings,  should  be  served  on  each  party 
who  has  appeared  on  the  reference. 

Exceptions,  and  hearing. 

Exceptions  may  be  filed  to  the  report,  within  eight  days 
after  notice,  pursuant  to  the  32d  rule;  and,  when  so  filed,  may 
be  brought  to  hearing  at  the  same  time  with  the  report,  accord- 
ing to  the  practice  in  other  cases,  as  laid  down  in  the  first 
volume  of  this  work.1 

Any  party  interested  in  the  closing  up  of  the  affairs  of  the 
corporation,  is  entitled  to  appear  and  be  heard  on  the  applica- 
tion, as  well  as  on  the  hearing  before  the  referee.  Not  only 
the  directors,  trustees,  &c,  but  stockholders  of  insolvent 
corporations,  who  are  personally  liable,  and  creditors  are  parties 
in  interest.2 

If  it  appear  satisfactorily  to  the  court  that  the  corporation 
is  insolvent,  or  that,  for  any  reason,  a  dissolution  thereof  will 
be  beneficial  to  the  stockholders,  and  not  injurious  to  the 
public  interests,  the  court  will  grant  an  order  or  decree  dis- 
solving such  corporation,  and  appointing  one  or  more  receivers 
of  its  estate  and  effects.3 

If  neither  of  these  facts  be  established  by  the  report,  then, 
of  course,  the  order  will  be  simply  that  the  petition  and  pro- 
ceedings be  dismissed ;  although,  no  doubt,  the  court  has  the 
power  in  this,  as  in  other  cases,  to  refer  the  matter  back  to  the 
referee,  to  take  further  proof,  or  to  supply  any  omissions  or 
imperfections  in  his  report. 

Form  of  order  of  dissolution,  and  proceedings  thereon. 

The  order  (or,  as  it  is  called  in  the  statute,  decree)  is,  simply, 
that  the  corporation  be  dissolved,  and  from  thenceforth  cease 


1  Vol.  I.,  pp.  569-573.     See  forms,  Exceptions,  Notice  of  hearing,  &c,  in  par- 
tition cases,  Appendix,  Nos.  48,  49,  50. 

s  Matter  of  Eagle  Iron  Works,  8  Paige,  385;  S.  C,  3  Edw.,  385. 
3  2  R.  S.,  468,  §  65. 
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and  determine.  It  then  either  appoints  a  receiver,  with  the 
customary  directions,  and  specifies  the  amount  and  form  of  the 
security ;  or,  orders  a  reference  to  a  referee  to  appoint,  or 
report  to  the  court,  a  proper  receiver,  and  upon  the  sufficiency 
of  the  securities  offered.1  It  is  to  be  settled  and  entered,  and 
enrolled,  with  the  petition  and  report  annexed,  as  in  other 
cases. 

Who  may  be  appointed,  and  security  of  receiver. 

The  statute  provides  that  any  of  the  directors,  trustees,  or 
other  officers  of  such  corporation,  or  any  of  its  stockholders, 
may  be  appointed  receivers,  who,  before  entering  upon  the 
duties  of  their  appointment,  shall  give  such  security  to  the 
people  of  this  State,  and  in  such  penalty  as  the  court  shall 
direct,  conditioned  for  the  faithful  discharge  of  the  duties  of 
their  appointment,  and  for  the  due  accounting  for  all  moneys 
received  by  them.2 

And,  even  where  the  corporation  is  insolvent,  if  the  stock- 
holders are  personally  liable,  they,  as  well  as  the  creditors,  are 
interested  in  its  affairs  ;  and  such  stockholders,  as  well  as 
directors,  and  officers  of  the  company,  are  not  disqualified  from 
acting  as  receivers.3 

Receiver  how  appointed. 

As  before  remarked,  the  receiver  is  appointed  and  named  in 
the  order  declaring  the  corporation  dissolved,  and  the  amount 
of  the  security  and  manner  of  executing  same  is  therein  speci- 
fied; in  which  case,  he  becomes  qualified  to  act,  immediately  on 
executing  and  filing  such  security;  or,  the  order  may  direct  a 
reference  as  to  such  receiver ;  the  proceedings  upon  which  will 
be  the  same  as  those  in  cases  of  similar  appointments,  referred 
to  in  another  part  of  this  work.4 

Proceedings  by  receiver  for  winding  up  affairs  of  corporation. 

The  general  powers  and  duties  of  the  receiver,  and  his  pro- 
ceedings to  collect  in  the  corporate  assets,  and  to  wind  up  the 


*  See  forms  of  Order,  Appendix,  No.  409,  (a),  (6). 

2  2  R.  S.,  468,  §  66,  orig. 

3  Matter  of  Eagle  Iron  "Works,  8  Paige,  385,  affirming  S.  C,  3  Edw.,  385. 

*  Vol.  I.,  pp.  406-408. 
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affairs  of  the  corporation,  are  precisely  the  same  with  those 
spoken  of  in  the  preceding  section ;  and  the  general  provisions 
of  the  statute,  which  have  been  there  quoted  somewhat  at 
length,  are  identical.1  Indeed,  the  sections  of  the  statute  there 
quoted,  are  those  which  are  specially  provided  as  applicable  to 
proceedings  for  the  voluntary  dissolution  of  corporations  in  the 
first  instance. 

The  same  is  true  in  regard  to  what  is  said  in  the  preceding 
section  relative  to  accounting  by  the  receiver,  costs,  appeal, 
&c.  There  is  no  difference  between  the  cases  there  referred  to, 
and  those  now  under  consideration. 

Limitation. 

The  article  relative  to  the  voluntary  dissolution  of  corpora- 
tions, however,  is  restricted  in  its  operation  by  the  statute ; 
and,  it  is  declared,  that  it  shall  not  extend  to  any  incorporated 
library  society,  or  to  any  religious  corporation,  or  to  any  select 
school  or  academy,  incorporated  by  the  Regents  of  the 
University,  or  by  the  Legislature.8 

SECTION    III. 

PROCEEDINGS  BY  BILL  OR  PETITION  AGAINST   INSOLVENT   BANKING    OR  INSURANCE 
CORPORATIONS,  FOR  AN  INJUNCTION  AND  APPOINTMENT  OF  RECEIVER. 

This  remedy  is  authorized  by  statute  to  be  taken,  either  by 
bill — that  is,  by  action  under  the  Code — or,  by  petition,3  the  pro- 
ceedings in  both  cases  being  substantially  the  same.  The  most 
usual  course  is  by  civil  action,  which  is  in  all  respects  conducted 
as  other  actions  of  an  equitable  nature,  the  course  of  practice 
in  which  has  been  fully  pointed  out  in  the  first  volume  of  this 
work.  I  shall  consider  the  subject,  in  this  place,  however,  only 
under  the  other  form  of  remedy,  namely,  by  petition,  and  as  a 
special  proceeding  in  equity. 

Statutory  provisions. 

The  statute  provides  that : 


1  Ante,  pages  422,  423. 
s  2  R.  S.,  473,  §  91,  orig. 
3  2  R.  S.,  464,  §  39,  orig. 
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"  Whenever  any  corporation  having  banking  powers,  or  having  the 
power  to  make  loans  on  pledges  or  deposits,  or  authorized  by  law  to 
make  insurances,  shall  become  insolvent  or  unable  to  pay  its  debts,  or 
shall  have  violated  any  of  the  provisions  of  its  act  or  acts  of  incorpo- 
ration, or  of  any  act  binding  on  such  corporation,  the  Court  of  Chan- 
cery (Supreme  Court)  may,  by  injunction,  restrain  such  corporation 
and  its  officers  from  exercising  any  of  its  corporate  rights,  privileges 
or  franchises,  and  from  collecting  or  receiving  any  debts  or  demands, 
and  from  paying  out,  or  in  any  way  transferring  or  delivering  to  any 
person  any  of  the  moneys,  property  or  effects  of  such  corporation, 
until  such  court  shall  otherwise  order." ' 

This  provision,  incorporated  into  the  Revised  Statutes  from 
the  act  of  1825  to  prevent  fraudulent  bankruptcies,2  is  designed 
to  provide  a  mode  for  the  compulsory  dissolution  of  a  moneyed 
or  insurance  corporation,  which  has  become  insolvent,  or  has 
violated  its  act  of  incorporation.  Before  speaking  of  the  mode 
of  procedure  in  such  cases,  it  may  be  well  to  notice  another 
section  of  the  same  statute,3  also  incorporated  into  the  Revised 
Statutes,  and  applicable  to  all  corporations,  defining  what  shall 
be  deemed  a  surrender  by  a  corporation,  of  its  franchises,  and 
a  cause  of  dissolution. 

Surrender  of  corporate  rights. 

It  is  provided  by  statute  as  follows  : 

"  Whenever  any  incorporated  company  shall  have  remained  insol- 
vent for  one  whole  year,  or  for  one  year  shall  have  neglected  or 
refused  to  pay  and  discharge  its  notes,  or  other  evidences  of  debt;  or 
for  one  year  shall  have  suspended  the  ordinary  and  lawful  business  of 
such  corporation;  it  shall  be  deemed  to  have  surrendered  the  rights, 
privileges  and  franchises  granted  by  any  act  of  incorporation,  or 
acquired  under  the  laws  of  this  State,  and  shall  be  adjudged  to  be 
dissolved."  4 

This  provision  applies  to  corporations  which  are  not  moneyed 
corporations,  as  well  as  to  those  which  are.5 

The  provision  of  the  statute  is  cumulative,  and  not  a  limita- 
tion upon   the   common-law  rule   previously  existing   in  this 


1  2  R.  S.,  463,  §  39,  orig. 

5  Laws  of  1825,  p.  453,  §  17.  '  Jbid,  p.  450,  §  5. 

4  See  R.  S.,  p.  463,  §  38,  orig.;  Laws  of  1825,  p.  450,  §  5. 
"  Mickels  v.  Rochester  City  Bank,  11  Paige,  118. 
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State,  that  if  a  corporation  suffer  acts  which  destroy  the  object 
of  the  incorporation,  it  is  equivalent  to  a  surrender  of  its 
rights.1 

In  order  to  infer  a  surrender  of  corporate  franchises  from 
insolvency,  suspension  of  business,  &c,  for  less  than  a  year, 
the  circumstances  must  be  such  as  to  show  that  the  corporation 
has  no  moral  or  legal  capacity  to  continue  their  business.  A 
mere  resolution  not  to  proceed  with  business  is  not  enough,  so 
long  as  the  company  has  still  the  appliances,  &c,  necessary  to 
proceed  with.     The  resolution  may  be  rescinded.2 

But,  by  the  section  above  quoted,  a  suspension  of  one  year 
is  deemed  insolvency,  in  itself;  and,  in  the  latter  case,  the 
creditor  or  stockholder,  without  showing  anything  further,  may 
proceed  in  equity  to  have  the  dissolution  judicially  declared, 
and  to  wind  up  its  affairs,  whether  it  be  a  moneyed  or  insurance 
corporation,  or  any  other.3  There  must  ber  however,  in  both 
cases,  a  judicial  sentence  or  decree  declaring  the  dissolution.4 

Proceedings  by  petition  in  case  of  insolvent  moneyed  or  insurance 

corporation. 
-    The  proceeding,  it  has  been  observed,  may  be  either  by  bill 
or  petition.     I  propose  to  notice  the  latter  only,  in  this  con- 
nection, as  falling  under  the  present  division  of  this  work, 
namely,  special  proceedings  in  equity. 

Who  may  petition. 

This  is  provided  by  statute.  The  petition  may  be  by  the 
Attorney  General  of  the  State,  or  by  any  creditor  or  stock- 
holder.5 

Petition,  what  it  must  contain. 

The  petition  must  show  upon  its  face  a  state  of  facts,  which, 
if  admitted,  will  authorize  the  court  to  interfere  by  granting 
the  injunction  asked  for  ;  and,  in  case  of  actual  insolvency,  to 
proceed  to  wind  up  the  affairs  of  the  corporation,  by  decree- 


1  Bradt  v.  Benedict,  17  N.  Y.  (3  Smith),  93. 

3  Ibid. 

a  Mickels  v.  Rochester  City  Bank,  11  Paige,  118. 

4  N.  Y.  Marbled  Iron  Works  v.  Smith,  4  Duer,  362. 
6  2  R.  S.„  464,  §  40. 
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ing  its  dissolution,  and  appointing  a  receiver.  Thus,  if  it  shall 
have  for  one  year  suspended  its  ordinary  business,  that  fact,  of 
itself,  is  sufficient  to  be  stated ;  and,  if  not  successfully  con- 
troverted, will  be  sufficient  to  authorize  not  only  an  injunction, 
but,  also,  the  appointment  of  a  receiver.  But,  if  such  suspen- 
sion shall  have  been  for  less  than  a  year,  then  circumstances 
must  be  stated  to  show  that  the  corporation  has  no  moral  or 
legal  capacity  to  continue  its  business.1  If  the  proceeding  be 
on  the  ground  that  such  corporation  has  violated  any  act  of 
its  incorporation,  or  any  other  act  legally  binding  on  it,  the  act 
complained  of  should  be  specifically  pointed  out,  and  it  should 
be  set  forth  positively,  and.  not  on  information  and  belief  only. 
A  petition  of  the  insolvency,  or  default  of  a  bank,  on  information 
and  belief  only,  verified  by  a  person  who  has  no  personal 
knowledge  of  the  facts,  has  been  held  insufficient.2  Such  an 
information,  however,  by  the  Attorney  General,  stating  the 
insolvency  of  the  bank,  and  that  it  has  stopped  payment,  and 
verified  upon  information  and  belief,  has  been  held  sufficient, 
after  due  notice,  where  it  was  uncontradicted  by  the  officers  of 
the  incorporation.3 

The  petition  should  be  verified  in  the  usual  form,  whether 
presented  by  the  Attorney  General,  or  by  a  creditor  or  stock- 
holder of  the  corporation.4 

■Notice,  and  presentation  of  petition. 

A  copy  of  the  petition  should  be  served,  with  notice  of  its 
presentation  at  special  term,  or  an  order  to  show  cause 
obtained  and  served,  which  is  equivalent  to  notice.5 

The  proceedings  upon  the  presentation  of  the  petition  will 
be  entirely  similar  to  those  taken  upon  the  petition  by  a  judg- 
ment creditor  of  a  corporation,  after  execution  returned 
unsatisfied,  as  noticed  in  a  previous  section.6     If  there  be  no 


1  Bradt  c.  Benedict,  17  N.  Y.  R.  93. 

3  Attorney-General  v.  Bank  of  Chenango,  Hopk.,  596. 

■  Bank  of  Columbia  v.  Attorney-General,  3  Wend.,  588,  affirming  S.  C,  1 
Paige,  511. 

4  See  form  of  Petition,  Appendix,  No.  410. 

6  See  forms,  Notice,  and  Order  to  Show  Cause,  Appendix,  Nos.  411,  412. 
'  Ante,  pages  420-422. 
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opposition,  the  remedy  asked,  of  an  injunction  and  a  receiver, 
will  be  granted  as  a  matter  of  course.  If  it  be  opposed,  and 
the  facts  are  contradicted,  a  reference,  as  in  other  cases,  may 
be  ordered  ;  and,  in  the  meantime,  if  necessary  to  protect  the 
property  or  prevent  its  undue  alienation,  an  injunction  and 
receiver  will  be  allowed  provisionally,  reserving  the  final 
decision  of  the  court  until  the  coming  in  of  the  report  of  the 
referee,  as  in  case  of  proceedings  by  judgment  creditors.1 

Receivers. 

It  is  provided  by  statute,  that,  upon  such  application  being 
made,  and  in  any  stage  of  the  proceedings,  the  court  may  appoint 
one  or  more  receivers,  to  take  charge  of  the  property  and  effects 
of  such  corporation,  and  to  collect,  sue  for,  and  recover,  the 
debts  and  demands  that  may  be  due,  and  the  property  that 
may  belong  to  such  corporation ;  who  shall,  in  all  respects,  be 
subject  to  the  control  of  the  court.2 

The  mode  of  the  appointment  of  the  receiver,  his  security, 
&c,  &c,  have  already  been  spoken  of,  and  the  same  remarks 
will  apply,  as  in  cases  of  proceedings  by  judgment  creditors.3 

An  officer  of  an  insolvent  bank,  it  has  been  held,  is  not  a 
proper  person  to  be  appointed  a  receiver.4 

Pending  an  appeal  from  an  order  appointing  a  receiver,  there 
being  no  proof  that  the  fund  was  in  danger,  the  court  refused 
to  appoint  a  provisional  receiver  before  the  appeal  was  deter- 
mined.5 

Powers  and  duties  of  receivers. 

These  are  precisely  the  same  as  in  cases  of  receivers  on  the 
voluntary  dissolution  of  corporations,  with  the  following  addi- 
tion, by  the  amendment  of  the  act  of  1858  : 

"Such  receiver  shall  possess  all  the  power  and  authority  conferred, 
and  be  subject  to  all  the  obligations  and  duties  imposed,  in  article 


1  Ante,,  pages  420,  421.    See  form,  Order  of  Reference  and  Injunction,  Appen- 
dix, No.  413. 

2  2  R.  S.,  464,  §  41,  orig. 

s  Ante,  pages  421, 422.  See  Final  Order  for  Dissolution  and  appointing  Receirer, 
Appendix,  No.  414. 

4  Attorney-General  v.  Bank  of  Columbia,  1  Paige  511. 
6  Ibid.    Affl'd,  3  Wendell,  588. 
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three  of  this  title,  upon  receivers  appointed  in  case  of  the  voluntary 
dissolution  of  a  corporation.  It  shall  be  his  duty  to  keep  an  account 
of  all  moneys  received  by  him,  and  on  the  first  days  of  January,  April, 
July  and  October,  in  each  and  every  year,  to  make  and  file  a  written 
statement,  verified  by  his  oath  that  such  statement  is  correct  and  true, 
showing  the  amount  of  money  received  by  such  receiver,  his  agents 
or  attorneys,  the  amount  he  has  a  right  to  retain  under  the  provisions 
of  this  title,  and  the  items  for  which  he  claims  to  retain  the  same,  and 
the  distributive  share  due  each  person  interested  therein. 

"  He  shall  pay  such  distributive  share  to  the  person  or  persons 
entitled  thereto,  on  demand,  at  any  time  after  such  statement.  Such 
account,  statement,  and  all  the  books  and  papers  of  the  corporation  in 
the  hands  of  such  receiver,  shall  at  all  reasonable  times  be  open  for 
the  inspection  of  all  persons  having  an  interest  therein.  And  in  case 
of  neglect  or  refusal  to  comply  with  either  of  the  above  requirements, 
or  any  duty  imposed  upon  him  by  this  title,  the  Supreme  Court,  at 
either  a  general  or  special  term,  shall,  on  the  application  of  the  party 
aggrieved,  unless  such  neglect  or  refusal  shall  be  satisfactorily  ex- 
plained to  the  court,  forthwith  remove  such  receiver,  and  appoint  some 
suitable  person  as  receiver  in  his  place.  Such  removal  shall  not 
vitiate  or  annul  any  legal  proceedings  had  by  such  receiver;  but  such 
proceedings  shall  be  continued  by  such  successor,  as  if  no  removal 
had  been  made.  Such  receiver  shall  also  be  liable  to  pay  to  the  party 
interested,  interest  at  the  rate  of  ten  per  cent  per  annum  on  all  moneys 
due  to  such  party,  and  detained  by  him  more  than  one  day  after  such 
demand  made  as  aforesaid."1 

The  powers,  duties,  and  proceedings  of  the  receiver  in  winding 
up  the  affairs  of  the  corporation,  and  his  accountability,  have 
been  sufficiently  considered  in  the  preceding  section.2  The 
following  additional  provision,  by  the  laws  of  1855,  applies  to 
receivers  of  savings  banks  :3 

"The  receiver  or  receivers  of  any  savings  bank  or  institution  for 
savings,  now  or  hereafter  appointed,  in  pursuance  of  section  forty-one 
of  article  two  of  title  four  of  chapter  eight  of  the  third  part  of  the 
Eevised  Statutes,  shall,  after  having  complied  with  all  the  provisions  of 
said  title,  from  the  section  aforesaid  to  and  including  section  seventy- 
eight  of  said  title,  distribute  the  residue  of  the  moneys  in  their  hands 
among  all  the  creditors  of  said  savings  bank  or  institution  for  savings, 


1  2  R.  S.,  464,  §  42,  orig.    Amended  by  Laws  of  1858,  chap.  358. 
'  Ante.,  pages  423  el  seq. 
'  Laws  of  1855,  chap.  336. 
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whpse  debts  shall  have  been  ascertained  from  an  examination  of  the 
books  of  account  which  shall  have  been  kept  by  such  savings  bank  or 
institution  for  savings  or  otherwise,  in  the  order  prescribed  by  section 
seventy-nine  of  said  title,  whether  such  creditors  shall  then  have 
exhibited  their  claims  or  not." 

Costs  may  be  allowed  in  the  order,  as  in  cases  of  proceedings 
by  judgment  creditors,  and,  in  like  manner,  an  appeal  taken 
from  the  order,  as  a  final  order  affecting  a  substantial  right, 
under  the  provisions  of  the  Code.1 


SECTION  IV. 

PROCEEDINGS  BY  BILL  OK  PETITION  AGAINST  DIRECTORS  OR  OFFICERS  OF  A  COR- 
PORATION TO  COMPEL  THE  EXECUTION,  &C,  OR  RESTRAIN  THE  ABUSE  OF  THE 
CORPORATE  POWERS. 

Besides  the  proceedings  spoken  of  in  the  first  section  of  this 
chapter  to  compel  payment  of  a  debt  after  judgment  at  law, 
or  decree  in  equity,  and  the  proceedings  against  insolvent 
banking  and  insurance  corporations,  noticed  in  the  last  section, 
a  general  jurisdiction  is  conferred,  by  statute,  on  the  court  (to 
be  exercised  on  bill  or  petition),  over  directors,  managers,  and 
other  trustees,  and  officers  of  corporations,  to  compel  the  per- 
formance of  their  duties  as  corporators,  and  enforce  the 
execution,  or  restrain  the  abuse  of  the  corporate  powers,  &c, 
as  the  case  may  be. 

The  provisions  of  the  statute  upon  the  subject,  are  as  follows  :2 

"  The  Chancellor  (Supreme  Court)  shall  have  jurisdiction  over  direc- 
tors, managers,  and  other  trustees  and  officers  of  corporations: 

"  1st.  To  compel  them  to  account  for  their  official  conduct  in  the 
management  and  disposition  of  the  funds  and  property  committed  to 
their  charge. 

"  2d.  To  decree  and  compel  payment  by  them  to  the  corporation 
whom  they  represent,  and  to  its  creditors,  of  all  sums  of  money  and 
of  the  value  of  all  property  which  they  may  have  acquired  to  them- 
selves or  transferred  to  others,  or  may  have  lost  or  wasted,  by  any 
violation  of  their  duties  as  such  trustees. 


1  See  ante,  pages  430,  431. 
'  2  R.  S.,  p.  462,  §  33  orig. 
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"  3d.  To  suspend  any  such  trustee  or  officer  from  exercising  his  office 
whenever  it  shall  appear  that  he  has  abused  his  trust. 

"  4th.  To  remove  any  such  trustee  or  officer  from  his  office,  upon 
proof  or  conviction  of  gross  misconduct. 

"  5th.  To  direct  new  elections  to  be  heid  by  the  body  or  board  duly 
authorized  for  that  purpose,  to  supply  vacancies  created  by  such 
removal. 

"  6th.  In  case  there  be  no  such  body  or  board,  or  all  the  members 
of  such  board  be  removed,  then  to  report  the  same  to  the  Governor, 
who  shall  be  authorized,  with  the  consent  of  the  Senate,  to  fill  such 
vacancies. 

"  7th.  To  set  aside  all  alienation  sof  property  made  by  the  trustees 
or  other  officers  of  any  corporation,  contrary  to  the  provisions  of  law, 
or  for  purposes  foreign  to  the  lawful  business  and  objects  of  such  cor- 
poration, in  cases  where  the  person  receiving  such  alienation  knew  the 
purpose  for  which  the  same  was  made;  and 

"  8th.  To  restrain  and  prevent  any  such  alienation  in  cases  where 
it  may  be  threatened,  or  there  may  be  good  reason  to  apprehend  it 
will  be  made." 

The  statute  further  provides  that  when  any  of  the  visitato- 
rial powers,  enumerated  in  the  last  section,  over  any  corporation, 
are  or  shall  be  vested  by  statute,  in  any  corporate  body  or 
public  officer,  the  provisions  of  that  section  shall  not  be  con- 
strued to  divest  or  impair  the  powers  so  vested.1 
Proceedings,  how  commenced. 

The  proceedings,  if  not  commenced  by  action,  will  be  taken 
by  petition  in  the  usual  form,  addressed  to  the  Supreme  Court. 
It  may  be  by  the  Attorney  General,  prosecuting  in  behalf  of 
the  people  of  this  State,  or  by  any  creditor  of  such  corpora- 
tion, or  by  any  director,  trustee,  or  other  officer  of  such 
corporation,  having  a  general  superintendence  of  its  concerns.2 

Petition,  and  proceedings  thereon. 

The  petition  must  set  forth  the  facts  which  show  the  juris- 
diction of  the  court;  and,  also,  the  circumstances  showing  the 
neglect,  or  breach  of  duty  complained  of,  bringing  the  case 
clearly  within  one  of  the  eight  subdivisions  of  the  section 
above  quoted ;  and  it  should  pray  for  the  relief  appropriate  to 
the  case,  either  by  way  of  suspending  or  removing  the  delinquent 

1  2  R.  S„  463,  §  34,  orig.  '  2  R.  S.,  463,  §  35,  orig. 
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trustee,  or  of  setting  aside  his  acts,  or  restraining  them,  &c, 
&c,  as  the  case  may  be.1  It  should,  also,  be  verified  by  the 
petitioner ;  and,  if  not  verified  on  personal  knowledge,  should 
have  an  affidavit  annexed  of  one  who  can  speak  affirmatively 
and  from  personal  knowledge  of  the  facts. 

Due  notice  of  the  presentation  of  the  petition  should  be 
served,  or  an  order  to  show  cause  obtained. 

Hearing,  and  order. 

Upon  the  hearing,  the  court  may  proceed  in  a  summary  way, 
and  grant  the  appropriate  order.  If,  however,  the  facts  do  not 
stand  uncontradicted,  the  court,  as  in  other  cases,  may  order 
a  reference,  and,  if  the  exigency  of  the  case  requires  it,  may 
grant  a  temporary  injunction,  reserving  further  directions  until 
the  coming  in  of  the  referee's  report. 

Such  report,  having  been  made  and  filed  under  the  provisions 
of  the  32d  rule,  may  be  brought  to  argument,  either  with  or 
without  exceptions,  as  in  other  cases,  and  the  final  order  of  the 
court  rendered  thereon ;  which  order  may  grant  the  relief 
prayed  for,  by  making  the  temporary  injunction  (if  one  has 
been  allowed)  perpetual,  or  continuing  it  until  the  further 
order  of  the  court,  or  by  otherwise  restraining  and  preventing 
the  further  commission  of  the  unlawful  acts  complained  of,  or 
by  removing  the  delinquent  trustee,  and  ordering  a  new  election 
to  fill  up  the  vacancy,  or  by  directing  an  account  to  be  taken 
of  the  money  or  property  improperly  appropriated,  or  negli- 
gently lost  or  wasted  ;  or  otherwise,  as  the  circumstances  of  the 
case  may  be,  under  either  of  the  eight  subdivisions  of  the 
statute  above  quoted. 

If  an  account  is  directed,  a  reference  will  be  ordered  to  a 
referee  for  that  purpose,  and  further  directions  reserved  until 
the  final  hearing  on  the  coming  in  of  the  referee's  report.  The 
account  will  be  proceeded  in  before  the  referee,  his  report 
made  and  filed,  pursuant  to  the  32d  rule,  and  the  cause  brought 
to  hearing  thereon ;  or,  on  the  report  and  exceptions,  if  any 
have  been  filed,  as  in  other  cases  of  accounting.     A  final  order 


1  See  forms  of  Petition,  Appendix,  No.  415. 
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is  then  granted  in  accordance  with  the  facts  as  they  shall  be 
established  on  such  hearing. 

Precedents  for  various  orders,  appropriate  to  different 
applications  under  this  statute,  will  be  found  in  the  appendix 
to  this  work  j1  to  which,  as  well  as  for  a  tolerably  full  collection 
of  forms  and  precedents  in  the  various  other  proceedings  and 
actions,  which  have  been  discussed  in  this  volume,  the  reader 
is  referred. 


1  See  Notice   Presentation  Petition  and  Order  to    Show  Cause,  Appendix, 
Nos.  416,  417. 
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APPENDIX   OP   FOEMS  AND    PRECEDENTS  IN  EQUITY 
ACTIONS  AND  SPECIAL  PROCEEDINGS. 


CHAPTER  I. 

FORMS  IN  ACTIONS  FOR  THE  PARTITION  OF  REAL  ESTATE. 

No.    1. 

PETITION  BY  GENERAL  GUARDIAN  OR  RELATIVE  OF  AN  INFANT  UNDER  THE 
AGE  OF  FOURTEEN,  FOE  LEAVE  TO  COMMENCE  PARTITION  SUIT,  UNDER  THE 
ACT    OF    1852,  AND   FOR  APPOINTMENT   OF   GUARDIAN. 

See  ante,  pp.  8,  10. 
SUPREME  COURT : 


In  the  matter  of  the  petition  on  behalf 

of 
A.  B.,  an  infant,  by  his  general  guar- 
dian, CD. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  A.  B.,  an  infant  under  the  age  of  twenty-one  years,  and  of  the 

age  of  twelve  years  (a),  by  C.  D.,  his  general  guardian,  respectfully  showeth: 

That  said  infant,  who  was  of  the  age  of  twelve  years  on  the  day  of 

last,  resides  at  the  city  of  Troy,  in  the  county  of  Rensselaer,  with  his 

mother,  E.  B.,  and  is'  supported  by  her,  and  that  said  C.  D.  has  been  duly 


(a)  If  the  infant  be  of  the  age  of  fourteen  years  or  upwards,  the  petition  should  be  by 
him  and  not  by  guardian. 
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appointed  his  general  guardian  by  the  surrogate  of  Rensselaer  county;  That  said 
infant  is  one  of  the  children  and  heirs-at-law  of  G.  B.,  deceased,  who  died  seized 
of  certain  real  estate  in  said  city,  to  wit:  [describing  it  generally.] 

That  said  infant,  as  such  heir-at-law,  is  now  a  tenant  in  common,  in  fee  simple, 
of  said  premises,  with  the  other  children  of  said  G.  B.,  deceased,  to  wit:  H.  B., 
L.  B.,  and  S.  B.,  subject  to  the  dower  right  of  their  said  mother; 

That  the  value  of  said  real  estate  is  about  $5,000,  and  said  infant  is  not  seized 
of  any  other  real  estate,  and  has  personal  property  only  to  the  amount  of  $300, 
which  is  in  the  hands  of  his  said  guardian,  and  invested  for  him,  the  said 
infant,  the  income  whereof  is  insufficient  for  his  support  and  maintenance. 

That  said  property  and  real  estate  consists  of  building  lots,  and  is  wholly 
unproductive  [or  state  any  other  fact3  which  render  a  sale  desirable  or  advanta- 
geous; as,  that,  if  there  are  buildings  thereon,  they  require  extensive  repairs,  or 
will  not  rent  for  a  sufficient  sum,  Src,  Src] 

That  the  interests  of  said  infant,  as  your  petitioner  believes,  require  a  sale  of 
said  premises,  he,  the  said  infant,  being  in  need  of  the  income  of  his  proportional 
share  for  his  maintenance  and  education. 

That  all  the  other  tenants  -in  common  are  infants  under  the  age  of  twenty-one 
years,  [or,  that  they  refuse  to  unite  in  a  sale  ;  or  are  about  to  commence  a  suit  for 
partition;  or,  that  one  or  more  of  them,  of  full  age,  have  left  the  State,  und  their 
places  of  residence  are  unknown;  or  other  facts  showing  the  propriety  of  allowing 
the  infant  his  action  for  partition,  rather  than  to  appoint  a  special  guardian  on 
petition,  to  unite  with  the  co-tenants  in  a  sale.] 

Wherefore  your  petitioner  prays  that  the  court  will  allow  proceedings  to  be 
instituted  by  action  of  partition,  in  behalf  of  said  infant,  for  a  division  and  parti- 
tion of  said  real  estate,  and  for  a  sale  thereof  if  it  shall  appear  that  such  partition 
cannot  be  made  without  great  prejudice  to  the  owners;  and  that  said  O.  D.  be 
appointed  next  friend  (a)  of  said  infant,  to  conduct  the  proceedings  in  such  action 
on  his  behalf. 

And  your  petitioner  will  ever  pray. 
Dated,  &c.  C.  D., 

General  guardian  of  A.  B. 

Rensselaer  counjy,  ss.:  C.  D.,  being  duly  sworn,  says  that  he  has  read  [or  has 
heard  read]  the  foregoing  petition  subscribed  by  him,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except  the  matters  set 
forth  on  information  and  belief.  And  as  to  those  matters  he  believes  it  to  be 
true. 
Sworn,  &c.  C.  D. 

(If  any  other  person  than  the  petitioner  be  proposed  as  guardian,  his  consent 
must  be  added  to  the  petition,  and  an  affidavit  verifying  such  signature  made  as 
in  Nos.  6  and  7,  post.") 


(a)  The  term  next  friend  is  retained  in  the  above  form,  as  used  in  the  statute.  See 
Session  Laws,  1852,  p.  411,  §  2.  Perhaps  the  term  guardian,  as  employed  in  the  Code, 
may  be  more  properly  used. 
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No.  2. 

ORDER   OF   REFERENCE   THEREON. 
See  ante,  pp.  9,  10. 

At  a  special  term  of  the  Supreme  Court  held  for  the  State  of  New  York  at 
the  City  Hall,  in  the  city  of  Albany,  on  the  last  Tuesday  of  September, 
A.  D.,  1862. 

Present:  Hon.  Theodore  Miller,  Justice. 


In  the  matter  of  the  petition  on  behalf 

of 
A.  B.,  an  infant,  by  his  guardian,  C.  D. 


On  reading  and  filing  the  petition  on  behalf  of  A.  B.,  an  infant,  by  his  guardian 
C.  D.,  bearing  date  the  ,  &c,  and  duly  verified  by  said  guardian,  on  motion 

of  B.  H.  Hall,  Esq.,  attorney  for  said  guardian,  it  is  ordered  that  it  be  referred  to 
Charles  R.  Ingalls,  Esq.,  counsellor,  of  the  city  of  Troy,  to  inquire  into  the 
matters  set  forth  in  said  petition,  and  report  the  facts  to  this  court,  with  his 
opinion  thereon. 


No.  3. 

REPORT    OF   REFEREE. 

Title  as  in  No.  1. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  undersigned  referee,  to  whom,  by  an  order  of  this  court  in  this  matter, 
bearing  date  the  last  Tuesday  of  September,  A.  D.  1862,  it  was  referred  to  inquire 
into  the  truth  of  the  matters  set  forth  in  the  petition  in  this  matter,  and  report 
the  facts  to  this  court  with  his  opinion  thereon,  respectfully  reports : 

That  after  due  examination  and  testimony  taken  therein  I  find  that  the  facts 
stated  in  said  petition  are  true. 

That  the  said  infant  is  of  the  age  of  twelve  years,  and  is  tenant  in  common,  &c. 
[as  stated  in  the  petition  or  otherwise  found  by  referee.'] 

That  said  infant  is  in  need  of  the  income  or  interest  money  of  the  value  of  his 
share  in  said  property  for  his  maintenance  and  education. 

That,  &c.  [stating  any  other  material  facts  found  by  the  referee."] 
From  which  facts   so  found  by  me,  I  am  of  the  opinion  that  the  interests  of 
said  infant  require  that  an  action  should  be  brought  for  a  partition  and  sale  of  said 
premises.     \_A  clause  may  be  added,  that  the  person  proposed  as  guardian  is,  in 
the  opinion  of  the  referee,  a  suitable  and  proper  person,  with  no  interest  adverse 
to  the  infant.] 

All  which  is  respectfully  submitted. 
Dated  October  4th,  1862.  C.  R.  Ingalls, 

Referee. 

v.  s.  29 
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No.  4. 

ORDER  CONFIRMING   REPORT   AND   AUTHORIZING   SUIT. 
See  ante,  pp.  9,  10. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  Xo.  1. 

On  reading  and  filing  [the  report  of  Charles  R.  Ingalls,  Esq.,  referee,  appointed 
pursuant  to  an  order  in  this  matter,  bearing  date  the  last  Tuesday  of  September, 
A.  D.  1862,  which  report  bears  date  October  4,  1862]  (a),  on  motion  of  B.  H. 
Hall,  attorney  for  said  guardian,  it  is  ordered  that  the  said  report  be  confirmed, 
and  that  proceedings  be  instituted  by  action  of  partition  in  this  court  on  behalf  of 
said  infant  for  a  division  and  partition  of  said  real  estate,  and  for  a  sale  thereof  if 
it  shall  appear  that  such  partition  cannot  be  made  without  great  prejudice  to  the 
owners.  [And  it  is  further  ordered  that  C.  D.,  the  general  guardian  of  said 
infant,  be  appointed  his  next  friend,  to  prosecute  such  action  and  conduct  such 
proceedings  on  behalf  of  said  infant,  on  his  executing  to  the  people  of  this  State, 
duly  acknowledged,  a  bond  in  the  penalty  o/$  ,  with  two  sufficient  sureties, 

to  be  approved  by  a  justice  of  this  court  and  filed  with  the  clerk,  as  required  by 
statute  and  the  practice  of  the  court."] 

(The  last  clause,  in  brackets,  is  of  course  to  be  omitted  if  the  petition  has  not 
prayed  for  the  appointment  of  a  guardian,  in  which  case  the  proceedings  will  be 
as  in  the  following  forms.) 


No.    5. 


PETITION    OP   INFANT   PLAINTIFF   OVF.R   FOURTEEN   YEARS   OF   AGE   FOR   APPOINT- 
MENT  OF   NEXT   FRIEND  (6)  TO   COMMENCE   SUIT   IN    PARTITION. 

See  Vol.  I.,  pp.  27,  28.    Ante,  pp.  9,  10. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  A.  B.,  an  infant  of  the  age  of  fourteen  years  and  upwards, 
respectfully  showeth: 

That  your  petitioner  was  of  the  age  of  sixteen  years  on  the  1st  day  of  March 
last; 

That  he  is  about  to  commence  an  action  in  the  Supreme  Court  against  C.  D. 
and  others,  heirs-at-law  and  parties  interested  in  that  certain  farm  of  land, 
situate  in  the  town  of  Nassau,  Rensselaer  county,  of  which  G.  D.  died  seized  and 
possessed,  for  the  partition  and  sale  of  said  real  estate,  pursuant  to  an  order  of 


(a)  The  court,  it  seems,  may  grant  the  application  without  a  reference,  if  satisfied  on 
the  petition  that  the  interests  of  the  infant  require  the  partition  or  sale.  If  so,  the  part 
of  the  above  order  in  brackets  will  be  omitted,  and  the  words  "the  petition  of  said  infant, 
by  his  guardian  C.  D.,  duly  verified,  and  bearing  date  the,  Ac.,"  may  be  inserted  instead 
of  it. 

(b)  The  language  "next  friend,"  as  used  in  the  statute,  is  retained,  instead  of  "guar- 
dian," as  used  in  the  Code. 


IN  ACTIONS  FOR  PARTITION. 
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the  Supreme  Court  made  at  special  term  held  at  ,  &c,  on  tne  ,  &<:., 

authorizing  such  action  to  be  prosecuted  on  behalf  of  your  petitioner. 

Wherefore  your  petitioner  prays  that  D.  F.,  attorney  and  counsellor-at-law  [or, 
G.  H.,  the  general  guardian  of  your  petitioner],  a  competent  and  responsible 
person,  may  be  appointed  next  friend  (o)  to  prosecute  such  action  for  your  peti- 
tioner, according  to  the  statute  in  such  case  provided,  and  the  rules  and  practice 
of  the  court.  A.  B. 

Dated,  <fcc. 


No.  6. 

CONSENT   OF   GUARDIAN   ANNEXED   OB   ENDORSED. 
See  Vol.  I.,  pp.  27,  28. 

I  hereby  consent  to  become  the  next  friend  of  A.  B.,  to  prosecute  on  his  behalf 
the  action  mentioned  in  the  foregoing  [or  within]  petition. 
Dated,  &c.  D.  T. 


No.  7. 

AFFIDAVIT   OF   SIGNATURES. 

Rensselaer  county,  ss. :  E.  G.,  of  ,  &c,  being  duly  sworn,  says  that  on 

the  ,  &c.,  he  saw  A.  B.,  the  infant  named  in  the  foregoing  petition,  sign  his 

name  thereto,  the  same  having  been  first  read  over  to  him,  and  at  the  same  time 
[or,  on  the        day  of  ]  saw  D.  F.  sign  the  consent  thereunder  written  [or, 

thereon  endorsed]  to  become  next  friend  of  said  A.  B.,  in  the  action  named  in 
said  petition.  E.  G. 

Sworn,  &c. 


No.  8. 


ORDER  APPOINTING   GUARDIAN. 

At  a  special  term  (6)  &c.,  [as  in  No.  2.] 
Present,  &c. 


In  the  matter  of  the  petition 

of 

A.  B.,  an  infant. 


On  reading  and  filing  the  petition  of  A.  B.,  an  infant  of  the  age  of  fourteen 
years  and  upwards,  praying  for  the  appointment  of  D.  F.  as  his  next  friend,  to 


(a)  See  note  (b)  on  the  preceding  page. 

(b)  In  any  other  action  than  for  a  partition  the  infant  may  be  appointed  by  a  judge  out 
of  court  as  well  as  "  by  the  court,"  according  to  the  provisions  of  the  Code.  See  Vol.  I., 
pp.  27,  28.  In  case  he  is  so  appointed  by  a  judge  at  chambers  the  order  will  be  without  any 
caption. 


452  APPENDIX  OF  FORMS 

prosecute  on  his  behalf  a  certain  action  of  partition  and  sale  against  C.  D.  and 
others,  heirs-at-law  and  parties  interested  in  that  certain  farm,  &c.  [describing  it 
as  in  the  petition].  On  motion  of  B.  H.  H.,  attorney  for  the  petitioner,  it  is 
ordered  that  said  D.  F.  be  and  he  is  appointed  such  next  friend,  to  prosecute 
such  action  and  conduct  proceedings  on  the  part  of  said  infant,  on  his  executing 
to  the  people  of  this  State,  and  duly  acknowledging  and  filing,  a  bond  in  the  pen- 
alty of  $  ,  with  two  sufficient  sureties,  to  be  approved  by  a  justice 
of  this  court,  as  required  by  statute  and  the  practice  of  this  court. 


No.  9. 

SECURITY   OP   GUARDIAN,  (a) 
See  Vol.  I.,  pp.  28,  29. 

Know  all  men  by  these  presents,  that  we,  D.  F.,  E.  F.  and  G.  H.,  all  of  the 
city  of  Troy,  Rensselaer  county,  are  held  and  firmly  bound  unto  the  people  of  the 
State  of  New  York  in  the  penal  sum  of  two  thousand  dollars,  for  which  payment, 
well  and  truly  to  be  made,  we  bind  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
this  day  of 

Whereas  by  an  order  of  the  Supreme  Court  made  at  special  term,  held  at 
Albany  on  the  &c,  said  D.  F.  was  appointed  next  friend  of  A.  B.,  an 

infant,  to  prosecute  in  the  Supreme  Court  a  certain  action  of  partition  to  be  insti- 
tuted on  behalf  of  said  infant,  upon  giving  security  as  required  by  the  statute  and 
by  the  rules  and  practice  of  the  court : 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said  D.  F. 
shall  faithfully  discharge  the  duties  of  his  trust  as  such  next  friend,  and  render  a 
just  and  true  account  thereof,  in  all  courts  and  places  when  thereunto  required, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

D.  F.  [l.s.] 

Sealed  and  delivered  in  E.  F.  [l.s.] 

presence  of  X.  Y.  G.  H.  [l.s.] 

(Add  acknowledgment;  also  justification  of  the  sureties,  as  follows:) 

Rensselaer  county,  ss..  E.  F.  and  G.  H.  of  the  ,  &c,  being  severally 

duly  sworn,  each  for  himself,  severally  says :  The  said  E.  F.,  for  himself,  says 
that  he  is  a  freeholder  [or  householder']  of  the  said  county  of  Rensselaer,  and  is 
worth  the  sum  of  four  thousand  dollars  over  and  above  all  debts  and  liabilities. 
And  the  said  G.  H.,  for  himself,  says  that  he  is  a  freeholder  [or  householder]  of 
said  county,  and  is  worth  the  sum  of  four  thousand  dollars  over  and  above  all 
debts  and  liabilities. 

E.  F. 
Severally  sworn,  &c.  G.  H. 


(a)  In  any  action  other  than  for  partition  the  guardian  may  be  appointed  without 
security.  In  such  case,  however,  the  defendant  may  require  the  guardian  to  file  security. 
See  Vol.  I.,  p.  28. 
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PETITION  BY   RELATIVE  OP  INFANT   DEPENDANT   FOB   APPOINTMENT  OP   GUARDIAN 

AD  LITEM. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  E.  A.  B.,  the  mother  of  A.  B.,  an  infant,  under  the  age  of  four- 
teen years,  and  with  whom  said  infant  resides,  respectfully  showeth; 

That  said  A.  B.  was  twelve  years  of  age  on  the,  &c; 

That  an  action  has  been  commenced  against  said  infant  in  the  Supreme  Court, 
hy  G  D.,  for  [here  state  cause  of  action],  and  that  the  summons  therein  was 
served  on  said  infant  and  on  j'our  petitioner,  on  the,  &c;  and  no  guardian  ad  litem 
has  been  appointed  for  saidinfant  '[and  he  has  no  general  or  testamentary  guardian]. 

Wherefore  your  petitioner  prays  that  C.  D-,  of  the  city  of  Troy,  an  attorney 
and  counsellor  [or  the  general  guardian,  if  there  be  one],  be  appointed  guardian 
ad  litem  of  said  infant,  to  defend  said  action  in  his  behalf. 

E.  A.  B. 

Rensselaer  county,  ss. :  E,  A.  B.,  being  duly  sworn,  says  that  she  has  read  [or 
was  heard  read]  the  foregoing  petition  subscribed  by  her,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  her  own  knowledge,  except  the  matters  set 
forth  on  information  and  belief,  and,  as  to  those  matters, she  believes  it  to  be  true, 

E.  A.  B. 
Sworn,  &c. 

(Add  consent  of  guardian  and  affidavit  of  signature  thereto,  see  Nos.  6  and  7.) 


No.   11. 

PETITION    OP    PLAINTIFF    OR    OTHER   PARTY    TO  APPOINT   GUARDIAN    FOR   INFANT 
DEPENDANT,  ON  HIS  NEGLECT  TO  APPLY  WITHIN  TWENTY  DAYS. 

See  ante,  pp.  9,  10. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York; 

The  petition  of  A.  B.,  of  ,  Ac,  respectfully  showeth; 

That  your  petitioner  has  commenced  an  action  in  the  Supreme  Court,  against 
<C.  D.,  and  others,  for  [here  state  cause  of  action],  the  said  C.  D.  being  an  infant 
under  the  age  of  twenty-one  years,  and  of  the  age  of  sixteen  years,  who  resides 
with  his  mother,  at  ,  &c,  and  has  no  general  or  testamentary  guardian; 

That  the  summons  in  said  action  was  served  on  said  C.  D.  more  than  twenty 
days  since,  aad  said  C.  D.  has  not,  nor  has  any  relative,  guardian,  or  friend  for 
him,  applied  for  the  appointment  of  a  guardian  ad  litem  to  defend  said  action  on 
Ms  behalf. 

Your  petitioner,  therefore,  prays  that  the  clerk  of  this  court,  residing  in  Rensse- 
laer county,  or  some  other  suitable  or  proper  person,  be  appointed  guardian 
of  said  C.  D.  to  defend  said  action, 

A.  B. 
Dated,  &c. 

(Add  verification,  as  in  No,  10.) 
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No.    12. 

NOTICE   TO   MINOR,  OK  GENERAL   GUARDIAN    (IP   THERE   BE  ONE),    OP   MOTION   TO 

APPOINT    GUARDIAN. 

Title  of  the  cause. 

Take  notice,  that  upon  the  petition,  with  a  copy  of  which  you  are  herewith 
served,  and  the  summons  and  proceedings  in  this  action,  a  motion  will  be  made  at 
the  next  special  term  of  the  Supreme  Court,  appointed  to  be  held  at  the  City 
Hall,  in  the  city  of  Albany,  on  the  last  Tuesday  of  September  instant,  at  the 
opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  appointing  the  clerk  of  this  court,  or  such  other  proper  person  as  the 
court  may  designate,  guardian  ad  litem  of  [you]  the  said  infant,  to  defend  said 
action. 

Yours,  &c,  B.  H.  H., 

Dated,  &c.  Pl'ffs  att'y. 

To  A.  B.,  infant  defendant, 

[Or  C.  D.,  general  guardian  of  A.  B.] 


No.  13. 

ORDER  APPOINTING  GUARDIAN. 

At  a  special  term,  &c.  [as  in  No.  2.J 
Present,  &c, 

Title  of  the  cause. 

On  reading  and  filing  petition  of  ,  &c,  the  plaintiff  in  this  action,  with 

proof  of  service  of  copy  thereof,  and  of  sendee  of  ten  days' notice  (a)  of  this- motion, 
on  said  infant  [or  on  C.  D.,  his  general  guardian],  no  one  appearing  to  oppose, 
on  motion  of  B.  H.  H.  Esq.,  attorney  for  plaintiff,  it  is  ordered  that  J.  T.  D.,  the 
clerk  of  this  court,  residing  in  the  county  of  Rensselaer  [or  some  competent 
attorney,  whom  the  court  may  designate],  be  and  he  is  appointed  guardian  ad 
litem  of  said  &c.  [conclude  as  in  No.  8.] 


No.  14. 

SEcuRinr  op  guabdiak. 

(Same  as  No.  9,  except  substituting  the  word  guardian  for  next  friend,  and 
making  the  necessary  alteration  in  the  recital  "  to  defend  a  certain  action,"  &c, 
instead  of  "to  prosecute,"  &c.) 

(Add  acknowledgment,  and  justification  of  sureties  as  in  No.  9.) 


(a)  In  cases  other  than  partition  eight  days'  cotiee . 


IN  ACTIONS  FOR  PARTITION.  455 

No.    15. 

AFFIDAVIT    FOR    MOTION    BT   PLAINTIFF    TO    APPOINT  GUARDIAN  FOR   NON- 
RESIDENT   INFANT    DEFENDANT,  (a) 

See  ante,  pp.  21,  22;  Code,  §  116. 

Title  of  the  cause. 

Rensselaer  county,  ss.:  A.  B.,  of  ,  &c.  [or  attorney  for]  the  plaintiff  in 

the  above  entitled  action,  being  duly  sworn,  says  that  this  action  is  brought  for 
the  partition  of  certain  real  estate  situate  in  the  said  county  of  Rensselaer,  in 
which  county  the  place  of  trial  is  laid;  that  the  defendant,  C.  D.,  is  seized  in  fee 
simple  of  an  interest  as  tenant  in  common  in  said  premises;  that  said  C.  D.  is  not 
a  resident  of  the  State  of  New  York,  but  resides  with  his  mother,  E.  F.,  in  the 
State  of  Ohio,  in  the  town  of,  &c,  [specifying  the  place,  if  known;  or,  if  not 
knoitm,  insert,  "  but  the  place  of  residence  oj  said  infant  is  not  known  to  depo- 
nent, nor  has  he  been  able,  after  diligent  inquiry  of  the  relatives  of  said  infant 
and  other  persons, to  ascertain  the  same'};  that  this  action  was  commenced  agains1 
said  infant  by  order  that  the  summons  be  published  for  six  weeks;  and  the  first 
publication  of  the  same  was  made  on  the  day  of  ,  &c,  and  that  no 

notice  of  appearance,  or  notice  of  the  appointment  of  a  guardian  for  said  infant,  has 
been  received  in  said  action,  and  no  guardian  has  been  appointed  or  applied  for  to 
the  knowledge  or  belief  of  deponent. 

A.  B. 
Sworn,  &c. 


No.    16. 

ORDER   APPOINTING    GUARDIAN   THEREIN. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  tht  cause. 

On  reading  and  filing  the  affidavit  of  A.  B.,  the  plaintiff  in  the  above  entitled 
cause,  setting  forth,  among  other  things,  that  C.  D.,  one  of  the  above-named 
defendants,  is  a  non-resident  infant,  and  that  no  guardian  has  been  appointed  for 
him  in  this  action;  on  motion  of  B.  H.  H.,  plaintiff's  attorney,  it  is  ordered  that 
J.  L.  F.,  of  the  city  of  Troy,  counsellor-at-law,  be  appointed  guardian  ad  litem  of 
said  infant  defendant  for  the  purposes  of  this  action,  unless  the  said  defendant  or 
some  one  in  his  behalf,  within  twenty  days  after  service  of  a  copy  of  this  order  in 
the  manner  herein  directed,  procure  a  guardian  ad  litem  to  Le  appointed,  and  give 
notice  thereof  to  the  plaintiff's  attorney.  (6) 

It  is  further  ordered  that  this  order  be  served  on  said  infant,  either  by  personal 


(a)  Under  §  116  of  the  Code  as  amended  by  the  Laws  of  1862. 

(ft)  This  notice  is  not  required  by  the  statute,  but  it  is  very  proper  to  insert  such  require- 
ment in  the  order,  so  that  if  no  notice  of  the  appointment  of  a  guardian  be  received  within  the 
time  limited,  the  person  appointed  on  the  plaintiff's  application  may  act  as  such,  and  put  in 
an  answer.    Sec  ante,  page  22. 
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service  on  E.  F.,  the  mother  of  said  infant,  with  whom  he  resides,  or  by  deposit- 
ing a  copy  thereof  in  the  post-office  at  Troy,  properly  inclosed  in  an  envelope, 
•with  postage  prepaid,  and  directed  to  said  B.  F.,  at  her  place  of  residence;  to  wit, 
the  town  of  ,  &c.  [or  specifying  such  other  mode  of  service  as  the  court  shall 

direct} ;  and  that  said  guardian  execute  to  the  people  of  this  State,  and  duly 
acknowledge  and  file  a  bond,  &c.  [as  in  No.  8;  or,  if  the  clerk  be  appointed  the 
clause  may  be  omitted.    See  ante,  page  21.] 


No.  17. 

SUMMONS  (COMPLAINT  NOT    SERVED),  WITH   NOTICE   OF    OBJECT   OF   ACTION. 

(The  summons  will  be  the  same  as  in  No.  28  (a)  except  that  the  words,  "  a  copy 
of  which  is  hereto  annexed,"  are  to  be  omitted,  and  the  words,  "  which  will  be 
filed  in  the  office  of  the  clerk  of  county,"  inserted;  or,  if  an  order  of  publi- 

cation has  been  allowed,  "  which  was  filed  in  the  office  of  the  clerk  of 
county,  on  the  day  of  ."     The  notice  of  object  of  action  is  written 

immediately  under  the  summons,  and  is  as  follows :) 

To  A.  B.,  one  of  the  defendants  in  the  above  entitled  action : 

Take  notice  that  the  object  of  the  action,  entitled  in  the  above  summons,  is  to 
obtain  the  partition,  or  the  sale,  if  partition  cannot  be  made  without  prejudice  to 
the  interests  of  the  owners,  of  certain  real  estate  situate  in  the  town  of 
&c,  &c.  [briefly  describing  the  real  estate,  either  by  metes  and  bounds,  or  some 
general  description  or  boundary.]     And  that  no  personal  claim  is  made  against  you. 

B.  H.  H., 
Dated,  &c.  .  Pl'ffs  att'y. 


No.  18. 

I 

AFFIDAVIT  FOR  ORDER  OF  SUBSTITUTED  SERVICE  IN  CASE  OF  RESIDENT  DEFENDANT 
WHO  CANNOT  BE  FOUND  (a). 

See  vol.  I.,  pp.  47,  48. 

Title  of  the  cause. 

Rensselaer  county,  ss. :  A.  B.,  of  ,  &c,  the  plaintiff  in  the  above  entitled 

action,  the  place  of  the  trial  of  which  is  laid  in  the  county  of  Rensselaer,  being 
duly  sworn,  says  that  the  action  is  brought  for  partition  of  certain  real  estate, 
situate  in  said  county,  owned  in  fee  by  the  plaintiff  and  defendants  as  tenants  in 
common;  that  B.  C,  one  of  the  above  named  defendants,  heretofore  residing  in  the 
town  of  Brunswick,  in  said  county,  where  his  wife  and  family  still  reside,  and 


(o)  This  is  under  the  act  of  1853  (see  Laws  of  1853,  p.  974),  which  is  designed  to  supply 
an  omission  in  the  Code.  It  cannot,  however,  either  in  a  partition  or  a  foreclosure  suit,  be 
necessary,  and  the  ordinary  service  by  publication  is,  in  all  cases,  preferable.  See  ante, 
page  81,  note. 
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■which  town  was  his  last  known  place  of  residence,  has  departed  therefrom  to 
parts  unknown,  and  the  time  of  his  return  is  uncertain,  as  deponent  is  informed 
by  the  wife  of  said  B.  C.  and  members  of  his  family,  and  verily  believes;  that  said 
B.  C.  cannot  be  found  within  the  said  county  of  Rensselaer,  as  appears  by  the 
return  of  the  sheriff  of  Rensselaer  county,  to  the  summons  hereto  annexed,  and 
heretofore  delivered  to  said  sheriff  to  be  served;  nor  can  said  defendant  be  found 
in  or  out  of  this  State,  to  the  knowledge,  information,  or  belief  of  deponent,  who 
has  made  diligent  inquiries  of  persons  acquainted  with  him,  residing  near  his  said 
place  of  residence,  to  ascertain  where  said  defendant  may  be  found. 

A.  B. 
Sworn  before  me,  &c. 


No.  19. 

ORDER  FOR  SUBSTITUTED  SERVICE. 

Title  of  the  cause  (a). 

On  the  affidavit  of  A.  B.,  with  the  summons  and  return  of  the  sheriff  of 
Rensselaer  county  thereto  annexed,  it  appearing  to  me  that  B.  C,  one  of  the  above 
named  defendants,  who  resides  in  Rensselaer  county,  cannot,  after  diligent  and 
proper  effort,  be  found  [or  that  he  avoids  or  evades  personal  service,  as  the  case 
may  be],  I  do  order  that  service  of  summons  be  made  on  the  said  B.  0.,  by 
delivering  to  and  leaving  a  copy  thereof  with  the  wife  of  said  B.  0.,  at  her  resi- 
dence, in  the  town  of  Brunswick,  in  said  county  [or  the  order  may  be  in  the  general 
form  prescribed  by  statute,  "  by  leaving  a  copy  thereof  icith  some  person  of  proper 
age,  at  the  residence  of  said  B.  C,  in  the  town  of  ,"  Sfc.J;  or,  if  admittance 

cannot  be  gained,  or  any  such  proper  person  found,  who  will  receive  the  same, 
then  by  affixing  such  copy  to  the  outer  door  of  such  residence,  and  by  putting 
another  copy  thereof,  properly  folded  or  enveloped,  and  directed  to  the  said  B.  0., 
at  his  place  of  residence,  in  the  town  of  ,  &c,  into  the  post  office  in  the 

town  of  ,  &c,  and  paying  the  postage  thereon. 

G.  G., 
Dated,  &c,  Justice  of  Supreme  Court. 


No.  20  (a). 

AFFIDAVIT  FOR  ORDER  OF  PUBLICATION  WHERE   THE  DEFENDANT   IS  A  NON- 
RESIDENT. 

See  vol.  I.,  pp.  48,  50;  Code,  §  135,  sub.  4. 

Title  of  the  cause. 

Rensselaer  county,  ss.:  A.  B.,  the  plaintiff  in  the  above  entitled  action,  being 
duly  sworn,  says  that  the  action  is  brought  for  a  partition  of  real  estate,  situated 
in  the  city  of  Troy,  in  said  county,  in  which  county  the  place  of  trial  is  laid,  and 


(a)  When  made  by  a  judge  out  of  court  the  order  is  without  a  caption. 
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of  which  real  estate  the  plaintiff  and  defendants  [except  the  defendant  E.  G.  B., 
who  has  only  a  life  estate  on  an  undivided  part  of  said  premises']  are  seized  in  fee 
simple  as  tenants  in  common ;  that  the  defendant,  H.  B.,  is  tenant  in  common, 
and  one  of  the  owners  of  an  undivided  portion  of  said  premises;*  that  said 
defendant  is  not  a  resident  of  the  State  of  New  York,  but  resides  in  the  city  of 
Newark,  in  the  State  of  New  Jersey,  and  is  not  to  be  found  within  this  State,  to 
the  knowledge,  information,  or  belief  of  deponent.  »    t> 

Sworn,  &c.  

No.  20  (6). 

SAME  WHERE  DEPENDANT'S  LAST  KNOWN  PLACE  OP  RESIDENCE  WAS  IN  TnlS  STATE, 
AND  HIS  PRESENT    PLACE  OF  RESIDENCE  IS  UNKNOWN. 

[Same  as  foregoing  down  to  the  *,  and  then  add}  That  the  last  known  place  of 
residence  of  said  defendant  was  at  the  city  of  Hudson,  in  the  county  of  Columbia, 
where  he  has  a  wife  and  family  still  residing;  that  said  defendant  is  not  to  be 
found  within  said  county  of  Columbia,  as  appears  by  the  return  of  the  sheriff  of 
said  county  to  the  summons  heretofore  delivered  to  said  sheriff  to  be  served  on 
said  defendant,  and  hereto  annexed;  and  said  defendant  cannot  be  found  within 
this  State,  and  his  present  place  of  abode  is  unknown,  to  the  best  of  deponent's 
knowledge,  information,  and  belief,  such  belief  being  founded  on  diligent  inquiry 
made  by  deponent  of  the  wife  of  said  defendant,  and  information  received  by 
deponent  from  her  and  others  residing  in  the  vicinity,  acquainted  with  said  defend- 
ant; that  he  left  his  family  some  six  months  ago  with  the  avowed  intention  of 
going  to  some  one  of  the  Western  States,  with  the  view  of  locating  himself  there; 
since  which  time  nothing  has  been  heard  from  him  [or,  stating  any  other  facts 
showing  that  he  cannot,  after  "  doe  diligence"  used,  and  inquiry  made,  be  found]. 
Sworn,  &c.  A.  B. 


No.    21. 

THE  SAME  IN   CASE  OF    "  UNKNOWN    OWNERS." 
Ante,  p.  16. 
Title  of  the  cause. 

Rensselaer  county,  ss. :  A.  B.,  the  plaintiff  in  the  above  entitled  action,  being 
duly  sworn,  says  that  the  action  is  brought  for  partition  of  certain  premises  and 
real  estate,  situate  &c,  [as  in  No.  20  (a).]     That  the  heirs-at-law  of  P.  B., 

deceased,  whose  names  and  places  of  residence  are  unknown  to  the  plaintiff,  and 
cannot,  although  he  has  made  diligent  inquiries  for  that  purpose,  be  ascertained, 
are  seized  in  fee  simple  as  tenants  in  common,  collectively,  of  the  equal  undivided 
one-tenth  part  of  said  premises,  being  the  share  to  which  P.  B.,  had  he  lived, 
would  have  been  entitled.  That  deponent,  on  inquiry  of  some  of  the  other 
tenants  in  common,  to  wit:  R.  H.  B.  and  S.  T.,  the  brother  and  sister  of  said 
P.  B.,  has  learned  in  substance,  that,  &c.  4c.,  [stating  the  facts,  and  sources 
of  information.]  A.  B. 

Sworn,  &c. 
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No.  22  (a). 

OKDBE  OF  PUBLICATION. 

Title  of  the  cause  (a). 

It  appearing  to  my  satisfaction,  by  the  affidavit  of  A.  B.,  the  above  named 
plaintiff,  [or,  by  the  affidavit  of  A.  B.,  and  sheriff's  return  to  the  summons 
thereto  annexed'}  that  H.  B.,  one  of  the  above  named  defendants,  has  an  interest 
as  tenant  in  common  in  certain  real  estate,  sought  to  be  partitioned  in  this  action, 
situated  in  the  county  of  Rensselaer,  and  that  said  H.  B.  is  not  a  resident  of  this 
State,  but  resides  at  Newark,  in  the  State  of  New  Jersey  [or,  that  said  If.  B. 
cannot,  after  due  diligence,  be  found,  and  the  place  of  his  present  residence  is  not 
known,  and  cannot,  with  reasonable  diligence,  be  ascertained] :  I  do  order  that 
the  summons  in  this  action  be  served  on  the  said  defendant,  IT.  B.,  by  publishing 
the  same  in  the  ,  a  newspaper  published  in  the  city  of  ;  and 

,  a  newspaper  published  in  the  city  of  ,  once  a  week,  for  six 

weeks  successively;  and,  that  a  copy  of  the  summons  and  complaint  in  this 
action,  properly  enclosed  or  enveloped  be  forthwith  (6),  deposited  in  the  post  office, 
at  the  city  of  Troy,  directed  to  said  defendant,  H.  B.,  at  his  place  of  residence,  to 
wit:  Newark,  New  Jersey,  and  the  postage  prepaid  thereon  (c). 

G.  G., 
Bated,  &c.  Justice  of  Supreme  Court. 

No.  22  (b). 

SAME  AS  TO  "  UNKNOWN  OWNEES." 

2itle  of  the  cause. 

It  appearing  to  my  satisfaction,  by  the  affidavit  of  A.  B.,  the  above  named 
plaintiff,  that  this  action  is  brought  for  a  partition  of  certain  real  estate,  situate  in, 
&c,  and  that  there  are  certain  persons,  to  wit,  the  heirs  at  law  of  P.  B.,  deceased, 
who  have  an  interest,  as  tenants  in  common,  in  the  premises  sought  to  be  par- 
titioned, and  whose  names  and  places  of  residence  are  unknown,  and  who  cannot, 
after  due  diligence  be  found — I  do  order,  that  the  summons  in  this  action  be 
served  upon  such  unknown  owners,  by  publishing  the  said  summons  once  a  week, 
for  eight  weeks  successively  (rf),  in  two  newspapers  hereby  designated  by  me  as 
most  likely  to  give  notice  to  such  unknown  owners,  to  wit  :  the  State  paper,  the 
Albany  Evening  Journal,  a  daily  newspaper  published  in  the  city  of  Albany  ;  and 
the  New  York  Herald,  a  daily  newspaper  published  in  the  city  of  New  York. 

G.  G., 
Dated,  &c.  Justice  of  Supreme  Court. 

(a)  If  the  order  is  made  in  court  it  will  have  the  usual  caption,  as  in  No.  2,  ante;  other- 
wise, when  made,  as  in  this  form,  by  a  judge  at  chambers  not  holding  a  special  term  of  the 
court.     See  Vol.  I.,  p.  61. 

(6)  See  as  to  meaning  of  term  "forthwith,"  Van  Wyck  v.  Hardy,  20  How.,  222; 
ante,  p.  16. 

(c)  If  it  appears  from  the  affidavit  that  the  defendant's  residence  is  unknown,  and  cannot 
with  reasonable  diligence  be  ascertained,  this  part  of  the  order  is,  of  course,  to  be  omitted. 

(d)  Not  less  than  once  a  week  for  six  weeks.     Code,  §  135. 
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No.  23  (a). 

AFFIDAVIT  OF  PERSONAL  SERVICE  OF  SUMMONS,  &C. 
Ante,  page  48. 
Title  of  the  cause. 

Rensselaer  county,  ss. :  "W.  L.  K.,  of  the  city  of  Troy,  in  said  county,  being 
duly  sworn,  says  that,  on  the             day  of  ,  he  personally  served  on  R. 

B.,  L.  A.  B.,  and  C.  B.,  three  of  the  defendants  in  the  above  entitled  cause,  and 
who  are  all  personally  known  to  deponent  to  be  the  said  named  defendants,  the 
annexed  summons  and  notice  of  object  of  suit  [or  conplaint],  by  delivering  to  and 
leaving  with  each  of  said  defendants  a  copy  of  such  summons  and  notice  ;  on  the 
said  defendant  R.  B.,  in  the  public  highway,  in  the  town  of  Brunswick,  in  said 
county ;  and  on  the  defendants  L.  A.  B.  and  C.  B.,  at  their  respective  places  of 
residence,  in  the  city  of  Troy.  W  L   K 

Sworn,  &c.  

No.  23  (6). 

THE  LIKE,  ON  INFANT  UNDER  FOURTEEN. 
Ante,  page  45 ;  Code,  §  134,  sub.  2. 
Title  of  the  cause. 

[Same  as  above,  and  add:']  And  on  the  defendant  P.  D.  B.,  who  is  an  infant 
under  the  age  of  fourteen  years,  and  personally  known  to  defendant,  by  delivering 
to  and  leaving  with  said  infant,  and  also  his  father,  L.  B.,  to  deponent  personally 
known,  with  whom  said  infant  resides,  each  a  copy  of  said  summons  and  notice, 
at,  &c.  [Or,  if  he  has  no  father,  mother,  or  guardian,  add:  on  J.  A.  B.,  to 
deponent  also  personally  known,  who  is  of  full  age,  and  has  the  care  of  said  infant, 
and  with  whom  said  infant  resides,  by  delivering  to  and  leaving  with  him,  copies 
thereof,  at,  Sfc]  "W.  L.  K. 

Sworn,  &c. 


No.  23  (c). 

SAME,  ON  CORPORATION. 
Ante,  pp.  45,  46, ;  Code,  §  134,  sub.  1. 
Title  of  the  cause. 

[  Same  as  above,  and  then  odd:]  And  that  such  service  was  made  on  the  defend- 
ant, the  Troy  City  Bank,  by  delivering  to  and  leaving  with  John  A.  Griswold, 
Esq.,  who  is  the  president  thereof  [or  the  cashier,  or  a  director  of  the  bank],  to 
deponent  personally  known,  a  copy  of  said  summons  and  notice,  at  the  banking 
house  of  said  bank,  in  the  city  of  Troy.  W.  L.  K. 

Sworn,  &c. 

(If  service  be  made  on  the  "managing  agent"  of  a  corporation,  the  affidavit 
should  state  that  he  is  the  general  agent  of  the  corporation,  and  has  the  charge 
and  management  of  its  general  business.     See  Vol.  I.,  p.  44.) 
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No.  24  (a). 

AFFIDAVIT  OF  SUBSTITUTED  SERVICE  ON  ORDER  BT  JUDGE,  (a) 
See  Vol.  I.,  pp.  47,  48. 
Title  of  the  cause. 

Rensselaer  county,  ss. :  W.  L.  K.,  of  the  city  of  Troy,  in  said  county,  being 
duly  sworn,  says  that  he  served  the  annexed  summons  on  the  defendant,  B.  C.,* 
by  delivering  to  and  leaving  with  E.  0.,  the  wife  of  said  defendant,  who  is  person- 
ally known  to  deponent,  a  copy  thereof,  at  her  residence,  in  the  town  of  Bruns- 
wick, in  said  county  [or,  if  such  be  the  fact,  on  L.  D.,  who  is  of  full  age,  and 
who  was  in  charge  of  the  premises  where  such  service  was  made,  to  wit,  the  resi- 
dence of  said  B.  C.~],  pursuant  to  an  order  made  in  this  action,  directing  such 
service.  W.  L.  K. 

Sworn,  &c. 


No.  24  (6). 

SAME,  WHERE  ADMISSION  CANNOT   BE   GAINED  TO,  OR  NO   PERSON   FOUND   ON  THE 

PREMISES. 

Title  of  the  cause. 

[Some  as  above  to  the  *,  then  add]  as  follows:  there  being  no  person  found  in 
charge  of  the  premises  and  dwelling  house,  wherein  said  B.C.  last  resided,  in  the  town 
of  Brunswick,  in  said  county,  and  such  dwelling  house  being  found  closed  and 
locked,  deponent  on  the  day  of  ,  affixed  a  copy  of  said  summons 

to  the  outer  door  of  said  dwelling  house,  and,  on  the  same  day,  deposited  another 
copy  of  the  same,  properly  folded  and  enveloped,  in  the  post  office  at  Brunswick, 
directed  to  said  defendant  at  Brunswick,  Rensselaer  county,  N.  Y.,  and  paid  the 
postage  thereon.  W.  L.  K. 

Sworn,  &c. 


No.  25  (a). 

AFFIDAVIT  OF  PUBLICATION. 
Ante,  p.  54. 
Title  of  the  cause. 

Rensselaer  county,  ss. :  G.  A.,  of  the  city  of  Troy,  being  duly  sworn,  says  that 
he  is  the  printer  and  publisher  of  the  Troy  Daily  Whig,  a  daily  newspaper  pub- 
lished in  the  city  of  Troy,  and  that  the  summons  hereto  annexed  has  been  regularly 
published  in  said  newspaper,  once  a  week,  for  six  weeks  successively,  commencing 
on  the  day  of  ,  and  ending  on  the  day  of  ,  the  day 

of  the  last  publication  thereof. 

G.A. 
Sworn,  &c. 

(a)  gee  Order  for  Substituted  Service,  ante,  No.  19. 
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No.  25  (6). 

AFFIDAVIT  OF  MAILING  SUMMONS  AND  COMPLAINT. 
Ante,  p.  54. 
Title  of  the  cause. 

Rensselaer  county,  ss.:  B.  H.  H.,  of,  &c,  one  of  the  attorneys  of  the  plaintiff, 
being  duly  sworn,  says  that,  pursuant  to  the  order  of  publication  heretofore  made 
in  this  action,  he  deposited  in  the  post  office  at  the  city  of  Troy,  on  the  day 

of  ,  (a)  a  copy  of  the  annexed  summons  and  complaint,  properly  folded 

and  enveloped,  and  directed  to  the  said  defendant,  B.  C,  Newark,  New  Jersey, 
with  the  postage  prepaid  thereon. 


B.  H.  H. 


Sworn,  &c. 


No.  26. 

NOTICE  OF  LIS  PENDENS. 

Title  of  the  cause. 

Notice  is  hereby  given  to  all  whom  it  may  concern,  that  this  action  is  brought 

against  the  defendants  in  the  above  entitled  action,  for  the  purpose  of  obtaining  a 

partition  and  division  of  the  premises  therein  described,  among  the  owners  thereof, 

by  commissioners  to  be  appointed  for  that  purpose  ;  or  for  a  sale  thereof,  under 

the  direction  of  this  court,  and  for  a  division  of  the  proceeds  of  such  sale  among 

such  owners,  according  to  their  several  and  respective  rights  and  interests  therein; 

which  premises  are   described  in  the  complaint,   as   follows,   to  wit,   [insert 

description.] 

B.  H.  H., 

Dated,  &c.  Pl'ffs  att'y. 


No.  27. 

AFFIDAVIT  OF  FILING  NOTICE  OF  LIS  PENDENS. 

Title  of  the  cause. 

Rensselaer  county,  ss. :  B.  H.  H.,  the  plaintiff's  attorney  in  the  above  cause, 
being  duly  sworn,  says  that  this  action  was  brought  to  obtain  a  partition  or  sale 
of  the  premises  described  in  the  complaint  therein.  That  a  notice  of  the  pendency 
of  this  suit,  and  of  the  general  object  thereof,  and  containing  a  description  of  the 
land  sought  to  be  partitioned,  or  sold,  as  the  same  is  described  in  the  complaint, 
was  filed  in  the  office  of  the  clerk  of  county  in  which  the  premises  are  situated, 
on  the         day  of  last.     That  at  the  time  of  filing  the  said  notice,  the  pre- 

mises described  therein  were,  and  now  are,  situated  in  the  town  of  ,  in  the 


(a)  A  delay  of  four  days  after  granting  the  order,  in  mailing  the  summons  and  complaint, 
where  an  excuse  for  the  delay  was  shown,  has  been  held  a  sufficient  compliance  with  the 
statute,  which  requires  the  mailing  to  be  forthwith.    Van  Wyck  v.  Hardy,  How.,  222. 
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said  county  of  Albany;  and  that,  since  the  filing  of  the  said  notice,  the  complaint 
in  this  cause  has  not  been  amended  by  making  new  parties  to  the  suit,  or  so  as  to 
affect  other  property  not  described  in  the  original  complaint. 

B.  II.  H 
Sworn,  &c. 

(Or  the  affidavit  may  be  annexed  to  a  copy  of  the  notice,  as  follows:) 

Rensselaer  county,  ss.:  B.  H.  H.,  plaintiff's  attorney,  being  duly  sworn,  says 
that  a  notice  of  lis  pendens,  of  which  the  annexed  is  a  copy,  was,  on  the  day 
of  ,  filed  in  the  office  of  the  clerk  of  the  county  of  Albany,  in  which 

county  the  said  premises  are  situated,  to  wit,  in  the  town  of  Coeymans,  in  said 
county. 

Sworn,  &c. 


B.  H.  II. 


No.  28  (a). 

SUMMONS  AND  COMPLAINT  IN  A  PAETITION  SUIT. 
Ante  pp.  16-19. 

SUPREME  COURT— County  of  Albany: 


G.  N.  S.j  plaintiff 
against 
S.  B.,  N.  C,  and  M.,  his  wife, 
J.  W.,  and  M.,  his  wife, 
W.  J.  S.,  and  U.,  his  wife, 
C.  B.,  T.  B.,  J.  F.  B.,  W.  B.,  &e. 
[Setting  forth  in  full  the  names 
of  all  the  defendants] , 

defendants. 


To  the  above  named  defendants : 

You  are  hereby  summoned  to  answer  the  complaint  of  G.  N.  S.,  the  above 
named  plaintiff,  a  copy  of  which  is  hereto  annexed,  and  to  serve  a  copy  of  your 
answer  on  the  subscriber  at  his  office  in  the  city  of  Troy,  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service,  and  if  you  fail  to 
answer  said  complaint,  as  hereby  required,  the  plaintiff  will  apply  to  the  court  for 
the  relief  demanded  in  the  complaint,  (o) 

B.  H.  H., 
Dated,  &c.  Pl'ffs  att'y. 

SUPREME  COURT— County  of  Albany  (6): 
Title  of  the  cause. 

The  above  named  plaintiff  complains  of  the  above  named  defendants  as  follows, 
that  is  to  say:  That  B.  B.,  now  deceased,  late  of  the  town  of  R.,  in  the  county  of 


(a)  See  Summons  and  Notice  Objeot  of  Action,  ante,  page  456. 

(b)  This  complaint  (from  one  drawn  for  actual  use)  is  that  of  a  plaintiff  acquiring  title 
under  a  sheriff's  sale,  on  execution,  against  one  of  the  tenants  in  common,  and  thereupon 
taking  the  interest  in  the  premises  of  the  defendant  in  the  execution,  as  tenant  in  common 
with  the  defendants. 
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Albany,  was  in  his  life  time,  and  at  the  time  of  his  death,  seized  in  fee  simple,  and 
possessed  of  certain  premises  known  and  described  as  follows :  All  that  certain 
farm,  piece  or  parcel  of  land,  situate,  &c.  [describing  the  premises.'] 

That  the  said  B.  B.,  died  intestate,  some  time  during  the  year  1849;  that  he  left 
him  surviving,  his  widow,  the  said  S.  B.,  and  the  following  children,  viz:  The 
said  M.,  now  the  wife  of  N.  0.,  the  said  M.,  now  the  wife  of  J.  W.,  the  said  U., 
now  the  wife  of  W.  J.  S.,  the  said  C.  B.,  the  said  T.  B.,  the  said  J.  F.  B.,  the  said 
W.  B.,  &c.     [setting  forth  the  names  of  the  heirs."] 

That  the  said  B.  B.,  deceased,  left  no  last  will  and  testament,  or  any  other 
instrument  in  the  nature  of  an  appointment  directing  the  disposition  of  said  real 
estate,  or  any  part  thereof,  to  the  knowledge,  information  or  belief  of  the  plaintiff. 

The  plaintiff  further  alleges  that  a  judgment  was  obtained  in  the  Supreme 
Court  of  this  State,  in  favor  of  G.  N.  S.,  the  said  plaintiff,  against  R.  B.,  one  of 
the  said  children  of  the  said  B.  B.,  deceased,  on  the,  &c.  [setting  forth  generally 
the  proceedings  to  judgment  and  execution,  and  sale  whereby  title  was  acquired  by 
the  plaintiff  as  purchaser  of  the  share  ofsaidR.  £.,  one  of  the  tenants  incommon.] 

The  plaintiff  further  alleges  that  the  names  and  places  of  residence  of  such  of 
the  heirs  of  the  said  B.  B.,  deceased,  as  are  known  to  the  said  plaintiff,  and  as  far 
as  can  be  ascertained  by  him,  are  respectively,  as  the  said  plaintiff  is  informed  and 
believes,  as  follows :  [stating  the  name  and  place  of  residence  of  each  defendant.] 

The  plaintiff  further  alleges  that  he,  the  said  plaintiff,  by  virtue  of  the  said 
sheriff's  deed,  is  the  owner  of  all  the  estate,  right,  title  and  interest  of  the  said  R. 
B.  in  said  premises,  that  is  to  say,  of  the  equal  undivided  one-twelfth  part  of  said 
premises  of  which  the  said  E.  B.  is  seized  as  a  tenant  in  common,  subject  however 
to  the  right  of  dower  of  the  said  S.  B.,  widow  of  the  said  B.  B.,  deceased;  that, 
as  plaintiff  is  also  informed  and  believes,  the  said  M.  C,  M.  W.,  U.  S.,  0.  B.,  J.  P. 
B.,  T.  B.,  W.  B.,  &c,  are  each  seized  in  fee  simple  as  tenants  in  common  of  the  equal 
undivided  one-twelfth  part  of  said  premises,  subject,  however,  to  the  right  of 
dower  of  the  said  S.  B.,  widow  of  the  said  B.  B.,  deceased;  that  as  plaintiff  is  also 
informed  and  believes,  the  dower  of  the  said  widow  in  the  premises  above 
described,  has  never  been  admeasured,  or  in  any  way  set  apart  to  her  from  the 
estate  of  the  said  B.  B.,  deceased. 

Wherefore  the  plaintiff  demands  judgment  that  partition  and  division  of 
the  above  described  premises  may  be  made  according  to  the  course  and  prac- 
tice of  this  court,  and  the  statute  in  such  case  made  and  provided,  by  commis- 
sioners to  be  appointed  for  that  purpose;  and  in  case  it  shall  appear  that  a  par- 
tition thereof  cannot  be  made  without  material  injury  to  the  rights  of  the  parties 
interested  therein,  then,  that  the  said  premises  may  be  adjudged  to  be  sold  under 
the  direction  of  this  court,  and  the  proceeds  of  the  sale,  after  paying  the  costs  and 
charges  of  this  suit,  be  divided  among  the  said  parties  according  to  their  respective 
rights  and  interests  therein,  and  that  to  that  end  the  rights  and  interests  of  the 
parties  interested  in  the  said  premises,  or  in  the  proceeds  thereof,  may  be  ascer- 
tained and  declared  by  the  judgment  of  this  court;  and  that  the  said  plaintiff  may 
have  such  other  relief,  or  such  further  relief  in  the  premises  as  the  nature  of  the 
case  may  require.    ■ 

B.  H.  H., 

Pl'ffs  att'y, 

Troy,  N.  T. 
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Verification  by  Attorney. 
Rensselaer  county,  ss. :  B.  H.  H.,  of  the  city  of  Troy,  attorney  for  the  plaintiff, 
being  duly  sworn,  says:  That  the  said  plaintiff  is  not  a  resident  of  the  county  of 
Rensselaer,  where  said  deponent  resides,  and  that  the  said  plaintiff  is  absent  from 
the  said  county  of  Rensselaer,  as  deponent  believes,  and  therefore  this  verification 
is  made  by  deponent;  that  the  foregoing  complaint  is  true  to  deponent's  know- 
ledge, except  as  to  the  matters  therein  stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true;  that  the  grounds  of  deponent's  belief  are, 
that  he  has  had  personal  inspection  of  most  of  the  written  instruments  referred  to 
in  the  said  complaint,  and  has  the  original  of  the  sheriff's  deed,  referred  to  in  said 
complaint,  in  his  possession,  and  as  to  the  rest  of  the  matters  set  forth  on  informa- 
tion and  belief,  deponent  has  of  some  of  the  matters  personal  knowledge,  and  of 
the  residue  has  obtained  information  from  the  plaintiff  in  this  suit,  and  from 
various  persons  of  credibility,  in  answer  to  particular  inquiries  made  in  respect 
thereto.  B.  H.  H. 

Sworn  before  me  this        day 
of  ,  18      . 

C.  L.  A., 

Commissioner  of  Deeds, 

Troy,  N.  Y. 


•  No.  28  (6). 

COMPLAINT  IN  CASE  OP  OWNERS  UNKNOWN. 
Ante,  p.  18. 

[Title  as  in  the  foregoing ,  adding  thereto,  "and  the  heirs  of  A.  B.,  deceased, 
whose  names  and  places  of  residence  are  unknown  to  the  plaintiff '."] 
[The  complaint  will  be  similar  in  its  form  to  the  foregoing,  adding,  however, 
some  clause  to  indicate  generally,  or  as  far  as  known,  the  nature  and  extent  of  the 
interests  of  such  unknown  owners,  as,  for  example,  the  following:'] 

The  plaintiff  further  alleges,  on  information  and  belief,  that  A.  B.,  who  was  the 
son  of,  &c,  and  entitled,  in  his  lifetime,  to  the  equal  undivided  one  part  of 

said  premises,  several  years  since,  left  the  State  of  New  York,  with  the  intention 
of  residing  in,  &c,  &c.  [stating  the  circumstances  as  far  as  known*}  That  said 
A.  B.,  subsequently  married  and  had  children,  some  of  whom  are  now  living,  but 
their  names  and  places  of  residence  are  wholly  unknown  to  the  plaintiff,  and, 
although  he  has  made  diligent  inquiries  for  that  purpose,  he  cannot  ascertain  the 
same  or  either  of  them;  that  said  A.  B.,  and  his  said  wife,  are  now  deceased;  and 
that  said  children,  or  the  heirs-at-law  of  any  who  may  be  dead,  are  collectively 
entitled  to  the  undivided  part  of  said  premises,  being  the  portion  thereof 

that  said  A.  B.  would  be  entitled  to  if  living,  (a) 

(a)  It  is  always  advisable  to  set  forth,  as  far  as  can  be  ascertained,  the  titles  and 
interests  of  unknown  owners ;  but  it  has  been  held,  that  an  averment  that  there  are  "  certain 
unknown  owners,"  without  setting  forth  their  exact  interests  in  the  premises,  is  sufficient. 
Hyatt  v.  Pugsley,  23  Barb.,  303. 

V.  S.    30 
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No.  29. 

NOTICE  OF  APPEARANCE  AND  DEMAND  OP  A  COPT  OF  THE  COMPLAINT. 

Title  of  the  cause. 

To  B.  H.  H.,  plaintift's  attorney: 

Sin — Take  notice  that  I  am  retained,  and  appear  as  attorney  for  B.  G.  and  C. 
G.,  two  of  the  defendants  in  the  above  entitled  cause,  and  demand  a  copy  of  the 
complaint,  to  be  served  on  me  within  the  time  required  by  law,  at  my  office,  in 
the  city  of  Albany. 

J.  L.  F-, 
Dated,  &c.  Att'y  for  the  said  defts. 


No.  30. 

ANSWEB  OF  INFANTS  BY  THEIK  OUABDIAN  AD  LITEM. 

Title  of  the  cause. 

The  joint  and  several  answer  of  S.  H.  and  E.  H.,  infants  under  the  age  of  twenty- 
one  years,  by  G.  M.  D.,  their  guardian  ad  litem,  two  of  the  defendants,  to  the 
complaint  of  H.  H.,  plaintiff. 

These  defendants,  answering  by  their  said  guardian,  say  that  they  are  strangers 
to  all  and  singular  the  matters  and  things  in  the  said  complaint  mentioned;  that 
these  defendants  are  infants  under  the  age  of  twenty-one  years,  and  claim  such 
interest  in  the  premises  in  the  said  complaint  mentioned,  as  they  are  entitled  to, 
and  submit  their  interests  to  the  protection  of  the  court. 

J.  H.  R., 
Att'y  for  guardian  ad  litem,. 


No.  31. 

AFFIDAVIT  THAT  NO  ANSWEB  HAS  BEEN  BECEIVED  ON  BEHALF  OF  ANT,  OK  OF  SOME 

OF  THE  DEFENDANTS. 

See  Vol.  I.,  pp.  126,  et  seq.;  Ante,  pp.  27,  28 
Title  of  the  cause. 

Rensselaer  county,  ss. :  B.  H.  H.,  attorney  for  the  plaintiff,  being  duly  sworn, 
says  that  more  than  twenty  days  have  elapsed  since  service  of  the  summons  in  the 
above  entitled  action,  upon  all  the  defendants,  and  of  copy  complaint  upon  the 
attorneys  of  such  as  have  appeared  therein,  as  appears  by  the  sheriff's  certificates, 
and  other  proof  of  service  thereof,  and  that  no  demurrer  or  answer  has  been 
received  on  behalf  of  any  of  the  defendants  [or,  if  such  be  the  fact,  add,  except 
that  the  defendant,  B.  G.,  has  put  in  an  answer,  in  which  the  rights  and  interests 
of  the  several  parties,  as  stated  in  the  complaint,  are  not  contested  or  denied]. 

A.  B. 

Sworn,  &c 
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No.  32. 

AFFIDAVIT   TO   MOVE  FOR   ORDER  OF   REFERENCE    ON    DEFAULT,   WHERE   ALL   THE 
DEFENDANTS  ARE  OF  FULL  AGE  AND  RESIDENT. 

See  ante,  pp.  27-29. 

[Same  as  the  above,  and  then  add:']  And  that  all  the  defendants  are  of  full  age, 
and  have  been  personally  served  with  the  summons,  and  reside  within  this  State, 
and  that  none  have  appeared  therein  except,  &c,  who  has  made  default  as  afore- 
said. 


No.  33. 

THE  SAME  WHERE  SOME  OF  THE  DEFENDANTS   ARE  INFANTS,  ABSENTEES  OR 

UNKNOWN. 

See  ante,  pp.  28,  29. 

[Same  as  in  No.  30,  and  then  add:]  That  the  defendants,  S.  H.  and  E.  H.,  are 
infants,  and  have  put  in  the  usual  answer  by  G.  M.  D.,  their  guardian  ad  litem, 
not  controverting  any  material  allegation  of  the  complaint,  and  submitting  their 
interests  to  the  protection  of  the  court;  and,  that  all  the  rest  of  the  defendants 
are  of  full  age,  and  have  been  personally  served  with  the  summons,  and  reside 
within  this  State  [or,  that  the  defendants,  P.  H.  and  R.  H.,  are  non-residents, 
and  have  been  served  by  publication  of  the  summons,  pursuant  to  an  order  directing 
such  service,  in  the  form  and  manner  prescribed  by  law;  or,  that  some  of  the 
defendants  are  owners  unknown,  and  have  been  served  by  publication,  Sfc,  as  the 
case  may  be]. 


No.  34. 

AFFIDAVIT  THAT  TWO  OR  MORE  PARTIES  DESIRE  THEIR  SHARES  SET  OFF  IN 

COMMON,  (a) 

See  ante,  p.  30;  Laws  of  1847,  p.  556. 

Title  of  the  cause. 

Albany  county,  ss. :  A.  B.,  the  plaintiff  in  the  above  entitled  action,  being  duly 
sworn,  says  that  the  action  is  for  a  partition  of  real  estate,  situate  in  the  town  of 
Coeymans,  in  said  county,  owned  in  fee  simple  by  the  plaintiff  and  defendants  as 
tenants  in  common  [or,  "  by  plaintiff  and  defendants,  except  the  defendant,  L.  D., 
who  has  a  dower  interest  therein;"  or,  otherwise,  as  the  fact  may  be].  That 
this  deponent,  and  the  defendant,  G.  B.,  are  each  seized  in  fee  simple  of  the 
equal  undivided,  &c.  [stating  such  interest],  and  are  desirous  of  having  their 


(a)  This  affidavit  may  very  properly  be  embraced  in  the  ordinary  affidavit  on  which  the 
motion  for  reference  is  made,  that  the  defendants  are  all  of  full  age,  and  resident  as  in 
No.  32 ;  or,  that  there  are  infants  or  absentees  as  in  No.  33,  and  a  general  order  of  reference 
made,  to  include  these  matters,  as  well  as  those  required  by  the  78th  Rule.   See  ante,  p.  30. 
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shares  and  interests  in  said  premises  set  off  to  them  in  common,  without  partition 
or  allotment  as  between  themselves,  which,  in  the  opinion  of  deponent,  is  prac- 
ticable, and  can  be  done  without  injury  to  the  interests  of  any  of  the  parties. 

A.  B. 
Sworn,  &c. 


No.  35. 


NOTICE  OF  MOTION  FOR  THE  BELIEF  DEMANDED  IN  THE  COMPLAINT,  AND  FOB  AN 
OBDEB  OF  BEFEBENCE  IN  CASE  OF  DEFAULT. 

T^itle  of  the  cause. 

To  J.  L.  F.,  attorney  for  defendant  0.  B.,  and  others; 

J.  H.  R.,  attorney  for  guardian  ad  litem  of  G.  B.,  an  infant  defendant: 
Sirs — Take  notice  that  upon  the  pleadings  and  proceedings  in  this  cause,  and 
the  usual  proof  of  due  service  of  the  summons  upon  all  the  defendants,  and  the 
affidavit,  with  a  copy  of  which  you  are  herewith  served,  the  plaintiff  will  apply  at 
the  next  special  term  of  this  court,  appointed  to  be  held  at  the  City  Hall,  in  the  city 
of  Albany,  on  the  last  Tuesday  of  September,  A.  D.,  1862,  at  the  opening  of  the 
court  on  that  day  for  the  relief  demanded  in  the  complaint,  and  for  the  usual  order 
of  reference  under  the  78th  rule  of  this  court.  [If  an  application  be  made  to  set  off 
two  or  more  shares  in  common,  add:]  And  that  the  referee  be  directed  to  ascertain 
and  report  whether  the  shares  of  B.  C.  and  G.  C,  are  so  situated  that  they  may 
be  set  off  in  common  to  them,  without  injury  to  the  interests  of  the  other  parties. 

B.  H.  H., 
Dated,  &c.  Pl'ffs  att'y. 


No.  36  (a). 

OBDEK   OF   BEFEBENCE   ON    DEFAULT,  WHEBE   THERE   ABE   NO   INFANTS   OB 

ABSENTEES. 

Ante,  p.  25. 

At  a  special  term,  &c.  [as  in  iVb.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  proof  of  personal  service  of  summons  on  all  the  defend- 
ants, and  that  notice  of  lis  pendens  has  been  filed  more  than  twenty  days,  and 
an  affidavit  showing  that  this  action  is  brought  for  a  partition  of  certain  real  estate 
described  in  the  complaint  herein,  and  that  all  the  defendants  are  residents  of  this 
State,  and  of  full  age,*  and  that  no  answer  has  been  received  on  behalf  of  any 
defendant  [except  the  defendant  C.  B.,  who  has  put  in  his  answer,  in  which  the 
rights  and  interests  of  the  several  parties,  as  stated  in  the  complaint,  are  not  con- 
tested or  denied'];  on  motion  of  B.  H.  H.,  Esq.,  plaintiff's  attorney,  ordered  that 
it  be  referred  to  ,  Esq.,  counsellor  at  law,  of  the  city  of  Albany, 

to  take  proof  of  the  title  of  the  respective  parties  in  the  premises,  in  the  complaint 
mentioned,  and  report  thereon  to  the  court,  with  an  abstract  of  the  conveyances 
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by  which  the  title  is  held.   [And  it  is  further  ordered,  that  tlie  referee  be  at  liberty 
to  proceed  on  such  reference,  in  the  cownty  of  Albany.]  (a) 


No.  36  (b). 

THE   LIKE,    WHERE   THERE   ARE   INFANTS,  UNKNOWN   OWNERS,    OR   ABSENTEES, 
UNDER  THE   SEVENTY-EIGHTH  RULE. 

Ante,  p.  28. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

[Proceed  as  in  the  foregoing,  to  the  *,  then  add:]  except  the  defendant  **,  Gr. 
B.,  who  is  an  infant  under  the  age  of  twenty-one  years  [or  who  is  an  absentee,  and 
has  been  served  by  publication;  or  heirs  of,  4rc,  Sfc,  vmknawn  owners,  as  the  case 
may  be'];  and  that  no  answer  has  been  received  on  behalf  of  any  of  the  defendants, 
except  the  said  infant,  who  has  put  in  the  usual  general  answer  by  his  guardian, 
ad  litem,  on  motion  of,  &c,  ordered  that  it  be  referred  to,  &c,  to  take  proof  of  the 
plaintiff's  title  and  interest  in  and  to  said  premises,  mentioned  in  the  complaint, 
and  of  the  several  matters  therein  set  forth;  and  to  ascertain  and  report  what 
share  of  the  said  premises  belongs  to  each  of  the  parties  to  this  action,  so  far  as 
the  same  can  be  ascertained,  and  the  nature  and  extent  of  their  respective  rights 
and  interests,  and  report  thereon  to  the  court,  with  an  abstract  of  the  conveyances 
by  which  the  said  title  is  held. 

No.  37. 

ORDER  OP  REFERENCE  WHEN  TWO  OR  MORE    PARTIES  DESIRE  THEIR  SHARES  TO  BE 

SET  OFF  IN  COMMON. 

Ante  p.  30.     See  No.  34. 

[Same  as  in  the  foregoing ,  and  add:]  And  it  is  further  ordered  that  the  said 
referee  ascertain  whether  the  said  premises  are  so  situated  that  the  shares  of  the 
said  plaintiff,  and  of  the  defendant  G.  0.  B.,  can  be  set  off  in  common,  without 
partition  or  allotment  between  them,  and  without  injury  to  the  interests  of  any 
of  the  parties,  and  that  he  report  the  facts  with  his  opinion  thereon,  to  the  end 
that  such  further  order  may  be  made  in  the  premises  as  shall  be  just  and 
necessary. 

No.  38. 

REPORT   OF   REFEREE. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  undersigned,  referee,  to  whom  by  an  order  of  this  court  in  the  above 
entitled  action  bearing  date  on  &c,  it  was  referred  among  other  things  to  take 

(a)  Tl> is  clause  is  properly  inserted  where  it  is  intended  to  have  the  reference  in  a 
county  other  than  that  in  which  the  place  of  trial  is  laid.     Rule  24.     See  Vol.  I.,  p.  133. 
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proof  of  the  plaintiff's  title  and  the  several  matters  set  forth  in  the  complaint, 
respectfully  reports,  that  having  been  attended  by  the  attorney  for  the  plaintiff  I 
proceeded  to  a  hearing  of  the  matter  so  referred  (on  due  notice  given  to  the  attor- 
neys of  such  of  the  defendants  as  have  appeared  in  the  action,)  and  having  taken 
proofs  and  duly  examined  the  matters  so  referred,  I  find  and  report  that  the  mate- 
rial allegations  set  forth  in  the  complaint  are  true. 

And  I  further  report  that  the  respective  estate  and  interest  of  the  several  parties 
in  the  premises  are  as  follows:  [set  forth  the  same  as  in  No.  46.] 

I  further  report  that  the  premises  are  so  situated  that  a  partition  thereof  can,  in 
my  opinion,  be  made  without  material  injury  to  the  rights  and  interests  of  any  of 
the  parties,  the  same  being  a  farm  containing,  &c,  &c,  [stating  briefly  the  facts; 
and,  if  the  order  of  reference  require  it,  stating  also  the  facts  to  show  that  two  or 
more  shares  may  be  set  off  in  common  without  injury  to  the  interests  of  any  of  the 
parties. 

The  schedule  hereto  annexed  (a)  contains  an  abstract  of  the  conveyances  by 
which  the  title  to  said  premises  is  held. 

AH  which  is  respectfully  submitted.  H.  H., 

Dated,  &c.  Referee. 


No.  39. 

NOTICE  OF  FILING  REPORT  UNDER  THE  THIRTY-SECOND  RULE. 

Trifle  of  the  cause. 

To  N.  F.  Esq.,  attorney  for  defendant  B.  C: 

Sir — Take  notice  that  the  report  of  the  referee  to  whom  it  was  referred  to  take 

proof  of  title,  &c,  in  this  action,  and  report  the  same  to  the  court  with  an  abstract 

of  the  conveyances  by  which  the  same  was  held,  which  report  bears  date  on  the 

day  of  ,  was  filed  in  the  office  of  the  clerk  of  Rensselaer  county  on  the 

day  of 

Yours,  &c,  B.  H.  H., 

Dated,  &c.  Pl'ffs  att'y. 

No.  40. 

NOTICE  OP  HEARING  ON  THE  COMING  IN  OF  THE  REPORT.  (&) 

Title  of  the  cause. 
To,  &c: 

Sir — Take  notice  that  the  above  entitled  cause  will  be  brought  on  for  hearing, 
and  application  will  be  made  for  judgment  for  the  relief  demanded  in  the  complaint, 

(a)  The  schedule  will  be  in  the  same  form  as  that  in  No.  46,  post .  If  the  reference  is 
under  an  order  in  an  action  where  there  are  no  infants  or  absentees  (see  No.  36,  ante),  the 
referee  need  not  go  into  an  examination  of  all  the  facts  stated  in  the  complaint,  but  his  report 
will  be  simply  an  abstract  of  the  conveyances  by  which  the  title  is  held.     See  ante,  p.  27. 

(6)  The  notice  of  hearing  may  be  and  usually  is  embraced  in  the  notice  of  filing  the  report 
in  which  case  the  notice,  in  precisely  the  same  form,  may  be  added  at  the  end  of  the  last 
preceding  notice.  Should  exceptions  be  filed  within  eight  days,  the  exceptions  and  report 
may  be  noticed  for  hearing  together.     See  Vol.  I.,  pp.  569,  S70. 
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that  is  to  say,  for  a  partition  of  the  premises  described  in  said  complaint,  upon  the 
pleadings  and  proceedings  in  this  action,  the  order  of  reference,  and  the  report  of 
the  referee  thereon,  at  the  next  special  term  of  this  court  appointed  to  be  held  at 
the  city  hall,  in  the  city  of  Albany,  on  the  last  Tuesday  of  October,  a.  d,  1862,  at 
the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
and  a  motion  will  then  and  there  be  made  for  the  appointment  by  the  court  of  three 
reputahle  freeholders,  commissioners  to  make  partition  of  the  premises  described 
In  the  complaint,  according  to  the  respective  rights  and  interests  of  the  parties  to 
be  adjudged  by  the  said  court. 

Yours,  Ac.,  B.  H.  H., 

Dated,  &c  Pl'ffs  att'y. 

No,   41. 

AFFIDAVIT  OF  SERVICE  OF  SAME. 

Title  of  the  cause. 

Rensselaer  county,  ss. :  B.  H.  H-,  of,  &c,  attorney  for  the  plaintiff,  being  d«aly 
sworn,  says  that  oh  the,  &c,  he  personally  served  on  N.  F.,  Esq.,  attorney  for  the 
defendant,  B.  C,  a  copy  of  the  annexed  [or  within']  notice,  at  the  city  of  Troy, 
for,  left  a  copy  of  the  annexed  notiee  with  D.  E.,  a  student-at-law  of  N.  F.,  Esq., 
attorney  for  the  defendant,  at  the  office  of  said  N.  F.,  in  the  city  of  Troy,  he,  the 
said  N.  F.,  being,  at  the  time,  absent  from  his  said  office;  or,  state  in  what  other 
way  such  service  was  made,']  B.  H.  H. 

Sworn,  <fcc. 

No.  42. 

AFFIDAVIT  FOR  REFERENCE  WHEN  SALE  IS  NECESSARY,  UNDER  THE  SEVENTY- 
NINTH  RULE. 

Ante,  pp.  31,  32. 

[As  in  Nbs.  32  and  33,  to  the  end,  then  add:]  And  this  deponent  further  saith, 
as  he  has  been  informed  and  believes  that  [one  of  the  lots  or  separate  parcels 
of]  the  premises  mentioned  in  the  said  complaint  [to  wit,  the  house  and  lot  in  the 
■city  of  Albany,  which  wUl  exceed  in  value  the  share  to  which  either  of  the  tenants 
in  common  thereof  will  be  entitled] ,  are  so  circumstanced,  that  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners,  due  regard  being  had  to  the 
power  of  the  court  to  adjudge  compensation  to  be  made  for  equality  of  partition, 
and  to  the  ability  of  the  respective  parties  to  pay  a  reasonable  compensation  to  pro- 
duce such  equality. 

No.  43. 

ORDER  OF    REFERENCE  TttEREON,  UNDER  THE  SEVENTY-NINTH  RULE, 

Present  &c  ^  a  sPec'a^  term,  &c.  [as  in  No.  2.] 

Title  of  the  cause.  ' 

[As  in  No.  36  to  the  end,  then  add;]  And  it  is  further  ordered  that  the  said 
referee  inquire  and  report  whether  the  said  premises,  or  any  lot  or  separate  parcel 
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thereof,  are  so  circumstanced  that  an  actual  partition  cannot  be  made;  and  if  the 
said  referee  arrives  at  the  conclusion  that  a  sale  of  the  whole  premises,  or  of  any 
lot  or  separate  parcel  thereof,  will  be  necessary,  that  he  specify  the  same  in  his 
report,  together  with  the  reasons  which  render  a  sale  necessary;  and,  in  such  a 
case  that  he  also  ascertain  and  report  whether  any  creditor,  not  a  party  to  this 
suit,  has  a  specific  lien,  by  mortgage,  devise,  or  otherwise,  upon  the  undivided 
share  or  interest  of  any  of  the  parties  in  that  portion  of  the  premises  which  it  is 
necessary  to  sell;  and  if  he  finds  that  there  is  no  such  specific  lien  in  favor  of  any 
person  not  a  party  to  the  suit,  that  he  further  inquire  and  report  whether  the 
undivided  share  or  interest  of  any  of  the  parties  in  the  premises  is  subject  to  any 
general  lien,  or  incumbrance,  by  judgment  or  decree. ,  And  it  is  farther  ordered 
that  such  referee  ascertain  and  report  the  amount  due  to  any  party  to  the  suit 
who  has  either  a  general  or  specific  lien  on  the  premises  to  be  sold,  or  any  part 
thereof,  and  the  amount  due  to  any  creditor,  not  a  party,  who  has  a  general  lien 
on  any  undivided  share  or  interest  therein,  by  judgment  or  decree,  and  who  shall 
appear  and  establish  his  claim,  on  such  reference. 

And,  it  is  further  ordered,  that  the  said  referee,  if  requested  by  the  parties^who 
appear  before  him  on  such  reference,  shall  also  ascertain  and  report  the  amount 
due  to  any  creditor,  not  a  party  to  the  suit,  which  is  either  a  specific  or  general 
lien  or  incumbrance  upon  all  the  shares  or  interests  of  the  parties  in  the  premises 
to  be  sold,  and  which  would  remain  as  an  incumbrance  thereon  in  the  hands  of 
the  purchaser. 


No.   44. 

NOTICE  OF  HEARING  BEFORE  KEFEKEE. 

Title,  of  the  cause. 

To  J.  H.  R.,  Esq.,  attorney  for  guardian  ad  litem,  of  infant  defendant,  A.  L.r 

Sik— Take  notice,  that  the  proceedings  on  the  order  of  reference  heretofore  made 
in  this  action,  whereby  it  was  referred  to.G.  R.  I.,  Esq.,  referee,  among  other 
things,  to  take  proof  of  title  of  the  premises  sought  to  be  partitioned,  and  to  ascer- 
tain and  report  whether  the  same  are  so  situated  that  a  sale  thereof  is  necessary, 
under  the  provisions  of  the  79th  rule  of  this  court,  will  be  had  before  the  said 
referee,  at  his  office,  in  the  city  of  Troy,  on  the  day  of  next,  at 

10  o'clock,  A.  M. 

Yours,  &c.,  B.  H.  H., 

Dated,  &c.  Pl'ffs  att'y. 

No.  45. 

NOTICE   BY  BEFEREE   TO  CSED1TOKS   HAVING   GENERAL   MENS  OK   INCUMBBANCES. 

Ante,  pp.  35,  36. 

Title  of  the  cause. 

In  pursuance  and  by  virtue  of  an  order  of  this  court,  made  in  the  above  cause, 
on  the  day  of  last,  notice  is  hereby  given  to  all  persons  having  any 
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general  lien  or  incumbrance,  by  judgment  or  decree,  or  otherwise,  on  the  undivided 
share  or  interest  of  any  of  the  owners,  in  the  premises  hereinafter  described,  to 
produce  to  me,  the  undersigned,  on  or  before  the  day  of  next,  at 

my  office  in  the  city  of  Troy,  in  the  county  of  Rensselaer,  proof  of  their  respec- 
tive hens  and  incumbrances,  together  with  satisfactory  evidence  of  the  amount  due 
thereon;  and  to  specify  the  nature  of  such  incumbrances,  and  the  dates  thereof 
respectively.  The  said  premises  are  described  in  the  complaint  as  follows: 
[insert  description.] 

J.  K.  P., 
Dated,  &c.  Referee. 


No.  46. 

REPORT    BY  REFEREE  THAT  SALE  IS  NECESSARY,  (a) 
Ante,  pp.  37,  38. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  osder  of  this  court,  made  in  the  above  cause,  on  the 
day  of  last,  by  which  it  was  referred  to  ,  residing  in  the  county 

of  ,  among  other  things,  to  take  proof  of  the  plaintiff's  title  and  interest, 

in  and  to  the  premises  in  the  complaint  mentioned,  and  of  the  several  matters  set 
forth  in  the  said  complaint,  and  to  ascertain  and  report  what  share  or  part  of  the 
said  premises  belongs  to  each  of  the  parties  to  this  suit,  so  far  as  the  same  could 
be  ascertained,  and  the  nature  and  extent  of  their  respective  rights  and  interests 
therein,  and  an  abstract  of  the  conveyances  by  which  the  same  are  held;  and,  also, 
to  inquire  and  report  whether  the  said  premises,  or  any  lot  or  separate  parcel 
thereof,  are  so  circumstanced  that  an  actual  partition  thereof  cannot  be  made;  and 
if  the  said  referee  should  arrive  at  the  conclusion  that  a  sale  of  the  whole  of  said 
premises,  or  of  any  lot  or  separate  parcel  thereof,  will  be  necessary,  that  he 
specify  the  same  in  his  report,  together  with  the  reasons  rendering  a  sale  necessary; 
and,  in  such  a  case,  that  he  also  ascertain  and  report  whether  any  creditor,  not  a 
party  to  this  suit,  has  a  specific  lien  on  the  undivided  share  or  interest  of  any  of 
the  parties  in  that  portion  of  the  premises  which  it  is  necessary  to  sell;  and  if  no 
such  lien  should  be  found,  that  he  further  inquire  and  report  whether  the  undivided 
share  or  interest  of  any  of  the  parties  in  the  premises,  is  subject  to  any  general 
lien  or  incumbrance  by  judgment  or  decree;  and,  that  he  ascertain  and  report  the 
amount  due  to  any  party  to  this  suit,  who  has  either  a  general  or  specific  lien  on 
the  premises  to  be  sold,  or  any  part  thereof;  and  the  amount  due  to  any  creditor, 
not  a  party,  who  has  a  general  lien  on  any  undivided  share  or  interest  therein,  by 
judgment  or  decree,  and  who  should  appear  and  establish  his  claim  on  said  refer- 


(a)  From  Monell's  Pr.,  Vol.  II.,  pp.  456-459.  The  recital  in  the  report  of  the  full 
directions  contained  in  the  order  of  reference  is  wholly  unnecessary.  The  report  may,  and 
indeed  should,  refer  to  the  order  by  its  date,  and  may  state  generally  the  nature  of  thd 
matters  referred,  as  in  No.  38.  The  same  rule,  in  this  respect,  it  is  conceived,  should  apply 
to  a  report}  as  is  applicable  to  the  form  of  an  order.    See  Vol.  I.,  pp.  451,  452. 
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ence;  and,  if  requested  by  the  parties  appearing  before  him  on  such  reference,  to 
ascertain  and  report  the  amount  due  to  any  creditor,  not  a  party  to  this  suit,  which 
is  either  a  specific  or  general  lien  or  incumbrance  upon  all  the  shares  or  interests  of 
the  parties  in  the  premises  to  be  sold,  and  which  would  remain  as  an  incumbrance 
thereon,  in  the  hands  of  the  purchaser;  I,  the  subscriber,  ,  residing 

in  the  county  of  ,  to  whom  the  execution  of  the  said  order  was  com- 

mitted, do  respectfully  report: 

That  having  been  attended  by  the  attorneys  for  the  several  parties  who  appeared 
in  the  cause,  I  proceeded  to  a  hearing  of  the  matters  so  referred,  after  having 
caused  a  notice  to  be  published  as  required  by  law,  for  all  general  lien  creditors,  by 
judgment,  decree,  or  otherwise,  on  the  undivided  share  or  interest  of  any  of  the 
parties  in  the  premises,  to  produce  to  me  proof  of  their  respective  liens  and  incum- 
brances, together  with  satisfactory  evidence  of  the  amount  due  thereon,  and  to 
specify  the  nature  of  such  incumbrances,  and  the  dates  thereof  respectively. 

I  further  report,  that  on  such  hearing,  I  took  proof  as  to  the  facts  stated  in  the 
complaint,  and  find  that  the  material  facts  therein  set  forth  are  true. 

And  I  further  certify  and  report,  that  the  following  is  an  abstract  of  the  convey- 
ances by  which  the  premises  described  in  the  bill  of  complaint  are  held,  that  is  to 


v     sa 


(  No.  1.  ) 
P.D.,    > 
to       V 
S.  S.  D.  ) 

The  last  will  and  testament  of  P.  D.,  the  common  source  of  title,  who  died 
seized — having  in  his  possession,  claiming  to  own  the  premises  more  than  twenty 
years.  By  such  will,  he  devised  his  real  estate  as  follows:  "  I  give  and  bequeath 
unto  my  wife  P.,  the  use  of  the  farm  I  now  occupy  and  possess,  during  her  natural 
life.  I  give  and  devise  unto  my  son,  S.  S.  D.,  and  his  heirs,  the  farm  I  now  occupy, 
after  the  death  of  his  mother."  Dated  January  22,  1829.  The  testator's  widow 
died  in  possession,  August  3,  1842,  whereupon  S.  S.  D.  became  seized  of  the  pre- 
mises in  fee. 

(  No.  2.  ) 

S.  S.  D.,  died  on  the  24th  of  January,  1842,  intestate,  and  without  issue.  He 
left  three  sisters:  E.  wife  of  T.  P.,  the  plaintiff;  S.,  widow  of  S.  M.;  R.,  widow 
of  S.  P.;  and  one  brother,  J.  D.,  together  with  the  children  and  representatives  of 
H.  D.,  a  brother  previously  deceased.  These  representatives  were  C.  D.,  M.  D., 
G.  D.;  E.,  wife  of  G.  K.  The  intestate,  S.  S.  D.,  also  left  surviving  the  repre- 
sentatives of  J.  A.  W.,  a  daughter  of  N.  D.,  who  died  before  said  intestate,  and 
whose  surviving  children  and  heirs  were  E.  Y.  W.  and  M.  E.  W.,  who  are  infants, 
and  of  the  respective  ages  stated  in  the  complaint. 

(  No.  3.  ) 
J.  D.  and  S.,  his  wife,  } 
to  > 

T.  F.,  the  plaintiff.        ) 

Quit  claim  deed,  conveying  their  undivided  share  of  the  106  acres  mentioned  in 
the  complaint,  dated  October  17,  1842,  acknowledged  by  wife,  and  executed  by 
J.  D.,  duly  proved,  consideration  $1,750. 
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The  legal  estate  and  interest  of  the  parties  in  the  premises,  are  as  follows : 

T.  F.,  the  plaintiff,  as  grantee  of  S.  D.  and  wife,  is  entitled  to  one  undivided 
fifth. 

T.  F.,  plaintiff,  and  E.,  his  wife,  in  right  of  the  said  B.,  are  entitled  to  one 
undivided  fifth. 

The  defendant,  S.  M.,  is  entitled  to  one  undivided  fifth. 

The  defendant,  C.  D.,  is  entitled  to  one  undivided  twenty-fifth. 

The  defendant,  M.  D.,  is  entitled  to  one  undivided  twenty-fifth. 

The  defendant,  G.  D.,  is  entitled  to  one  undivided  twenty-fifth. 

The  defendants,  G.  K.  and  wife,  are  entitled,  in  right  of  the  wife,  to  one  undi- 
vided twenty-fifth. 

The  defendant,  E.  Y.  W.,  is  entitled  to  one  undivided  fiftieth. 

The  defendant,  E.  W.,  is  entitled  to  one  undivided  fiftieth. 

The  estate  is  in  the  parties  in  fee,  subject  to  the  material  interests  therein,  which 
appear  above. 

I  further  report,  that  the  premises  described  in  the  complaint  are  so  circum- 
stanced, that,  in  my  opinion,  a  partition  thereof  cannot  be  made,  without  great 
prejudice  to  the  owners  thereof.  The  premises  consist  of  about  106  acres  of  land, 
part  of  which  is  wood  land.  A  part  of  the  land  is  of  inferior  quality.  It  is  about 
the  proper  size  to  be  cultivated  to  advantage  as  a  single  farm.  There  is  but  one 
dwelling  house  on  the  premises.  These  facts,  in  connection  with  the  number  of 
the  owners  in  common,  and  the  minuteness  of  the  interests  of  the  infants,  being 
one-fiftieth  each,  render  a  partition  very  difficult,  if  not  impracticable. 

I  further  report,  that  I  have  caused  the  necessary  searches  to  be  made,  and  I 
find  that  no  creditor,  not  a  party  to  the  suit,  has  any  specific  lien  by  mortgage, 
devise,  or  otherwise,  upon  the  undivided  share  or  interest  of  any  of  the  parties  in 
the  premises;  and  that  there  is  no  general  lien  or  incumbrance,  by  judgment  or 
decree,  upon  the  undivided  share  or  interest  of  either  of  the  parties  in  the  premises. 

And  I  further  report,  that  no  creditor,  not  a  party  to  this  suit,  having  a  general 
lien  on  any  undivided  share  or  interest  in  the  premises,  by  judgment  or  decree, 
appeared  before  me,  on  the  said  reference,  to  establish  his  claim,  in  pursuance  of 
the  notice  published  by  me  as  aforesaid. 

All  which  is  respectfully  submitted. 

J.  K.  P., 
Dated,  &c.  Referee. 


No.  47. 

NOTICE  OF  FILING  REPORT  AND  HEARING. 
Ante,  p.  38 ;  Vol.  I.,  p.  574. 

Title  of  the  cause. 

[Same  as  in  No.  39,  to  the  end,  and  then  add:']  And  that  upon  the  said  report 
and  order  of  reference,  and  upon  the  pleadings  and  proceedings  in  this  action,  an 
application  will  be  made  for  final  judgment  for  the  relief  demanded  in  the  com- 
plaint, and  for  a  sale  of  the  premises  sought  to  be  partitioned  in  this  action,  accord- 
ing to  the  statute  and  the  usual  course  of  proceeding  of  this  court,  at  the  next 


476  APPENDIX  OF  FORMS 

Circuit  Court  and  special  term,  appointed  to  be  held  at  the  court  house  in  the  city 

of  Troy,  on  the  first  Monday  of  October,  A.  D.,  1862,  at  the  opening  of  the  court 

on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Yours,  &c, 

B.H.  H., 

Dated,  &c.  Pl'ffs  att'y. 

No.  48. 

EXCEPTIONS    TO   REPORT. 
Ante  p.  38. 
Title  of  the  cause. 

Exceptions  taken  by  ,  the  above-named  plaintiff;  [or  ,  one  of  the 

defendants;   or  by  ,  claiming  a  lien  by  judgment  on  the  premises, 

fyc,  &rc,  as  the  case  may  be,~\  to  the  report  of  J.  K.  P.,  Esq.,  referee,  dated 

the  &c. 

First  exception.    The  said  excepts  to  the  report  of  the  said  referee  in 

that  the  said  referee  has  disallowed  the  claim  and  judgment  of  said  against 

B.  C,  for  $         ,  damages,  and  costs  rendered  by  the  Supreme  Court  on  the 

,  &c,  -which  judgment  was  proved  before  said  referee,  and  is  a  general  lien 

on  the  undivided  share  and  interest  of  said  B.  C,  upon  the  premises  sought  to  be 

partitioned  j  whereas  the  said  judgment  ought  to  have  been  allowed  by  said  referee 

and  reported  and  declared  by  him  to  be  a  general  lien  upon  said  undivided  share. 

Second  exception.     The  said  further  excepts  to  the  finding  and  report 

of  said  referee  that  the  amount  due  upon  a  certain  mortgage  executed  to  him  by 

said  B.  C.j  bearing  date  ,  &c,  proved  before  said  referee,  and  which  is  a 

specific  lien  upon  the  said  undivided  share  of  said  B.  C,  is  the  sum  of  $         ; 

whereas  the  said  claims  and  insists  that  the  amount  proved  to  be  due  on 

said  mortgage  is  the  sum  of  $ 

Third  exception.     [Specify  distinctly  each  objectionable  finding ,  either  of  fact 
or  conclusion  of  law,  set  forth  in  the  report."] 

Wherefore  the  said  excepts  to  the  said  report  in  the  particulars  above 

specified  and  asks  that  the  same  may  be  reviewed  and  may  be  altogether  set  aside 
or  modified  in  accordance  with  the  above  exceptions. 

G.  &  A., 
Att'ys  for        ,  a  creditor,  not  a  party  to  the  action,  (a) 


No.  49. 

NOTICE  OF  ARGUMENT  OF  EXCEPTIONS  BY  PARTY  EXCEPTING. 

Title  of  the  cause. 

To  B.  H.  H.,  Esq.,  plaintiff's  "attorney: 

Sir — Take  notice  that  the  exceptions  to  the  report   of  J.  K.  P.,  Esq.,  the 
referee  herein,  bearing  date  the  &c,  which  exceptions  were  made  and  filed  on  the 

(a)  The  exceptions  by  a  party  to  the  action  will  be  substantially  in  the  same  form 
specifying  particularly  the  portions  of  the  report  which  are  objeotionable. 
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&c,  'will  be  brought  on  for  argument  at  the  next  special  term  of  this  court 
appointed  to  be  held  at  the  city  hall,  in  the  city  of  Albany,  on  the  &c,  at 
the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  and  a  motion  made  thereon,  and  upon  the  testimony  taken  before  said 
referee,  to  reverse  or  modify  the  said  report  of  said  referee  in  the  particulars  men- 
tioned and  specified  in  said  exceptions,  or  for  such  other  or  further  order  in  res- 
pect thereto  as  the  court  shall  think  proper  to  grant. 

Yours,  &c,  G.  &  A., 

Dated,  &c.,  Att'ys  for  &c. 


No.  50  (a). 

NOTICE    BT   PLAINTIFF   OF   BRINGING  CAUSE  TO  HEARING  ON  REPORT  OF  REFEREE 

AND    EXCEPTIONS. 

See  Vol.  I.,  pp.  569,  570. 
Title  of  the  cause. 
To  J.  H.  R.,  Esq.,  attorney  for,  &c,  G.  &  A.,  attorneys  for,  &c. : 

Sirs — Take  notice  that  the  exceptions  made  and  filed  on  the  day  of  ,  to  the 
report  of  J.  K.  P.,  referee  herein,  will  be  brought  on  for  argument,  and  this  cause 
brought  to  final  hearing  on  the  said  exceptions  and  the  testimony  taken  before  the 
referee,  the  said  report  and  order  of  reference  herein,  and  on  the  process,  pleadings, 
proofs  of  service,  &c.,  and  other  proceedings  in  this  action,  at  the  next  special  term 
of  this  court  appointed  to  be  held  at  the  city  hall,  in  the  city  of  Albany,  on  the 
&c,  at  the  opening  of  the  court,  &c.,*  and  application  then  and  there  made 
for  a  final  judgment  of  sale  of  the  premises  mentioned  in  said  complaint,  and  dis- 
tribution of  the  proceeds  thereof,  pursuant  to  the  said  report  of  said  referee,  with 
costs,  to  be  apportioned  and  taxed  according  to  the  usual  course  of  practice  of  the 
court,  or  for  such  other  and  further,  &c.  [as  in  No.  49.] 

Yours,  &c,  B.  H.  H., 

Dated,  &c,  Pl'ffs  att'y. 


No.  50  (6). 

THE  LIKE  WHERE  EXCEPTIONS  TO  THE  REFEREE'S  REPORT  HAVE  BEEN  TAKEN 

BY  THE  PLAINTIFF. 

See  Vol.  I.,  574. 
Title  of  the  cause. 

[The  same  as  in  the  foregoing  down  to  the  *,  then  add:]  And  a  motion  will  be 
made  thereon  to  modify  the  said  report  in  the  several  respects  pointed  out  in  and 
by  the  said  exceptions,  and  for  a  final  judgment  of  sale  of  the  premises  mentioned 
in  the  complaint,  and  distribution  of  the  proceeds  thereof,  pursuant  to  the  said 
report  as  so  modified,  with  costs  to  be  apportioned  and  taxed  according  to  usual 
practice  of  the  court,  or  for  such  other,  &c.  [as  in  No.  49.] 

Yours,  &c.  B.  H.  H., 

Dated,  Ac.  Pl'ffs  att'y. 
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No.  51  (o). 

JUDGMENT  DIRECTING  SALE  OF  PREMISES  AND  DISTRIBUTION  OP  THE  PROOEEDS.(o) 

Ante,  pp.  52,  et  seq. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause  in  full,  giving  names  of  all  the  parties. 

This  cause  haying  been  brought  to  trial,  (6)  on  the  complaint  and  upon  the 
general  answer  of  the  guardian  ad  litem,  of  the  infant  defendants,  E.  H.  and  S. 
A.  H.,  (c)  and  upon  the  report  of  J.  M.  A.,  referee,  and  the  papers  included  in 
and  making  a  part  of  said  report,  which  report  bears  date,  &c,  and  after  hearing 
W.  A.  B.,  of  counsel  for  plaintiff,  and  C.  M.  D.,  of  counsel  for  the  guardian  ad 
litem  of  the  infant  defendants,  and  due  deliberation  being  thereupon  had,  it  is 
adjudged  that  the  said  report  be  and  the  same  is  hereby  approved,  ratified  and 
confirmed.  (<J)  And  it  is  further  adjudged,  that  the  parties  to  this  suit,  except 
the  defendants  J.  M.  C.  and  S.  H.,  are  seized  of  and  entitled  to  the  lands,  tene- 
ments and  heriditaments  in  the  complaint  in  this  cause  mentioned,  and  hereinafter 
described,  with  the  appurtenances,  as  tenants  in  common  thereof,  in  fee  simple; 
and  that  the  respective  rights  and  interests  of  the  said  parties,  plaintiff  and  defend- 
ants, therein,  are  such  as  are  ascertained  and  stated  by  the  said  referee  in  his 
report  aforesaid;  that  is  to  say,  the  plaintiff,  H-  H.,  and  the  defendants,  A.  H.  and 


(a)  Monell's  Pr.,  Vol.  II.,  pp.  459-462. 

(6)  If  there  be  no  answers,  or  if  there  has  been  no  trial,  the  recital  will  commence  as 
follows : 

This  cause  having  been  brought  on  for  hearing  upon  the  pleading  and  proceedings 
therein,  including  the  order  of  reference  heretofore  made,  and  the  report  of  J.  K.  P., 
the  referee,  and  schedules  thereto  annexed,  made  and  filed  on  the  ,  fyc,  on 

motion  of  B.  H.  H.,  attorney  and  counsel  for  plaintiff,  no  one  appearing  to  oppose, 
and  proof  of  due  service  of  notice  on  such  of  the  parties  as  have  appeared,  having 
been  made  and  filed,  it  is  adjudged,  fyc. 

(c)  If  the  trial  has  been  by  the  court,  add :  And  the  written  decision  of  Hon.  Theodore 
Miller,  the  justice  holding  the  special  term  at  which  said  cause  was  tried,  having 
been  made  and  filed,  and  an  order  of  reference  thereon  made,  now  upon  the  pleadings, 
proceedings,  fyc,  in  said  cause,  and  the  said  decision  and  order,  and  the  report  of  the 
said  referee  made,  #c.  Add  also,  if  such  be  the  case,  and  the  exceptions  to  said  report 
made  and  filed  on  behalf  of  the  said  defendant,  B.  C. 

(d)  If  there  have  been  exceptions,  and  the  same  are  disallowed,  add:  And  that  the  said 
exceptions  be  and  the  same  hereby  are  overruled  and  disallowed.         i 

If  the  exceptions  are  partly  allowed,  and  the  report  in  any  respect  modified,  the  judg- 
ment should  spepify  accurately  what  part  of  the  exceptions  are  allowed,  and  in  what 
respect  the  report  is  modified,  in  something  like  the  following  form ;  It  is  ordered  and 
adjudged  that  the  second  exception  be  allowed,  and  that  said  report  be  and  the  same 
hereby  is  modified  by  striking  out  therefrom  so  much  as  disallows  the  claim  and  lien  of 
the  mortgage  of  R.  P.,  a  claimant  who  is  not  a  parly  to  this  action,  and  adding  thereto 
that  the  said  mortgage  of  the  said  R.  P.,  upon  which  there  was  due  at  the  date  of  said 
report  the  sum  of  $  ,  is  a  valid  and  subsisting  lien  upon  the  undivided  share 

°f  >  fye-i  fyc.  (as  the  fact  may  be.)    And  that  said  report,  as  so  modified,  be 

and  the  same  is  hereby  ratified  and  confirmed. 
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E.,  widow  of  B.  C,  deceased,  as  children  and  heirs-at-law  of  L.  H.,  are  each 
seized  in  fee  simple  as  tenants  in  common  with  the  infant  defendants,  S.  A.  H.  and 
E.  H.,  and  well  entitled  to  one-fourth  part  of  the  said  lands  and  tenements,  sub- 
ject to  the  dower  right  of  the  defendant,  R.  H.,  widow  of  the  said  L.  II.,  therein, 
and  subject,  also,  to  the  mortgages  held  by  the  defendant,  J.  M.  C,  on  certain 
lots  or  parcels  thereof,  as  hereinafter  mentioned.  The  infant  defendants,  S.  A.  H. 
and  E.  H.,  as  children  and  heirs-at-law  of  H.  H.,  a  deceased  son  of  the  said  L.  H-, 
are  each  seized  in  fee  simple,  as  tenants  in  common  with  the  other  owners  hereof, 
of,  in  and  to  an  equal  undivided  half  of  one  equal  undivided  fourth  part  of  the 
said  lands  and  tenements,  subject  also  to  the  right  of  dower  of  the  said  defendant, 
R.  H.,  therein,  and  to  the  mortgages  of  the  defendant,  J.  M.  C,  on  certain  lots  or 
parcels  thereof.  The  defendant,  R.  H.,  as  widow  of  the  said  L.  H.,  deceased,  is 
entitled  to  her  right  of  dower  in  the  said  lands  and  tenements,  not  subject  to  any 
claim,  contribution  or  incumbrance,  excepting  in  the  lot  of  land  and  premises 
situate  in  the  village  of  B.,  in  the  said  referee's  report,  designated  as  No.  4,  which 
is  subject  to  a  mortgage  held  by  the  defendant,  J.  M.  C,  and  which  said  mort- 
gage being  for  the  purchase  money,  is  entitled  primarily  to  satisfaction  out  of  the 
proceeds  of  the  sale  of  said  lot  No.  4.  The  interests  of  the  plaintiff  and  of  the 
defendants,  A.  H.,  E.  C,  and  the  infant  defendants,  S.  A.  H.  and  E.  H.,  in  the 
premises  designated  in  said  referee's  report  as  the  "Homestead,"  and  called  No. 
1,  are  incumbered  by  a  mortgage  to  the  defendant,  J.  M.  0.,  on  which  there  was 
due  at  the  date  of  the  said  report  the  sum  of  $  .     The  interests  of  all  the 

parties  in  the  lot  of  land  and  premises  situate  in  the  village  of  B.,  and  called  No. 
4,  are  incumbered  by  a  mortgage  to  the  defendant,  J.  M.  C,  on  which  there  was 
due  at  the  date  of  said  report  the  sum  of  $  ,  which  said  mortgage  is  pri- 

marily entitled  to  be  satisfied  out  of  the  sale  of  said  lot  No.  4. 

And  it  is  further  adjudged,  that  all  and  singular  the  premises  mentioned  in  said 
complaint,  and  therein  described  as  follows :  (insert  description;')  together  with  all 
and  singular  the  hereditaments  and  appurtenances  thereto  belonging  or  in  any  wise 
appertaining,  be  sold  at  public  auction  in  the  county  of  ,  where  such  pre- 

mises are  situated,  by  and  under  the  direction  of  ,  residing  in  that  county, 

who  is  hereby  appointed  a  referee  for  that  purpose;  that  the  said  several  parcels, 
as  designated  by  numbers  in  the  said  referee's  report,  be  sold  separately,  or  in 
such  portions  as  to  the  said  referee  may  seem  most  for  the  interest  of  the  parties 
interested  therein ;  that  the  said  referee  give  six  weeks'  previous  notice  of  the  time 
and  place  of  such  sale,  in  one  of  the  public  newspapers  printed  in  the  county  of 
,  where  the  said  premises  are  situated,  and  in  such  other  manner  as  is 
required  by  law  and  the  rules  and  practice  of  this  court;  that  the  said  referee  be 
at  liberty  to  receive  such  an  amount  down  on  the  sale,  and  give  such  credit  for 
the  balance,  taking  security  for  the  payment  of  the  same,  as  he  may  think  proper, 
and  as  may  be  consistent  with  the  provisions  and  directions  herein  contained;  and 
that  the  plaintiff,  or  any  of  the  parties  in  this  cause,  may  become  the  purchaser  or 
purchasers  thereof.  That  the  referee  forthwith,  after  said  sale,  make  report 
thereof  to  this  court;  and  after  his  report  of  sale  shall  have  been  duly  confirmed, 
then  that  he  execute  a  deed  or  deeds  of  the  said  premises  to  the  purchaser  or  pur- 
chasers at  the  said  sale,  on  their  complying  with  the  conditions  upon  which  the 
deeds  were  so  delivered;  and  that  such  sale  and  conveyance  be  valid  and  effectual 
forever.    And  it  is  further  adjudged,  that  the  costs  of  all  the  parties  to  this  suit, 
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to  be  taxed,  be  first  apportioned  between  the  said  several  parcels  of  land  and  pre- 
mises ratably,  and  paid  out  of  the  proceeds  of  the  sale  thereof,  in  proportion  to  the 
sums  for  which  they  respectively  sell;  the  same  to  be  paid  to  the  attorney  for  the 
plaintiff,  and  to  the  guardian  ad  litem  of  the  infant  defendant,  or  his  attorney. 
And  that  the  referee,  in  like  manner,  retain  out  of  the  proceeds  of  the  sale  of  each, 
the  fees,  commissions  and  disbursements  to  which  he  is  entitled  on  such  sale. 
That  the  said  referee  do  also  pay  and  discharge,  out  of  the  proceeds,  all  taxes, 
charges  and  assessments  which  may  be  a  lien  upon  the  said  premises,  or  any  part 
thereof,  and  if  the  same  are  upon  a  part  only,  then  that  such  referee  pay  the  same 
out  of  the  proceeds  of  such  part,  and  specify  the  same  in  his  final  report.  That 
such  referee  pay  to  the  defendant  J.  M.  C.  the  amount  reported  due  him  upon  his 
specific  lien  or  mortgage  on  the  lot  in  the  village  of  B.,  called  No.  4,  with  interest 
from  the  date  of  said  report,  out  of  the  net  proceeds  of  the  sale  of  said  lot,  prior  to 
the  payment  of  R.  H.'s  dower  claim  therein. 

And  it  is  further  adjudged  that  the  said  referee  ascertain  and  report  whether 
the  defendant  R.  H.  is  willing  to  accept,  in  lieu  and  instead  of  her  dower' interest 
in  the  said  premises,  a  sum  in  gross,  in  satisfaction  thereof,  out  of  the  net  proceeds 
of  the  said  premises,  according  to  her  rights  as  ascertained  in  said  referee's  report, 
and  what  would  be  a  reasonable  satisfaction  for  her  said  interest,  on  the  principles 
applicable  to  life  annuities.  And  if  the  said  R.  H.  consents  to  accept  such  gross 
sum,  that  such  referee  pay  the  same  to  her,  upon  her  executing,  acknowledging, 
and  delivering  to  him  a  release  to  be  approved  of  by  such  referee  of  all  her  right, 
title  and  interest,  of,  in  and  to  the  said  premises,  and  every  part  thereof.  But  if 
she  shall  refuse  to  accept  a  gross  sum  in  lieu  of  her  dower  interest,  then  it  is 
further  adjudged,  that  the  said  referee,  after  paying  the  costs  and  disbursements, 
and  assessments,  and  the  amount  due  to  the  defendant  J.  M.  0.,  upon  his  mort- 
gage on  the  said  lot  No.  4,  as  specified  in  said  report,  do  bring  one-third  of  the  net 
proceeds  of  the  said  sale  into  this  court,  to  be  invested  by  the  county  treasurer  of 
the  county  of  ,  for  her  benefit;  the  interest  or  dividends  thereon,  or  to  accrue 

thereon,  to  be  paid  over  to  her  during  her  natural  life. 

And  it  is  further  adjudged,  that  out  of  the  proceeds  of  the  above  firstly  described 
lot  of  land  and  premises,  after  paying  the  costs  and  disbursements,  taxes  and 
assessments  aforesaid,  and  after  paying  the  widow  the  amount  of  her  dower  right 
therein,  either  in  gross  or  by  depositing  the  same  as  aforesaid,  the  said  referee  pay 
to  the  defendant  J.  M.  0.  the  amount  reported  due  him  upon  his  mortgage  on  said 
lot,  with  interest,  or  so  much  thereof  as  the  residue  of  the  proceeds  of  the  said 
firstly  described  lot  will  pay  of  the  same.  And  in  case  the  residue  of  the  proceeds 
of  said  lot  shall  be  insufficient  to  pay  the  amount  reported  due  to  the  said  J.  M.  C. 
with  interest  as  aforesaid,  that  the  referee  specify  the  amount  of  such  deficiency  in 
his  report  of  such  sale. 

And  it  is  further  adjudged  that  the  said  referee  divide  the  residue  of  the  net 
proceeds  of  the  sales  of  the  said  several  lots  of  land  and  premises  into  four  equal 
parts,  and  that  he  bring  into  this  court  and  deposit  with  the  county  treasurer  of 
the  county  of  one  of  the  said  equal  fourth  parts  of  such  residue,  being  foi 

the  shares  of  the  said  infant  defendants  E.  H.  and  S.  A.  H. 

And  it  is  further  adjudged  that  the  said  referee  pay  to  the  plaintiff  H.  H.,  one 
of  the  said  equal  fourth  parts  of  said  residue;  to  the  defendant  A.  H.,  one  other  of 
the  said  equal  fourth  parts  of  said  residue  and  to  the  defendant  E.  C,  the  re- 
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maining  equal  fourth  part  of  the  residue  of  said  net  proceeds.  And  that  the  referee 
take  receipts  for  all  such  payments,  and  file  them,  with  his  report  to  be  made  of 
his  proceedings  subsequent  to  the  confirmation  of  his  report  of  sale. 

And  it  is  further  adjudged,  that  such  title  deeds  and  writings  as  may  be  in  the 
possession  or  under  the  control  of  any  or  either  of  the  parties,  and  as  appear  to 
relate  solely  to  any  particular  part  of  the  said  premises,  be  delivered  up  to  any 
person  or  persons  who  may,  on  such  sale,  become  the  purchaser  or  purchasers 
thereof.  And  that  all  other  title  deeds  or  writings  may  be  deposited  with  the 
clerk  of  this  court  for  safe  custody,  there  to  remain  for  the  benefit  of  all  parties 
interested  therein. 

And  it  is  further  adjudged,  that  the  purchaser  or  purchasers  of  any  or  either  of 
said  lots  or  parcels  of  land  at  such  sale,  be  let  into  possession  thereof;  and  that 
any  of  the  parties  in  this  cause  who  may  be  in  possession  of  said  premises,  or  any 
part  thereof,  and  any  person  who,  since  the  commencement  of  this  suit,  has  come 
into  the  possession  of  them,  or  either  or  any  of  them,  deliver  possession  thereof  to 
such  purchaser  or  purchasers  on  production  of  the  referee's  deed  for  such  premises. 

And  it  is  further  adjudged,  that  the  said  referee  make  a  report  of  his  proceed- 
ings under  this  judgment,  subsequent  to  the  confirmation  of  his  report  of  sale,  to 
be  made  as  above  directed. 

(The  following  are  recommended  as  precedents  of  special  clauses  that  may  be 
inserted  in  a  judgment  of  sale  (o).  ) 

Clause  applicable  to  a  Doweress  or  Tenant  for  Life  refusing  to  take  a  sum  in 

Gross. 

And  the  said  defendant  ,  widow  of  ,  deceased,  by  her  counsel,  declin- 

ing to  accept  a  sum  in  gross  in  liau  of  her  dower-right  and  estate  in  and  to  the 
equal  part  of  such  premises,  it  is  thereupon  ordered  and  decreed  that  such 

referee  do  ascertain  and  report  the  amount  of  the  one-third  part  of  the  one 
part  of  the  proceeds  of  such  premises,  after  deducting  all  expenses  which,  it  is 
declared,  is  a  just  and  reasonable  sum  to  be  invested  for  the  benefit  of  the  said 
,  entitled  to  such  estate  and  right  of  dower  as  aforesaid;  and  that  such 
referee  do  bring  such  amount  into  court  and  pay  the  same  to  the  treasurer  of 
the  county  of  Albany  ;  and  further  that  such  treasurer  do  invest  the  said 
amount  in  bond  and  mortgage,  or  other  permanent  securities,  at  interest,  and  do 
pay  such  interest  to  the  said  during  her  natural  life. 

Clause  applicable  to  a  Doweress  or  Tenant  for  Life  agreeing  to  take  a  sum  in 

Gross  (6). 

And  the  said  defendant  ,  widow  of  ,  deceased,  having  consented  to 

accept  in  lieu  of  her  right  of  dower  and  estate  in  the  one  ■  part  of  such  pre- 

mises, such  sum  in  gross  as  shall  be  deemed  a  reasonable  satisfaction  for  such  right 
of  dower  and  estate,  which  consent  has  been  given  and  proven  by  an  instrument 
under  seal,  duly  acknowledged  in  the  manner  that  deeds  are  required  to  be 
proved  to  entitle  them  to  be  recorded  (and  annexed  to  the  referee's  report  filed  in 


(a)  Edw.  on  Referees,  pp.  470-474. 

(6)   See  ante,  page  55 ;  and  see  form  of  such  consent,  post,  No.  51  (c) . 

v.  s.  31 
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this  cause,  or  now  filed  with  the  clerk  of  this  court),  thereupon  it  is  ordered  and 
decreed  that  the  said  referee  do  ascertain  what  sum  in  gross  of  the  proceeds  of  such 
sales,  after  deducting  all  expenses,  will,  on  the  principles  of  life  annuities,  be  a 
reasonable  satisfaction  for  such  estate  or  right  of  dower  in  the  one  part  of 

such  premises,  and  the  said  referee  shall  pay  over  to  the  said  ,  widow  as 

aforesaid,  the  amount  so  ascertained  by  him. 

Clause  applicable  to  a  Dower  ess  or  Tenant  for  Life,  making  provision  if  consent 

is  afterwards  given. 

And  it  is  further  ordered  and  adjudged  that  the  said  referee  ascertain  whether 
,  the  widow  of  ,  deceased,  is  willing  to  accept,  in  lieu  of  her  estate  in 

dower  in  such  premises,  a  sum  in  gross  in  satisfaction  thereof  out  of  the  net  pro- 
ceeds of  such  premises;  and  if  she  shall  so  agree  to  accept  a  compensation  there- 
for, then  that  such  referee  ascertain  how  much,  on  the  principle  of  annuities,  would 
be  a  reasonable  compensation  for  such  right  and  estate;  and  that  the  said  referee 
pay  to  the  said  such  amount,  on  receiving  from  her  a  release,  to  be  approved 

by  such  referee,  of  all  her  right  and  claim  of  and  for  an  estate  for  dower  in  the 
said  premises  and  every  part  thereof. 

Clause  where  a  Married  Woman  is  an  Infant  and  has  an  Inchoate  Sight  of 

Dower. 

And  it  appearing  that  the  defendant  ,  wife  of  the  said  defendant         ,  is  an 

infant  under  the  age  of  twenty-one  years,  and  is  entitled  only  to  an  inchoate  right 
of  dower  in  the  one  part  of  such  premises,  it  is  further  ordered  and  adjudged 

that  the  referee  ascertain,  on  the  principles  of  annuities,  what  is  the  probable  value 
of  her  contingent  right  of  dower;  that  such  amount  be  deducted  from  the 
part  of  the  proceeds  of  such  sale,  after  deducting  the  proper  proportion  of  the 
costs  and  expenses  to  be  borne  by  such  part,  and  be  paid  into  the  hands  of 

the  treasurer  of  the  county  of  Albany,  to  be  by  him  invested  so  that  the  same 
may  accumulate  during  the  joint  lives  of  the  said  and  ;  and  upon  the 

death  of  either,  application  may  be  made  to  this  court  for  the  same  by  any  person 
or  persons  entitled  thereto.     Or,  it  is  further  ordered  and  adjudged  that  the  said 
part  of  such  proceeds  be  paid  over  to  the  said  ,  on  his  giving  security 

to  the  satisfaction  of  a  justice  of  this  court,  to  be  approved  of  by  him,  that  the 
interest  or  income  of  the  one-third  of  such  proceeds  shall  be  paid  to  the  said 
after  his  death,  during  the  term  of  her  natural  life,  in  case  she  survives  him,  the 
said 


No.    51  (6). 

ASSENT  BY  A  WIFE  TO  HAVE  HER  SHARE  PAID  TO  HER  HUSBAND. 

Title  of  the  action. 

I,  M.  C,  a  defendant  herein  and  wife  of  the  defendant  A.  P.  C,  do  hereby  con- 
sent and  request  that  the  whole  of  the  proceeds  of  the  sale  of  the  premises  under 
and  by  virtue  of  any  judgment,  decree  and  order  in  this  action  to  which  I  am  at 
present  entitled  or  which  I  may  hereafter  be  entitled  to  receive,  be  paid  over  at 
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once  absolutely  and  unconditionally  to  my  said  husband  the  said  A.  P.  C,  (a.)* 
And  that  in  the  judgment  to  be  rendered  herein  directing  the  apportionment  and 
disposition  of  the  said  proceeds,  a  provision  to  correspond  with  this  consent  and 
request  be  inserted.     As  witness  my  hand  and  seal  the  day  of  ,  1862. 

In  the  presence  of  H.  H., 

Referee. 

City  and  County  of  New  York,  ss. :   On  this  day  of  ,  before  me,  the 

subscriber  H.  H.,  referee  in  the  above  entitled  action,  appeared  the  above  named 
M.  C,  and  I  fully  explained  to  her  the  nature  and  extent  of  her  rights  and  inter- 
ests in  the  premises  embraced  by  the  above  action;  and  thereupon  the  said  M.  C, 
on  a  private  examination  apart  from  her  husband,  acknowledged  that  she  executed 
the  above  instrument  freely,  without  any  fear  or  compulsion  of  her  said  husband. 
And  thereupon  she  signed  the  same,  and  I  became  a  subscribing  witness. 

H.  H.,       , 
Referee. 

No.  51  (c). 

CONSENT  BY  WIDOW  TO  ACCEPT  SUM  IN  GBOSS  IN  LIEU  OP  DOWER. 

Title,  of  the  cause. 

I,  the  undersigned  B.  C.  D.,  one  of  the  defendants  in  the  above  entitled  cause  do 
hereby  consent  to  accept  in  lieu  of  my  dower  interest  in  the  premises  of  which  par- 
tition and  sale  is  sought  in  this  action,  and  in  satisfaction  thereof,  a  sum  in  gross 
out  of  the  proceeds  of  said  premises,  according  to  my  rights  ascertained*  [or,  if  the 
consent  is  to  be  produced  and  read  on  the  motion  for  order  of  reference']  to  be  ascer- 
tained, by  the  report  of  the  referee  herein,  which  sum  is  to  be  computed  according 
to  the  principles  applicable  to  life  annuities  pursuant  to  the  Portsmouth  or  North- 
ampton tables  and  the  eighty-fourth  rule  of  this  court;  and  that  in  the  judgment 
to  be  rendered  herein  directing  the  apportionment  and  disposition  of  the  proceeds 
of  the  sale  of  said  premises,  a  provision  to  correspond  with  this  consent  be  inserted. 
Dated,  &c.  B.  C.  D. 

(Add  the  usual  acknowledgment.) 

No.   52. 

NOTICE  OP  SALE. 

Title  of  the  cause. 

In  pursuance  of  a  judgment  of  the  Supreme  Court  of  the  State  of  New  York, 

the  subscriber,  as  referee  therein,  will  sell,  in  separate  lots,  at  the  Exchange  in 

the  city  of  Albany,  on  the  day  of  next,  at  twelve  o'clock  at  rioon, 

lots  of  land  situated  in  the  city  of  Albany,  at  public  auction,  and  bounded 

as  follows,  namely:  [insert  description, .] 

H.  H., 

Dated  the        day  of  1862.  Referee. 


(a)  If  such  assent  is  not  given  until  after  the  judgment  shall  have  been  rendered,  the 
following  clause  is,  of  course,  to  be  omitted 
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Title  of  the  cause. 


No.  53. 

CONDITIONS  OF  SALE. 

[Annex  copy  of  advertisement.] 

Terms  of  Sale. 

The  premises  described  in  the  annexed  advertisement  of  sale,  will  be  sold  under 
the  direction  of  H.  H.,  referee,  upon  the  following  terms: 

1st.  Ten  per  cent,  of  the  purchase  money  of  said  premises  will  be  required  to 
be  paid  to  the  said  referee,  at  the  time  and  place  of  sale,  and  for  which  the  referee's 
receipt  will  be  given. 

2d.  The  residue  of  said  purchase  money  will  be  required  to  be  paid  to  the  said 
referee,  at  his  office,  No.      ,  street,  in  the  city  of  Albany,  on  the        day 

of  ,  when  the  said  referee's  deed  will  be  ready  for  delivery. 

3d.  All  taxes,  assessments  and  other  incumbrances,  which,  at  the  time  of  sale, 
are  liens  or  incumbrances  upon  said  premises,  will  be  allowed  by  the  referee  out  of 
the  purchase  money;  provided  the  purchaser  shall,  previous  to  the  delivery  of  the 
deed,  produce  to  the  referee  proof  of  such  liens,  and  duplicate  receipts  for  the  pay 
ment  thereof. 

4th.  The  purchaser  of  said  premises,  or  any  portion  thereof,  will,  at  the  time 
and  place  of  sale,  sign  a  memorandum  of  his  purchase. 

5th.  The  biddings  will  be  kept  open  after  the  property  is  struck  down-;  and,  in 
case  any  purchaser  shall  fail  to  comply  with  any  of  the  above  conditions  of  sale, 
the  premises  so  struck  down  to  him  will  be  again  put  up  for  sale,  under  the  direc- 
tion of  said  referee,  under  the  same  terms  of  sale,  without  application  to  the  court, 
unless  the  plaintiff's  attorney  shall  elect  to  make  such  application;  and  such  pur- 
chaser will  be  held  liable  for  any  deficiency  there  may  be  between  the  sum  for 
which  said  premises  shall  be  struck  down  upon  the  sale,  and  that  for  which  they 
may  be  purchased  on  the  re-sale,  and,  also,  for  any  costs  or  expenses  occurring  on 
such  re-sale. 

[Here  insert  as  to  a  portion  of  the  purchase  money  remaining  on  bond  and 
mortgage,  or  special  conditions,  according  to  circumstances.'} 

H.  H., 
Referee. 

No.  54. 

MEMORANDUM  OF  SALE. 

I,  B.  L.  P.,  have  this  day  of  ,  18      ,  purchased  lot  No.  1  [or, 

the  whole] ,  of  the  premises  described  in  the  above  annexed  printed  advertisement  of 
sale,  for  the  sum  of  $  ;  and  hereby  promise  and  agree  to  comply  with  the 

terms  and  conditions  of  the  sale  of  said  premises,  as  above  mentioned  and  set 
forth.  B.  L.  P. 

Dated,  &c. 

Albany,  ,  18     .    Received  from  ,  the  sum  of  $  ,  being 

ten  per  cent,  on  the  amount  bid  by  ,  for  property  sold  by  me,  under  the 

order  in  this  cause.  H.  H., 

$  .  Referee. 
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No.  55. 

referee's  report  op  sale. 

Ante,  pp.  59,  60. 
Title,  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  a  judgment  of  this  court,  in  the  above  entitled  action,  bearing 
date  the        day  of  ,  I,  H.  H.,  referee,  to  whom  the  execution  thereof 

was  confided,  do  report : 

That,  having  caused  notice  of  the  time  and  place  of  sale  of  the  premises  men- 
tioned in  the  said  judgment,  containing  a  brief  description  thereof,  to  be  published 
once  in  each  week,  for  six  weeks  immediately  previous  to  such  sale,  in  one  of  the 
public  newspapers  printed  in  the  city  of  Albany,  where  such  premises  are  situated, 
and  having,  also,  caused  a  copy  of  such  notice  to  be  put  up  at  three  of  the  most 
public  places  in  the  said  city  of  Albany,  where  the  said  premises  are  situated :  I 
did,  on  the        day  of  ,  at  12  o'clock,  noon  [that  being  the  time  specified 

in  the  said  notice],  attend  at  the  ,  in  said  city,  the  place  therein  men- 

tioned, and  exposed  the  said  premises  for  sale  at  public  auction,  to  the  highest 
bidders,  as  directed  by  the  said  order. 

I  do  further  report,  that  the  several  lots  or  parcels  of  land  so  directed  to  be  sold, 
were  put  up  for  sale  separately,  (a)  and  were,  each  and  every  of  them,  struck  off 
to  the  following  persons,  and  for  the  sums  following,  namely :  to  ,  the 

dwelling  house  and  lot  of  land  on  the  northerly  side  of  street  ,  known 

as  No.      ,  for  the  sum  of  $  ;  to  ,  the  dwelling  house  and  lot  of 

land  on,  &c,  &c,  &c.  And,  I  further  report,  that  the  terms  and  conditions  of  such 
sale  were  reduced  to  writing,  and  made  known  to  the  persons  attending  such  sale, 
previous  to  putting  up  the  said  lots,  and  were  as  follows :  The  purchasers  of  each 
lot  and  parcel  were  to  pay  ten  per  cent,  of  the  purchase  money  down,  on  the  day 
of  sale,  and  the  residue  when  the  sale  should  be  confirmed  and  the  deed  delivered, 
to  wit,  at,  &c,  on  the        day.  of  .     And,  that  the  aforesaid  respective 

purchasers  have  signed  the  written  conditions  of  sale,  before  referred  to,  together 
with  an  acknowledgment  that  they,  respectively,  had  purchased  the  premises  so 
bought  by  them  upon  those  terms. *Also,  I  report,  that  they  have,  respectively, 
paid  to  me  the  amounts  required  to  be  paid  down. 

All  which  is  respectfully  submitted. 

H.  H., 
Dated,  &c.  Referee. 

No.    56. 

ORDER  CONFIRMING  REPORT  OF  SALE. 
Ante,  p.  60. 

At  a  special  term,  &c.  [as  w  No.  2.] 
Present,  <fcc. 
Title  of  the  cause. 

On  reading  and  filing  th.3  referee's  report  of  sale  in  this  action,  dated  the      day 
(a)  Or  if  sold  together,  so  state  the  fact. 
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of  ,  and  proof  of  filing  same  and  due  service  of  notice  of  motion  served  upon  the 
attorneys  of  the  respective  parties  who  have  appeared;  now,  on  motion  of  B.H.H., 
of  counsel  for  the  plaintiff,  no  one  appearing  to  oppose,  it  is  ordered,  that  the  said 
report  be,  and  it  hereby  is,  in  all  respects,  confirmed.  And  it  is  further  ordered, 
that  said  referee  complete  said  sale,  and  execute  the  necessary  conveyance  to  the 
purchasers,  according  to  the  written  conditions  thereof,  and  proceed  to  carry  out 
the  further  provisions  of  the  judgment  heretofore  rendered  in  this  action,  and 
report  thereon  to  the  court,  as  therein  directed,  with  all  convenient  speed. 


No.  51  (a). 

AFFIDAVIT   FOB   MOTION    TO   COMPEL   PURCHASER   TO   COMPLETE   SALE. 
Ante,  p.  63. 
Title  of  the  cause. 

Rensselaer  county:    B.  H.  H.,  of,  &c,  the  plaintiff's  attorney,  being  duly 
sworn,  says,  that  on  the  day  of  ,  he  attended  at  the  office  of  H.  H., 

Esq.,  the  referee,  mentioned  in  the  annexed  conditions  of  sale,  with  the  convey- 
ances therein  mentioned  properly  executed  and  acknowledged,  and  ready  to  be 
delivered  to  the  purchaser,  B.  L.  P.,  who  signed  the  agreement  thereunder  written 
and  hereto  annexed;  but  said  purchaser  did  not  attend.  That  deponent  left  said 
conveyances  at  the  ofBce  of  said  referee  at  11  A.  M.  of  that  day,  with  instructions 
to  him  to  deliver  the  same  to  said  purchaser  on  his  demand  and  payment  of  the 
residue  of  said  purchase  money;  that  said  referee,  as  deponent  js  informed  by 
him,  was  in  attendance  at  his  said  office  all  that  day;  but  said  purchaser  did  not 
call  to  receive  his  said  deed  and  pay  the  residue  of  said  purchase  money;  nor  has 
he  at  any  time  done  so,  as  deponent  is  also  informed  by  said  referee,  but,  on  the 
contrary,  refuses  to  complete  his  said  purchase,  (a) 
Sworn,  &c.  B.  H.  H. 


No.  51  (6). 

NOTICE    OF    MOTION   TO   COMPEL   PURCHASER    TO   COMPLETE   HIS    PURCHASE. 

Title  of  the  cause. 
To  B.  L.  P. 

Take  notice  that  upon  the  foregoing  affidavit  [or  certificate],  with  conditions  of 
sale  and  agreement  thereto  annexed,  and  the  judgment  heretofore  rendered  in  this 
action,  and  referee's  repori  of  sale,  and  order  confirming  the  same,  a  motion 
will  be  made  at  the  next  special  term  of  this  court,  at,  &c,  on,  &c,  for  an 


(a)  Instead  of  the  affidavit  of  the  attorney,  the  proof  of  the  purchaser's  default  may 
consist  in  a  certi^cate  of  the  referee  stating  substantially  the  above  facts,  annexed  to  the 
eonditions  and  agreement  of  sale. 
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wder  requiring  you  to  complete  your  said  purchase,  on  or  before  a  day  therein 
to  be  named,  and,  in  default  thereof,  that  an  ex  parte  application  may  be  made  to 
the  court  m  the  premises,  with  costs  of  motion. 

Yours,  «fcc,  B.  H.  H., 

Dated,  Ac  Pl'ffs  att'y. 


No.  57  (c). 

ORDER   THEREON   REQUIRING   A    PURCHASER   TO   COMPLETE   HrS   PURCHASE. 

At  a  special  term  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  anise. 

It  appearing  that  B.  L.  P.  became  a  purchaser  at  a  referee's  sale  herein  of,  Ac., 
for  $  ;  paying  ten  per  cent,  deposit,  in  conformity  with  conditions  of 

sale;  but  that  he  has  not  completed  such  purchase  in  conformity  therewith;  and 
■on  reading  and  filing  affidavits  of  &c,  and  after  hearing  counsel  for  the  respec- 
tive parties,  and  due  deliberation  having  been  had,  it  is  ordered  that  the  said 
B.  L.  P.  complete  his  said  purchase,  by  paying  the  remainder  of  the  purchase  money 
with  interest  thereon  from  the  day  he  should  have  completed  his  purchase  and 
receive  the  referee's  deed,  at  the  referee's  office  on  or  before  the  day  of  , 

with  010  costs  to  the  plaintiff,  to  be  paid  by  the  said  purchaser;  and  that, 
in  default  thereof,  an  ex  parte  application  may  be  made  to  the  court  in  the 
premises. 


No.  58  (a). 

CERTIFICATE   BY   REFEREE  SHAT   PURCHASER    STILL    REFUSES    TO   COMPLETE   HIS 

PURCHASE. 

Title  of  the  cause. 

The  undersigned  referee  appointed  by  the  judgment  in  this  action  to  sell  the 
premises  therein  described,  certifies  and  reports  that  B.  L.  P.  neglects  and  refuses 
to  complete  his  purchase  of  a  portion  of  said  premises,  by  paying  the  residue  of 
the  purchase  money  and  accepting  a  conveyance  thereof  pursuant  to  his  agreement, 
upon  the  conditions  of  sale  annexed  to  the  certificate  heretofore  made  by  me 
for  affidavit  of,  #"c],  bearing  date  the,  &c.     That  on  the  day  of  \the 

day  specified  in  the  order] ,  the  undersigned  tendered  said  conveyance  duly  executed 
and  acknowledged  [or  had  the  same  ready  for  delivery  at  the  office,  #"c],  and 
demanded  the  residue  of  the  purchase  money,  but  said  B.  L.  P.  refused  to  pay 
the  same  and  accept  said  conveyance.  H.  H.s 

Referee. 
Dated,  &c 
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No.  58  (6). 

ORDER   OF   ATTACHMENT   AGAINST   DEFAULTING   PURCHASER,  (o) 
See  Vol.  I.,  p.  627. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  an  affidavit,  showing  that  B.  L.  P.  had  not  complied  with 
an  order  in  this  action,  dated,  &c.,  whereby  he  was  ordered,  &c.,  now,  on 
motion  of  B.  H.  H.,  Esq.,  counsel  for  the  plaintiff,  it  is  ordered  that  a  warrant 
of  attachment  and  commitment,  directed  to  the  sheriff  of  the  county  of  Albany, 
issue  against  the  said  B.  L.  P.,  on  account  of  the  contempt  aforesaid. 


No.   59. 

OBDEE  FOR  RE-SALE,  AND  THAT  FIRST  PURCHASER  MAKE  GOOD  THE  DEFICIT. 

Ante,  p.  63;  See  Vol.  I.,  pp.  558,  559. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  affidavit  of,  &c,  bearing  date  on,  &c,  whereby  it 
appears  that  the  premises  mentioned  in  the  complaint  and  judgment  in  this  action, 
were  sold,  on  the         day  of  ,  by  the  referee  therein,  pursuant  to  said 

judgment,  and  that  the  purchaser  at  said  sale,  B.  L.  P.,  has  failed  to  complete  his 
purchase,  by  the  payment  of  the  sum  of  $  ,  the  residue  of  the  purchase 

money,  and  which  remains  unpaid,  and  on  reading  and  filing  due  proof  of  notice 
of  this  motion,  on  motion  of  B.  H.  H.,  of  counsel  for  the  plaintiff,  no  one  appear- 
ing to  oppose  [or,  on  hearing  J.  L.  F.,  Esq.,  of  counsel  jor  the  said  purchaser'}, 
it  is  ordered,  that  the  said  premises  so  purchased  by  said  B.  L.  P.,  be  again  exposed 
by  said  referee  for  sale  at  public  auction,  pursuant  to  the  said  judgment,  and  in  all 
respects  as  though  such  previous  sale  had  not  taken  place.  It  is  further  ordered, 
that  said  B.  L.  P.  be  liable  for,  and  make  good,  any  deficiency  there  may  be  between 
the  amount  bid  by  him,  at  the  sale  heretofore  made,  and  the  sum  that  may  be 
obtained  for  said  premises  at  the  re-sale  herein  ordered;  and  that  said  referee  apply 
so  much  of  the  moneys  paid  by  said  B.  L.  P.  on  such  previous  sale,  as  may  be 
necessary  to  make  up  such  deficiency,  together  with  the  interest  on  the  whole  sum, 
from  the  time  when  such  purchase  should  have  been  completed,  and  the  costs  and 
expenses  of  such  re-sale,  with  ten  dollars  costs  of  this  motion;  and  pay  back  the 
residue  thereof,  if  any,  to  the  said  B.  L.  P.;  and,  with  his  final  report,  that  he 
also  report  to  the  court,  his  proceedings  under  this  order. 


No.   60. 

ORDER  FOR  RE-SALE  AND  DISCHARGE  OF  PURCHASES. 

Present  &c  ^  a  sPec'a^  term>  &c.  [as  in  No.  2.] 

Title  of  the  cause.  ' 

On  reading  and  filing  the  affidavit  of  B.  H.  H.,  plaintiff's  attorney,  bearing  date, 
(a)  If  the  order  (see  No.  57  (c)  )  so  direct,  the  motion  may  be  made  ex  partt. 


IN  ACTIONS  FOR  PARTITION. 


489 


&c,  and  the  consent  of  B.  L.  P.,  and  of  the  attorneys  for  the  plaintiff  and  the 
guardian  ad  litem  of  the  infant  defendants:  it  is  ordered,  that  the  said  B.  L.  P., 
the  purchaser  of  the  premises  known  as  as  No.        ,  street,  sold  to  him 

under  the  judgment  in  this  action,  on  the        da}'  of  last,  as  stated  in  said 

affidavit,  be  discharged  from  the  said  purchase,  and  that  the  said  sale  be,  and  the 
same  is  hereby,  annulled;  and  that  H.  H.,  Esq.,  the  referee,  under  whose  direction 
the  said  sale  was  made,  refund  and  pay  to  the  said  B.  L.  P.,  the  sum  of  $  , 

being  the  ten  per  cent,  paid  by  him  to  the  said  referee,  on  the  purchase  moneys  of 
said  lot,  and  the  sum  of  dollars  for  the  expenses  of  said  B.  L.  P.,  arising  out 

of  said  purchase,  in  the  examination  of  the  title  and  the  disbursements  relating 
thereto.  *    And  it  is  further  ordered,  that  the  said  lot,  situate  on  street,  as 

aforesaid,  be  re-sold  by  said  referee,  in  all  respects  pursuant  to  the  judgment  in 
this  action;  and  that,  upon  such  re-sale,  the  proceeds  arising  from  said  sale  be 
distributed  among  the  parties,  according  to  the  provisions  of  the  said  judgment. 


No.  61. 

AFFIDAVIT  BY  PURCHASER  FOR  MOTION  TO  BE   RELIEVED   FROM  PURCHASE,  ON  THE 
GROUND  OF  A  DEFECT  OF  TITLE. 

Ante,  pp.  61-63. 
Title  of  the  cause. 

Albany  county,  ss.  B.  L.  P.,  of  the  city  of  Albany,  being  duly  sworn,  says  that 
he  attended  the  public  sale  at  auction,  of  the  premises  described  in  the  complaint 
and  judgment  in  the  above  entitled  action,  which  sale  was  made  under  the  direc- 
tion of  H.  H.,  the  referee  named  in  such  judgment,  at  the,  &c,  on  the  day 
of  ,  and,  at  such  sale,  the  whole  of  said  premises  were  struck  off  to  the 
deponent,  for  the  sum  of  $  ,  he  being  the  highest  bidder  for  the  same.  That 
deponent,  thereupon,  signed  an  agreement  annexed  to  the  terms  and  conditions  of 
sale,  and  pursuant  thereto,  to  the  effect  that  he  had  become  the  purchaser  of  said 
premises,  for  the  sum  of  $  ,  and  that  he  promised  and  agreed  to  comply  with 
said  terms  and  conditions;  that  is  to  say,  to  pay  down  ten  per  cent,  of  the  pur- 
chase money,  and  the  residue,  &c.  [stating  the  conditions'] ;  and  the  deponent 
thereupon  deposited,  with  said  referee,  the  said  ten  per  cent.,  to  wit,  the  sum  of 
$  ;  but  has  not  completed  the  purchase,  by  paying  the  residue  thereof.  That 
since  said  sale,  deponent  has  discovered  a  defect  in  the  proceedings  and  judgment, 
impairing  the  title  of  a  purchaser  thereunder,  to  wit:  that  B.  C,  one  of  the  defend- 
ants, is  an  infant,  and  that  no  guardian  ad  litem  has  been  appointed,  or  has 
appeared  for  him,  in  the  action,  but,  that  judgment  has  been  taken  by  default 
against  him  [or,  state  any  other  defect,  either  jurisdictional,  or  of  mere  irregu- 
larity; or,  if  it  be  a  defect  of  title,  point  out  the  same  specifically,  and  state  that 
he  caused  search  to  be  made  for  the  same,  and  the  amount  of  expenses  attending 
such  search] ;  which  defect  was  wholly  unknown  to  deponent  at  the  time  of  said 
sale.  That  deponent  is  willing,  and  desires  to  complete  his  said  purchase,  if  he 
can  obtain  a  good  and  valid  title  to  the  said  premises  [or,  as  the  case  may  be,  that 
deponent  is  desirous  of  being  wholly  relieved  from  said  sale,  and  of  having  his 
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deposit,  with  interest  thereon,  paid  back  to  him,  with  the  expenses  of  such  search, 
and  costs  of  this  motion],  (a)  B.  L.  P. 

Sworn  before  me,  &c.  


No.  62. 

01: 

d 

At  a  special  term,  &c.  [as  in  No.  2.] 


ORDER  THEREON  GRANTING   MOTION,  AND    DIRECTING   RE-PAYMENT,  NO    RE-SALE 

BEING  DIRECTED. 

Present,  &c. 
Title  of  the  cause. 

[Same  as  No.  60,  down  to  the  *,  then  add:]  And  the  said  plaintiff  is  at 
liberty  to  make  such  application  to  the  court,  in  regard  to  an  amendment  of  the 
proceedings  and  judgment  in  this  action,  as  he  may  be  advised. 


No.  63. 

ORDER  GRANTING  MOTION,  UNLESS  PLAINTIFF  AMEND  AND  SUPPLY  DEFECT  IN  THE 

JUDGMENT. 

[Same  as  No.  60,  to  the  **,  then  add:]  Unless  the  said  plaintiff  shall,  within 
days,  procure,  under  the  order  of  the  court,  the  necessary  and  proper 
amendments  to  be  made  to  said  proceedings  and  judgment,  by  obtaining,  &c. 
[stating  the  requisite  amendment] ;  in  which  case,  the  said  purchase  and  sale,  and 
the  agreement  therefor,  shall  stand  and  be  valid  in  all  respects,  according  to  the 
said  written  terms  and  conditions;  the  time  for  the  completion  of  the  same  being 
hereby  extended  to  the        day  of  ,  at  the  place  mentioned  in  said  condi- 

tions.    And  it  is  further  ordered,  that  the  plaintiff  pay  to  the  said  purchaser  $'10, 
costs  of  this  motion. 


No.    64. 

REPORT   OF   REFEREE   ON    RE-SALE. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  a  judgment  made  in  this  cause  in  the  above  entitled  action  and 
entered  the  day  of  ,  and  of  a  subsequent  order  herein,  dated  the 

day  of  ,  whereby  it  was  ordered  that  the  premises  described  in  said  judg- 

ment, known  as  No.         ,  street,  in  the  city  of  Albany,  should  be  resold 

pursuant  to  the  judgment  aforesaid:  Now  I,  the  said  referee  appointed  in 
the  said  judgment,  do  report  that  having  caused  notice  of  the  time  and  place,  &c, 
&c.  [continue  as  in  the  former  report  of  sale,  at  p.  485,  ante.] 


(a)  The  motion  must  be  on  notice,  which  should  express  the  object  of  the  motion  as  in 
the  affidavit  above,  namely,  to  be  relieved  altogether  from  the  purchase,  and  be  repaid  the 
purchase  money;  or,  if  he  desires  to  complete  the  purchase,  and  the  proceedings  he 
amendable  (see  ante,  pp.  61,  62),  that  the  plaintiff's  attorney  be  directed  to  procure  the 
necessary  amendments  to  be  made. 
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No.  65. 
eefbrbb's  deed. 

This  indenture  made  the    ,  day  of        ,  in  the  year  one  thousand  eight  hundred 
and  sixty        ,  between  H.  H.,  referee  in  the  action  hereinafter  mentioned, 
of  the  first  part,  and  of,  &c.,  ,  of  the  second  part.     Whereas,  at  a 

special  term  of  the  Supreme  Court  of  the  State  of  New  York,  held  at  ,  &c, 

on  the  day  of  ,  one  thousand  eight  hundred  and  ,  it  was,  among 

other  things,  adjudged  by  the  said  court,  in  a  certain  action  then  pending  in  the 
said  court,  between,  &c.  That  all  and  singular  the  premises  mentioned  in  the 
complaint  in  said  action,  and  hereinafter  described,  be  sold  at  public  auction, 
according  to  the  course  of  practice  of  said  court,  by  or  under  the  direction  of  the 
said  H.  H.,  who  was  appointed  a  referee  in  said  action,  and  to  whom  it  was  re- 
ferred by  the  said  order  and  judgment  of  the  said  court,  among  other  things,  to 
make  such  sale;  that  the  said  sale  be  made  in  the  county  where  the  said  premises 
or  the  greater  part  thereof  are  situated;  that  the  referee  give  public  notice  of  the 
time  and  place  of  such  sale  according  to  law  and  the  course  of  practice  of  said 
court;  and  that  any  of  the  parties  in  said  action  might  become  a  purchaser  or  pur- 
chasers on  such  sale;  that  the  said  referee,  after  said  sale,  make  report  thereof  to 
said  court,  and  after  his  report  of  sale  shall  have  been  duly  confirmed,  then  that 
he  execute  to  the  purchaser  or  purchasers  of  the  said  premises,  or  such  part  or 
parts  thereof  as  should  be  so  sold,  a  good  and  sufficient  deed  or  deeds  of  convey- 
ance for  the  same.  And  whereas,  the  said  H.  H.,  referee  as  aforesaid,  residing 
in  said  county  of  ,  and  party  of  the  first  part  to  these  presents,  in  pursuance 

of  the  said  judgment,  did,  on  the  day  of  ,  instant,  sell  at  public  auc- 

tion, at  the,  &c.,  in  the  county  of,  &c,  that  being  the  county  where  said 
premises  are  situated,  the  premises  mentioned  in  the  said  judgment,  after  having 
given  public  notice  of  the  time  and  place  of  such  sale,  and  a  brief  descrip- 
tion of  the  said  premises,  in  conformity  with  the  judgment  aforesaid.  And 
whereas,  at  such  sale  the  said  premises  were  struck  off  to,  and  purchased  by,  the 
said  party  of  the  second  part  to  these  presents,  at  and  for  the  sum  of  dollars ; 
that  being  the  highest  sum  bid  for  the  same.  And  whereas  said  sale  was  there- 
upon duly  reported  by  said  referee  to  said  court;  and,  thereupon,  by  an  order  of 
the  court,  bearing  date  the  &c,  the  said  report  of  sale  was  duly  confirmed, 

and  the  said  referee  directed  to  complete  the  said  sale  and  execute  to  the  said  pur- 
chaser the  proper  and  necessary  conveyance  therefor : 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  party  of  the  first  part, 
referee  as  aforesaid,  in  order  to  carry  into  effect  the  sale  so  made  in  pursuance  of 
the  said  judgment  of  the  Supreme  Court,  and  also  by  virtue  of  the  statute  in  such 
case  made  and  provided,  and  in  consideration  of  the  sum  of  dollars  to  him 

in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby 
confessed  and  acknowledged,  hath  granted,  bargained,  sold,  aliened,  released,  con- 
veyed and  confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  alien,  release, 
convey  and  confirm,  unto  the  said  party  of  the  second  part,  and  to  his  heirs  and 
assigns  forever,  all  that  [insert  description  of  land] ;  together  with  all  and  singular 
the  rights,  titles,  privileges,  members,  hereditaments  and  appurtenances  thereunto 
belonging  or  in  any  wise  appertaining:  To  have  and  to  hold  all  and  singular  the 
premises  above  mentioned  and  described  unto  the  said  party  of  the  second  part 
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his  heirs  and  assigns;  to  the  sole  and  only  proper  use,  benefit  and  behoof  of  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  referee  as  aforesaid,  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above  written. 

H.  H.  [l.  s.] 
Sealed  and  delivered  in 

presence  of  W.  G. 

(Acknowledgment  in  the  usual  form.) 


No.  §6. 

FIX  AL  REPORT  BY  REFEREE  OF  SALE  AND  DISTRIBUTION. 

Ante  pp.  63,  64. 
Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  a  judgment  of  this  court,  made  in  the  above  cause  on  the 
day  of  last,  I,  the  subscriber,  referee  named  in  the  said  judgment,  do 

respectfully  report : 

That,  in  obedience  to  the  said  judgment,  I  have  executed,  acknowledged  and  de- 
livered to  J.  K..,  the  purchaser  of  the  premises  directed  to  be  sold  by  me,  a  deed 
of  such  premises,  on  receiving  from  him  the  sum  of  dollars,  the  price  or 

sum  for  which  the  said  premises  were  sold  to  him,  as  mentioned  in  my  former 
report  of  such  sale,  made  in  pursuance  of  the  said  judgment,  and  bearing  date  the 
day  of  last,  and  upon  his  complying  with  all  the  conditions  upon 

which  the  said  deed  was  to  be  delivered. 

And  I  further  report  that  I  have  paid  to  the  attorney  for  the  plaintiff  in  this 
cause  the  sum  of  $  ,  for  the  costs  of  the  plaintiff  in  this  suit  as  taxed,  and 

have  taken  a  receipt  therefor,  which  is  hereto  annexed;  and  I  have  retained  in  my 
hands  the  sum  of  jj  ,  being  the  amount  of  my  fees,  commissions  and  dis- 

bursements, on  said  sale;  that  I  have  paid  to  the  collector  of  the  town  of 
the  sum  of  $  for  taxes  upon  the  said  premises;  that  I  have  paid  to  the 

defendant,  J.  M.  C,  the  sum  of  $  ,  being  the  amount  reported  due  to  him 

upon  his  mortgages  on  the  said  premises.  And  that  the  defendant,  R.  H.,  being 
willing  to  accept,  in  lieu  of  her  dower  interest  in  the  said  premises,  a  sum  in  gross, 
in  satisfaction  thereof,  out  of  the  net  proceeds  of  the  said  premises,  I  computed 
the  value  of  her  said  dower  interest  upon  the  principle  of  life  annuities,  and  ascer- 
tained the  same  to  be  $  .  And  the  said  R.  H  consenting  to  accept  that 
sum,  I  have  paid  the  same  to  her,  and  have  taken  from  her  a  release  duly  executed 
and  acknowledged,  and  approved  by  me,  of  all  her  right,  title  and  interest,  of,  in 
and  to  the  said  premises,  and  every  part  thereof,  which  release,  and  her  consent 
to  accept  such  gross  sum,  are  hereto  annexed,  (a) 

And  I  further  report  that  the  residue  of  the  net  proceeds  of  the  sale  of  the  said 
premises,  after  deducting  the  payments  and  sums  above  mentioned,  amounts  to 


(a)  See  post,  No.  69.  If  the  assent  of  a  wife  to  pay  her  share  to  her  husband  has  been 
obtained,  a  clause  to  that  effect  should  be  inserted,  and  such  consent  duly  acknowledged,  as 
in  No.  68,  post,  annexed. 


IN  ACTIONS  FOE  PARTITION.  493 

$  ,  which  sum  I  have  divided  into  four  equal  parts,  each  of  which  amounts 

to  $  ;  one  of  which  parts  I  have  brought  into  this  court  and  deposited 

with  the  county  treasurer  of  ,  being  for  the  shares  of  the  infant  defendants, 

E.  H.  and  S.  A.  H.,  and  have  taken  his  receipt  therefor;  one  other  of  which  parts 
I  have  paid  to  the  plaintiff  C.  H.;  one  other  part  to  the  defendant  A.  H.;  and  one 
part  to  the  defendant  E.  C;  and  that  I  have  taken  from  the  said  plaintiff  and  other 
defendants  receipts  for  the  amount  of  their  respective  shares  as  aforesaid,  which  are 
hereto  annexed. 

And  I  further  report  that  I  have  let  the  said  J.  K.  into  the  possession  of  the 
premises  so  purchased  by  him. 

All  of  which  is  respectfully  submitted. 

H.  H., 
Dated,  &c.  Keferee. 

No.    67. 

RECEIPT    FOB   DISTRIBUTIVE    SHAKE    TO   BE    ANNEXED   TO   THE   REPORT. 

Title  of  the  cause. 

I  hereby  acknowledge  the  receipt  from  H.  H.,  Esq.,  referee  in  this  action  and 
payment,  by  him  to  me,  of  the  sum  of  $  ,  being  the  amount  of  my  distribu- 

tive share  of  the  proceeds  of  the  sale  of  the  premises  directed  to  be  sold  by  the 
judgment  heretofore  entered  in  the  above  entitled  action. 
Dated,  &c.  B.  C. 


No.  68. 

ASSENT   OF  WIFE   TO   HAVE    HER   SHARE    PAID  TO  HER   HUSBAND,  AND   RECEIPT   OF 

HUSBAND   ANNEXED. 

[Same  as  No.  51  (6),  ante  p.  483,  to  the  *.    Add  acknowledgment  as  in  same 
form.'] 

Received,  Albany,  this  day  of  ,  the  sum  of  $         ,  being  the  amount 

of  the  distributive  share  of  my  wife,  M.  C,  of  the  proceeds  of  the  sale  of  the  pre- 
mises directed  to  be  sold  in  and  by  the  judgment  heretofore  entered  in  this  action, 
and  which  share  is  in  and  by  the  within  [or  annexed]  consent  directed  to  be  paid 
to  me.  A.  P.  C. 


No.  69. 

CONSENT  AND  RECEIPT  BT  WIDOW  ENTITLED  TO  DOWER,  (a) 

[Same  as  No.  51  (c),  to  the  *,  then  add:]  by  computing  the  same  pursuant  to 


(a)  This,  and  the  foregoing  form,  it  will  be  seen,  are  applicable  to  eases  where  such  con- 
sent has  not  been  produced  and  used  on  the  application  for  reference  or  judgment ;  and  the 
judgment  consequently  contains  only  tho  ordinary  provision  that  the  referee  ascertain 
whether  the  widow  is  willing  to  accept  a  gross  sum  in  lieu  of  dower,  Ac.  See  judgment, 
ante,  p.  480.  If  the  consent  has  been  previously  produced,  the  judgment  itself  will  contain 
the  direction  that  the  gross  sum  be  paid,  in  which  case  the  ordinary  receipt  will  be  sufficient. 
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the  Portsmouth  or  Northampton  tables;  and  I  hereby  acknowledge  the  receipt  of 
$  ,  from  the  said  referee,  being  the  amount  of  such  gross  sum  so  computed 

and  in  full  for  my  dower  interest  in  the  premises  sold  pursuant  to  the  judgment 
heretofore  entered  in  the  above  entitled  action. 

R.  H. 
Dated,  &c. 


No.  70. 

PORTSMOUTH  OR  NORTHAMPTON  TABLES,  AND  MODE   OF  COMPUTING  VALUE  OP 
LIFE  INTEREST,  ETC. 


Ago. 

No.  of  years  purchase  the 

Age. 

No.  of  years  purchase  the 

annuity  is  worth. 

annuity  is  worth. 

1 

10.107 

44 

-  10.235 

2 

11.724 

45 

10.110 

3 

12.348 

46  - 

9.980 

4 

-  12.769 

47 

9.846 

5 

12.962 

48 

9.707 

6  - 

-  13.156 

49 

9.563 

7 

-   13.275 

50  - 

-  9.417 

8 

13.337 

51 

9.273 

9 

13.335 

52 

9.129 

10  - 

13.285 

53 

8.980 

11 

13.212 

54 

-  8.827 

12  - 

-  13.130 

55 

8.670 

13 

-   13.044 

56 

-  8.509 

14 

12.953 

57 

8.343 

15 

12.857 

58 

8.173 

16 

-  12.755 

59 

7.999 

17 

12.655 

60 

-  7.820 

18 

-  12.562 

61 

7.637 

19 

12.477 

62  - 

-  7.449 

20 

-  12.398 

63 

7.253 

21 

12.329 

64 

7.052 

22 

-  12.265 

65 

6.841 

23 

12.200 

66  - 

-  6.625 

24 

12.132 

67 

6.405 

25 

12.063 

68  - 

-  6.179 

26 

-  11.992 

69 

5.949 

27 

-   11.917 

70 

-  5.716 

28 

-  11.841 

71 

5.479 

29 

11.763 

72 

5.241 

30 

-  11.682 

73 

4.781 

31 

11.598 

74 

-  4.565 

32 

-  11.512 

75 

4.354 

33 

-   11.423 

76 

-  4.154 

34 

-  11.331 

77 

3.952 

35 

11.236 

78 

3.742 

36 

-  11.137 

79 

3.514 

37 

-   11.035 

80  - 

3.281 

38 

-  10.929 

81 

3.156 

39 

-   10.819 

82  - 

-  2.926 

40 

10.705 

83 

2.713 

41 

-   10.589 

84  - 

-  2.551 

42  - 

-  10.473 

85 

2.402 

43 

-   10.356 

86  - 

-  2.266 
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Age. 

No.  of  years  purchase  the 
annuity  is  worth. 

Age. 

No.  of  years  purchase  the 
annuity  is  worth. 

87 
88 

89    - 
90 

2.138 
2.031 
1.882 
1.689 

91 
92 
93 
94 

-    1.422 
1.136 
0.806 
0.518 

Rule  for  computing  the  Value  of  the  Life  Estate  or  Annuity. 

Calculate  the  interest  at  six  per  cent,  for  one  year,  upon  the  sum  to  the  income 
of  which  the  person  is  intitled.  Multiply  this  interest  by  the  number  of  years' 
purchase  set  opposite  the  person's  age  in  the  table,  and  the  product  is  the  gross 
value  of  the  life-estate  of  such  person  in  said  sum. 

Examples. 

Suppose  a  widow's  age  is  37,  and  she  is  entitled  to  dower  in  real  estate  worth 
$350.75.  One-third  of  this  is  $116.91§.  Interest  on  $116.91,  one  year  at  six 
per  cent,  (as  fixed  by  84th  rule),  is  $7.01.  The  number  of  years'  purchase 
which  an  annuity  of  one  dollar  is  worth,  at  the  age  of  37,  as  appears  by  the 
table,  is  11  years  and  0035  parts  of  a  year,  which  multiplied  by  7.01,  the  income 
for  one  year,  gives  $77.35  and  a  fraction,  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  fifty,  is  tenant  by  the  curtesy  in  the  whole  of  an 
estate  worth  $9,000.  The  annual  interest  on  the  sum  at  six  per  cent,  is  $540. 
The  number  of  years'  purchase  which  an  annuity  of  one  dollar  is  worth  at  the 
age  of  50,  as  per  table,  is  9.0417  parts  of  a  year,  which  multiplied  by  540,  the 
value  of  one  year,  gives  $5,085.18  as  the  gross  value  of  his  life-estate  in  the 
premises  or  the  proceeds  thereof,  (a) 


No.  71. 

FINAL  ORDER  OF  CONFIRMATION. 
Ante,  p.  64. 

At  a  special  term,  &c.  [as  in  No.  2.] 

Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  the  report  of  H.  H.,  referee,  &c,  bearing  date  , 

stating  that  he  has  executed  and  delivered  to  the  purchaser  of  the  premises 

sold  by  him  pursuant  to  the  judgment  of  this  court,  made  on  the  day  of 

,  a  deed  thereof,  and  that  he  has  distributed  the  net  proceeds  of  the  sale 

of  said  premises  in  the  manner  directed  in  the  said  judgment  and  as  particularly 

specified  in  such  report;  to  which  report  are  annexed  the  receipts  and  releases  of 


(a)  The  values  in  this  table  are  calculated  on  the  supposition  that  the  annuities  are 
payable  yearly;  if  payable  half-yearly,  one-fifth  of  a  year's  purchase  should  be  added  to 
those  values.    See  Jackson  v.  Edwards,  7  Paige,  408,  as  to  computation  of  dower  right. 
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the  several  persons  to  whom  the  said  net  proceeds  have  been  paid;  on  motion  of 
B.  H.  II.,  attorney  for  the  plaintiff,  ordered  that  the  said  report  be  confirmed. 


No.  12. 

REPORT  OP  REFEREE  THAT  PARTITION  CAN  BE  MADE. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  cause,  on  the 
day  of  last,  by  which  it  was  referred  to  me  to  take  proof  of  the  plaintiff's 

title  and  interest  in  and  to  the  premises  in  the  complaint  in  this  cause  mentioned, 
and  of  the  several  matters  set  forth  in  said  complaint;  and  to  ascertain  and  report 
what  share  or  part  of  the  said  premises  belongs  to  each  of  the  parties  to  this  suit, 
so  far  as  the  same  could  be  ascertained,  and  the  nature  and  extent  of  their  respec- 
tive rights  and  interests  therein,  and  an  abstract  of  the  conveyances  by  which  the 
same  are  held;  and  also  to  inquire  and  report  whether  the  said  premises,  or  any 
lot  or  separate  parcel  thereof,  are  so  circumstanced  that  an  actual  partition  thereof 
cannot  be  made,  I,  the  subscriber,  do  report 

That  having  been  attended  by  the  attorneys  for  the  several  parties  who  appear- 
ed in  the  cause,  I  proceeded  to  a  hearing  of  the  matters  so  referred. 

I  further  report,  that  on  such  hearing,  I  took  proof  as  to  the  facts  stated  in  the 
complaint,  and  find  that  the  material  facts  therein  set  forth  are  true. 

And  I  further  certify  and  report,  that  the  following  is  an  abstract  of  the  con- 
veyances by  which  the  premises  described  in  the  complaint  are  held,  that  is 
to  say :  [As  in  No.  46,  ante,  p.  474.  Set  forth  also  the  legal  estates  and  inte- 
rests of  the  parties,  as  in  that  form,  ante,  p.  475,  then  add:"]  And  I  further  report 
that  the  premises  are  so  situated  that,  in  my  opinion,  a  partition  thereof  can  be 
made  without  material  injury  to  the  rights  or  interests  of  the  several  owners 
thereof;  and  that  a  partition  of  such  premises  would  be  more  advantageous  to 
such  owners  than  a  sale  thereof. 

All  of  which  is  respectfully  submitted. 

•  II.  II., 

Dated,  &c.  Referee. 


No.   IS. 

DECRETAL  ORDER  FOR  ACTUAL  PARTITION,  AND  APPOINTING  COMMISSIONKr.?.. 

Ante,  pp.  38-42. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

This  cause  having  been  brought  to  hearing  upon  the  report  of  H.  II.,  Esq., 
referee,  dated,  &c,  whereby  the  said  referee  reported  that  the  premises  menticced 
in  the  complaint  in  this  cause  may  be  partitioned  and  divided  into  four  equal  parts, 
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without  material  injury  to  the  rights  or  interests  of  the  several  owners  thereof, 
and  that  partition  of  such  premises  would  be  more  advantageous  to  such  owners 
than  a  sale  thereof;  and  whereby  the  said  referee  also  reported  that  the  plaintiff, 
J.  Y.,  is  entitled  in  fee  to  one  equal  undivided  fourth  part  of  the  said  premises; 
the  defendant,  S.  C,  to  one  equal  undivided  fourth  part  thereof;  and  that  the 
defendant,  W.  L.,  is  entitled  to  the  remaining  undivided  fourth  part  thereof,  (a) 
On  motion  of  J.  L.  F.,  of  counsel  for  the  plaintiff  [no  one  appearing  to  oppose] ,  after 
due  notice,  it  is  ordered  and  adjudged,  that  the  said  referee's  report  be,  and  the 
same  is,  hereby  ratified  and  confirmed. 

And  it  is  further  ordered  and  adjudged,  that  the  rights  and  interests  of  the 
several  parties  to  this  suit,  of,  in  and  to,  the  several  lots,  pieces  or  parcels  of  land 
described  in  the  complaint  in  this  cause,  are  as  stated  and  set  forth  in  the  said 
report. 

And  it  is  further  ordered  and  adjudged,  that  partition  be  made  of  the  lands  and 
premises  mentioned  and  set  forth  in  the  complaint  in  the  cause,  among  the  parties 
to  this  suit  according  to  their  respective  rights  and  interests  therein,  as  the  same 
were  reported  by  said  referee,  and  have  been  thus  ascertained  by  this  court,  and 
established  by  this  judgment.  And  it  is  further  adjudged,  that  W.  A.  H.,  B.  R. 
and  S.  P.,  three  reputable  freeholders  of  the  county  of  ,  be,  and  they  are 

hereby  appointed  commissioners  for  the  purpose  of  making  such  partition.  That 
the  said  commissioners,  before  proceeding  to  the  execution  of  their  duties,  as  such, 
shall  be  severally  sworn  or  affirmed  before  some  officer  authorized  by  law  to  ad- 
minister oaths,  honestly  and  impartially  to  execute  the  trust  reposed  in  them,  and 
to  make  partition  as  directed  by  this  court.  And  that  such  oaths  or  affirmations 
be  filed  with  the  clerk  of  this  court  at  or  before  the  coming  in  of  the  report  of  the 
said  commissioners  hereinafter  directed  to  be  made.  And  that  the  said  commis- 
sioners shall  divide  the  said  lands  and  premises  into  four  equal  parts,  quantity  and 
quality  relatively  considered,  and  that  they  allot  to  the  plaintiff  one  of  the  said 
equal  fourth  parts  of  said  premises;  to  the  defendant,  S.  C,  one  other  of  the  said 
equal  fourth  parts;  to  the  defendant,  H.  M.,  one  other  of  the  said  equal  fourth 
parts;  and  to  the  defendant,  W.  L.,  the  remaining  equal  fourth  part;  to  be  held 
and  enjoyed  by  the  said  parties  in  severalty  according  to  their  rights  and  interests 
therein  so  ascertained  and  determined  as  aforesaid.  And  that  the  said  commis- 
sioners shall  designate  the  parts  or  portions  so  allotted  to  each  of  the  said  parties, 
and  the  boundaries  thereof,  by  sufficient  descriptions  and  monuments. 

And  it  is  further  ordered  and  adjudged  that  the  said  commissioners  make  a  full 
report  to  this  court  of  their  proceedings  in  this  behalf,  under  their  hands,  or  under 
the  hands  of  any  two  of  them,  specifying  therein  the  manner  in  which  they  shall 
have  executed  this  judgment,  and  describing  the  lands  divided,  and  the  parts  or 
shares  allotted  to  each  party,  with  the  quantity,  courses  and  distances  of  each, 
and  a  description  of  the  posts,  stones,  or  other  monuments  thereof,  and  the  items 
of  their  charges  in  the  premises.  That  the  said  commissioners,  or  such  two  of 
them  as  shall  sign  the  said  report,  do  acknowledge  the  same,  or  cause  it  to  be 
proved  in  the  same  manner  that  deeds  are  required  to  be  acknowledged  or  proven 


(a)  The  order  need  not  recite  in  extenso  the  mutters  set  forth  in  the  report,  though  it 
may  properly  do  so,  especially  where  the  report  is  brief. 

v.  s.     32 


498  APPENDIX  OF  FORMS 

to  entitle  them  to  be  recorded,  before  some  officer  authorized  to  take  the  proof 
or  acknowledgment  of  deeds,  and  that  such  report  be  filed  in  the  office  of 
the  clerk  of  this  court.  That  all  the  said  commissioners  do  meet  together  in  the 
performance  of  any  of  their  duties  under  this  decree,  but  that  the  acts  and  deci- 
sions of  a  majority  of  such  commissioners,  when  so  met,  shall  be  valid. 

And  it  is  further  ordered  and  adjudged  that  the  said  commissioners  be  authorized 
to  employ  a  surveyor,  and  to  cause  all  necessary  maps  and  surveys  to  be  made. 
And  all  the  parties  in  this  cause  shall  produce  to,  and  leave  with  the  said  commis- 
sioners, for  such  time  as  the  commissioners  shall  deem  reasonable,  all  deeds,  wri- 
tings, surveys,  or  maps  relating  to  the  said  premises,  or  any  part  thereof. 

And  it  is  further  ordered  and  adjudged,  that  in  case  partition  of  such  premises 
cannot  be  made  with  perfect  equality  between  the  said  parties,  according  to  their 
respective  rights  and  interests  therein,  unless  compensation  be  made  by  one  or 
more  of  the  said  parties  to  the  other  of  them,  for  equality  of  partition,  that  then 
and  in  that  case  the  said  commissioners,  or  such  two  of  them  as  may  make  said 
partition,  ascertain  and  report  the  proper  compensation  which  ought  to  be  made 
for  equality  of  partition ;  and  by  which  of  the  parties  the  same  should  be  paid,  and 
to  which  the  same  ought  to  be  allowed.  But  the  said  commissioners  shall  not  re- 
port compensation  to  be  paid  by  an  infant,  for  equality  of  partition,  unless  it  satis- 
factorily appears  to  them  that  he  or  they  have  sufficient  personal  estate  to  pay  the 
same  and  his  or  their  shares  of  the  costs  and  expenses  of  this  suit,  and  all  other 
liens  on  his  or  their  share  of  the  premises;  except  in  cases  where,  from  the  situa- 
tion of  the  property  and  the  interests  of  the  parties,  it  cannot  be  charged  upon  the 
share  of  an  adult. 

And  it  is  further  ordered  and  adjudged  that  a  commission  issue  out  of  and  under 
the  seal  of  this  court,  directed  to  the  said  W.  A.  H.,  B.  R.  and  S.  P.,  authorizing 
and  directing  them,  or  any  two  of  them,  to  make  partition  of  the  said  premises  in 
the  manner  above  directed.  The  premises  mentioned  in  said  complaint,  and  of 
which  partition  is  hereby  ordered  are  described  as  follows : 

{Insert  description.') 

[Clause  where  shares  of  two  or  more  can  be  set  off  in  common,  See  ante,  Nos. 
34,  37  and  38.]  (a) 

And  it  is  further  ordered  and  adjudged,  that  the  said  commissioners  herein 
appointed,  do  apportion  and  set  off  to  the  said  plaintiff,  A.  B.,  and  the  defendant, 
G.  B.,  the  shares  to  which  they  are  respectively  entitled,  to  have  and  to  hold  the 
same  in  common,  and  without  partition  or  apportionment,  as  between  them. 

[Clause  where  a  portion  of  the  premises  is  not  susceptible  of  partition.}  (6) 

[After  describing  particularly  the  portion  of  the  premises  which  are  capable  of 
partition,  and  ordering  that  the  same  be  partitioned  and  apportioned  between  the 
respective  parties  in  interest,  or  between  some  of  them  as  and  for  their  respective 
shares  and  interests  as  the  case  may  be,  then  add: 

And  it  is  further  ordered  and  adjudged  that  the  residue  of  said  premises,  to  wit: 
[describing  such  residue]  with  all  and  singular  the  hereditaments  and  appurtenan- 


(a)  Ante,  page  12.  (6)   Ante,  page  39. 
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ces  thereunto  belonging,  be  sold  at  public  auction  on  the,  &c,  at  the,  &c,  by  or 
under  the  direction  of  tbe  said  commissioners,  &c,  &c.  [directing  the  sale,  the 
distribution  of  the  proceeds,  fyc,  $"c,  in  all  respects  as  in  No.  51,  to  the  end.'] 


No.  14. 

COMMISSION    FOR   PARTITION. 

The  People  of  the  State  of  New  York,  to  D.  B.,  C.  W.,  and  W.  K.,  all  of  the 

county  of  ,  greeting: 

Whereas,  at  a  special  term  of  the  Supreme  Court  held  for  the  state  of  New 
York,  at,  &c,  on  the  day  of  ,  a  certain  judgment  was  made  by  the  said 

court,  in  a  certain  cause  depending  in  said  court,  wherein  S.  G.  was  plaintiff,  and 
J.  G.  defendant,  by  which  it  was,  among  other  things,  adjudged  that  a  partition  of 
the  premises  mentioned  and  described  in  the  complaint  in  this  cause,  should  be 
made  between  the  said  plaintiff  and  defendant  in  equal  portions,  quality  and  quan- 
tity relatively  considered.  And  whereas,  by  said  judgment  it  was  adjudged  that, 
in  case  the  said  partition  could  not  be  made  equal  between  the  said  parties,  with- 
out prejudice  to  the  rights  and  interests  of  one  of  them,  then  and  in  such  case 
compensation  should  be  made  by  one  of  the  said  parties  to  the  other,  for  equality 
of  partition,  according  to  the  equity  of  the  case.  And  whereas  it  was,  in  and  by 
the  said  judgment,  further  ordered  that  a  commission  issue  out  of  and  under  the 
seal  of  this  court,  to  you  to  be  directed,  authorizing  and  directing  you  to  act  in  the 
premises  for  the  purpose  of  carrying  the  said  judgment  into  effect;  Now,  therefore, 
know  ye,  that  confiding  in  your  prudence  and  discretion,  we  have  assigned  and 
appointed  you,  the  said  D.  B.,  C.  W.,  and  W.  K.,  commissioners  for  the  purposes 
herein  mentioned;  and  do  give  you,  or  any  two  of  you,  full  power  and  authority 
to  make  partition  of  the  premises  above  mentioned  and  hereafter  set  forth  and 
described,  between  the  said  S.  G.,  and  the  said  J.  G.,  according  to  their  respective 
rights  and  interests  therein,  as  the  same  have  been  ascertained,  declared,  determined 
and  adjudged,  in  and  by  the  judgment  aforesaid;  and  that  you,  the  said  com- 
missioners, or  such  of  you  as  may  make  the  said  partition,  make  a  report  under 
your  hands  to  our  said  court  of  your  proceedings  under  and  by  virtue  hereof,  with- 
out unnecessary  delay.  And  we  do,  by  these  presents  further  authorize,  direct 
and  require  you,  or  such  two  of  you  as  may  make  the  said  partition,  that  in  case 
the  same  cannot  be  made  equal  between  the  said  parties,  without  prejudice  to  the 
rights  and  interests  of  one  of  them,  unless  compensation  be  made  by  one  of  the 
said  parties  to  the  other  for  equality  of  partition  in  the  said  premises,  that  then, 
and  in  such  case,  you  or  such  two  of  you  as  may  make  such  partition,  ascertain 
what  compensation  or  compensations  ought  to  be  made  by  such  one  of  the  said 
parties  respectively,  who  ought  to  make  the  same  to  such  one  of  the  said  par- 
ties respectively,  to  whom  the  same  ought  to  be  made  for  equality  of  partition, 
according  to  the  equity  of  the  case;  and  that  you,  or  such  two  of  you  as  may  make 
the  said  partition,  allot  and  award  such  compensation  or  compensations  to  be  made 
accordingly.  And  that,  in  your  said  report  and  return,  you  certify  and  declare 
the  compensation  or  compensations,  or  sum  or  sums  of  money,  you  or  such  two  of 
you  as  may  make  the  said  partition,  may  ascertain,  allot  and  award  to  be  made, 
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by  and  to  the  parties  respectively,  and  by  whom  the  same  shall  be  made,  and  to 
"whom  the  same  shall  be  awarded.  And  we  do  hereby  further  order  and  direct 
that  you,  or  such  two  of  you  as  shall  act  in  the  premises,  by  virtue  of  the  said 
judgment,  and  of  this  commission,  do,  for  the  better  understanding  and  more  clear 
elucidation  of  the  shape  and  situation  of  the  said  premises,  and  of  the  manner  in 
which  such  partition  shall  be  made,  make,  or  cause  to  be  made,  and  annex  to  and 
return  with  this  commission,  a  map  of  the  whole  of  the  said  premises,  showing 
clearly  and  distinctly  the  division  which  you  shall  make  of  the  premises.  And 
the  better  to  enable  you  to  make  the  partition  and  perform  the  duties  above  directed, 
you  and  each  of  you  are,  and  is  hereby  authorized  and  empowered  to  enter 
into  and  upon  and  view  the  said  premises,  and  every  or  any  part  thereof,  together 
with  such  surveyors  and  assistants  as  you  may  deem  necessary;  and  to  survey 
the  same,  or  cause  the  same  to  be  surveyed,  for  the  purposes  aforesaid;  which  said 
premises  are  described  as  follows :  [insert  description.] 

Witness  at  ,  this  day  of  one  thousand  eight  hundred 

and  sixty-two. 

E.  T.  M.  G.  M.  D., 

Clerk. 
Indorsed. 
The  execution  of  the  within  commission  appears  by  the  report  hereto  annexed. 
Dated,  &c.  D.  B., 

C.  W-, 
W.K., 
Commissioners. 


No.  75. 

OATH  OP  COMMISSIONERS. 

We,  D.  B.,  C.  W.  and  W.  K.,  the  commissioners  within  named,  do  severally 

swear  that  we  will  honestly  and  impartially  execute  the  trust  reposed  in  us  by 

the  within  commission,  and  make  partition  as  therein  directed  by  the  court. 

D.  B., 

C.  W., 

W.  K., 

Commissioners. 
Subscribed  and  sworn  this  day 

of  ,  1862,  before  me, 

J.  R. 


No.  16. 

REPORT   OP   COMMISSIONERS. 

Title  of  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of,  and  in  obedience  to,  a  commission  in  the  above  entitled  cause, 
issued  out  of  and  under  the  seal  of  this  court,  and  directed  and  delivered  to  the 
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undersigned  commissioners  therein  named,  tested  the  day  of  , 

,  which  said  commission  is  hereto  annexed;  we,  the  said  commissioners,  do 
hereby  respectfully  report  and  return :  That,  having  been  first  duly  sworn,  and 
having  severally  taken  the  oath  hereto  annexed,  we  have  carefully  examined  the 
premises  described  in  said  commission,  and  caused  them  to  be  surveyed  in  our 
presence,  and  have  made  partition  thereof  between  the  said  parties,  according  to 
their  respective  rights  and  interests  therein,  as  the  same  have  been  ascertained, 
declared  and  determined  by  the  said  court,  as  we  were  by  the  said  commission 
commanded  in  manner  following:  We  divided  the  whole  of  the  said  premises  into 
two  allotments,  which  are  designated  on  the  map  hereto  annexed,  by  the  letters  A 
and  B;  each  of  which  allotments  is,  in  our  opinion,  of  equal  value;  and  that  being 
in  our  judgment  the  most  beneficial  division,  all  circumstances  considered,  that 
could  be  made  of  such  premises.  And  we  have  set  off  in  severalty  to  the  said  J. 
C,  all  that  certain  parcel  of  said  premises  designated  in  the  said  map  by  the  letter 
A,  and  which  is  bounded  as  follows :  [insert  description,]  as  will  more  fully  appear 
by  reference  to  the  said  map. 

And  we  have  set  off,  &c. 

And  we  further  certify  and  report,  that  the  items  of  the  various  expenses  attend- 
ing the  execution  of  the  said  commission,  including  our  fees  as  commissioners,  are 
contained  in  a  schedule  hereto  annexed,  marked  A,  and  forming  a  part  of  this  our 
report.  And  that  for  the  better  understanding  and  more  clear  elucidation  of  the 
shape  and  situation  of  the  said  premises  and  of  the  manner  in  which  such  partition 
has  been  made  by  us,  we  have  caused  to  be  made  a  map  thereof,  showing  what 
parts  of  the  said  premises  have  been  allotted  to  the  respective  parties;  which  map 
forms  a  part  of  this  our  report,  and  is  hereto  annexed,  marked  B. 

In  witness  whereof,  we,  the  said  commissioners,  have  set  our  hands  to  this  our 
report,  this  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  fifty-four.  D.  B., 

C.  W., 
W.  K., 
Commissioners. 

(To  be  acknowledged  in  the  same  manner  as  a  deed.) 


No.  11. 

NOTICE  OF  HEARING  ON  REPORT  OP  COMMISSIONERS. 

Ante  pp.  50,  51. 
Title  of  the  cause. 
To  J.  L.  F.,  Esq.,  attorney  for,  &c,  J.  H.  R.,  Esq.,  for  guardian  ad  litem. 

Sirs — Take  notice  that  upon  the  judgment  order  heretofore  made  in  this  cause 
appointing  commissioners  and  directing  a  partition  of  the  premises  mentioned 
in  the  complaint,  the  report  of  said  commissioners  bearing  date  the,  &c,  and 
filed   in  the  office  of  the  clerk   of   the  county   of  Albany   on  the,   &c,   (a) 

(a)  Or  the  notice  of  filing  the  report  may  be  combined  with  the  notice  of  hearing,  as  in 
No.  47,  ante,  p.  475. 
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and  upon  the  pleadings  and  proceedings  in  this  action,  this  cause  will  be  brought 
to  hearing,  at  a  special  term  of  this  court,  appointed  to  be  held  at,  &c,  on 
&c,  and  an  application  then  and  there  made  for  final  judgment  that  the  said 
partition,  so  made  by  said  commissioners,  be  firm  and  effectual  forever,  and  that 
the  costs  of  this  action  be  adjudged  and  apportioned  between  the  several  parties 
as  the  court  may  direct.  [If  a  trial  has  been  had — and  that  an  extra  allowance 
of  per  cent,  on  the  value  of  said  premises  be  made  to  the  plaintiff  in  addition  to 
his  taxable  costs.} 

B.  H.  H., 
Dated,  &c.  Pl'ffs  att'y. 


No.   18. 

FINAL  JUDGMENT  FOB  ACTUAL  PAKTITIOST. 

At  a  special  term,  &c.  fas  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

This  cause  having  been  brought  on  to  trial  upon  the  pleadings  and  proceedings 
in  this  action,  including  the  report  of  D.  B.,  0.  W.,  and  W.  K.,  commissioners 
appointed  therein,  under  and  by  virtue  of  a  commission  issued  out  of,  and  under 
the  seal  of  this  court;  and  on  reading  and  filing  said  report,  which  bears  date  the 
day  of  ,  by  which  it  appears  that  the  said  commissioners  have  made 

partition  of  the  premises  described  in  the  complaint  in  this  cause,  between  the  said 
S.  G.  and  J.  G.,  and  the  infant  defendant,  L.  S.  G.,  according  to  their  respective 
rights  and  interests  therein,  as  the  same  have  been  ascertained,  declared  and  deter- 
mined by  this  court;  and,  by  which  said  partition,  the  said  commissioners  have 
divided  the  whole  of  the  said  premises  into  three  allotments,  of  equal  value,  and 
have  set  off  in  severalty  to  the  [insert,  generally,  the  several  allotments  and  shares, 
with  the  description  of  the  premises,  as  the  same  are  set  forth  in  the  report  of  the 
commissioners] ;  as  will  more  fully  appear  by  a  map  of  said  partition  thereto 
annexed.  And,  on  motion  of  B.  H.  H.,  of  counsel  for  the  plaintiff,  it  is  adjudged 
that  the  said  report,  and  all  things  therein  contained,  do  stand  ratified  and  con- 
firmed, and  that  the  partition  so  made  be  firm  and  effectual  forever.  And  it  is 
further  adjudged,  that  the  said  S.  G.  and  J.  G.  do  execute,  under  their  hands  and 
seals,  and  acknowledge  and  deliver  to  L.  S.  G.,  the  infant  defendant,  a  deed  of 
release  and  quit  claim  of  the  parcel  of  land  set  off  to  him  in  severalty;  and  that 
the  said  guardian  ad  litem  of  said  L.  S.  G.,  do  unite  with  S.  G.,  and  convey  the 
interest  of  said  infant,  and  that  they  execute,  acknowledge  and  deliver,  under  their 
hands  and  seals,  to  said  J.  G.,a  deed  of  release  and  quit  claim  of  the  parcel  of  land 
set  off  to  him  in  severalty;  and  that  said  guardian  ad  litem,  also,  unite  with  said 
J.  G.,  in  a  deed  of  conveyance,  and  execute,  acknowledge  and  deliver,  under  their 
hands  and  seals,  to  said  S.  G.,  a  deed  of  release  and  quit  claim  of  the  parcel  of 
land  set  off  to  him  in  severalty,  [jind  so  on,  describing  the  various  conveyances 
that  are  to  be  executed,  and  other  provisions  of  the  judgment.'] 

And  it  is  further  adjudged,  that  the  said  defendants,  S.  G.  and  L.  S.  G.,  do  each 
pay  to  the  plaintiff  one-third  of  the  costs  and  disbursements  of  this  action,  taxed 
at  the  sum  of  $  [together  with  $  ,  hereby  allowed,  in  addition  thereto] ; 
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that  said  plaintiff  have  execution  against  the  said  S.  G.,  for  the  same,  and  that  the 
general  guardian  of  said  infant  defendant,  L.  S.  G,  pay  said  one-third  part  of  such 
costs  and  extra  allowance  to  the  plaintiff,  out  of  the  interest  or  income  of  said 
infant's  estate,  in  the  hands  of  said  guardian. 


No.  79. 

THE    LIKE,  CONTAINING   CLAUSE   DIRECTING   COMPENSATION    FOR   EQUALITY    OF 
PARTITION,  AND  THAT  TWO  OR  MORE  SHARES  BE  SET  OPE  IN  COMMON. 

[Same  as  the  foregoing,  and  insert:]  And  it  is  further  ordered  and  adjudged, 
that  said  S.  G.,  J.  G.,  and  A.  B.  P.,  the  guardian  ad  litem  of  said  infant  defend- 
ant, L.  S.  G.,  for  and  on  behalf,  and  in  the  name  of  said  infant,  do  unite  in  a 
conveyance,  and  execute  a  deed  of  release  and  quit  claim  to  the  defendants,  P.  G. 
and  R.  S.  G.,  of  the  shares  of  said  premises  so  set  off  to  them  in  common 
without  apportionment  as  between  them,  to  be  held  by  said  P.  G.  and  R.  S.  G.,  as 
tenants  in  common. 

And,  it  appearing  from  the  report  of  said  commissioners,  that  the  said  shares  of 
said  P.  G.  and  R.  S.  G.,  are  worth  more,  in  proportion,  than  the  respective  shares 
of  the  other  tenants  in  common,  which  are  herein  allotted  to  them,  it  is  further 
adjudged,  that  said  P.  G.  and  R.  S.  G.,  do  make  compensation  for  equality  of  par- 
tition, to  the  other  tenants  in  common,  and  do  pay  to  each  of  them,  that  is  to  say, 
the  said  S.  G.,  J.  G.,  and  L.  S.  G.,  each  the  sum  of  $  ,  together  with  their 

additional  rateable  proportion  of  the  costs  of  this  action,  that  is  to  say,  each  to  pay 
the  plaintiff  one-  part  of  such  costs ;  and,  that  each  of  said  other  tenants 

in  common,  have  execution  against  said  P.  G.  and  R.  S.  G.,  for  such  sum  so 
adjudged  against  them,  and  that  the  same  be,  and  hereby  is,  declared  a  lien  upon 
said  portion  of  said  premises  so  apportioned  and  assigned  to  them. 


No.   80. 

PETITION  BT  INCUMBRANCER,  FOR  MONEYS  ARISING   FROM  SALE,  WHICH  HAVE 
BEEN  BROUGHT  INTO  COURT. 

Ante,  p.  67. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  of,  &c,  respectfully  shows : 

That,  on  the  day  of  ,  he  obtained  a  judgment  in  the  Supreme 

Court  against  B.  G.,  one  of  the  defendants  in  the  above  entitled  action,  for  the  sum 
of  $  ,  damages  and  costs. 

That  said  judgment  was  duly  docketed  in  the  office  of  the  clerk  of  Rensselaer 
county,  in  which  the  premises  described  in  the  complaint  in  this  action  are  situated, 
on  the  day  ,  and  the  same  was,  at  the  time  of  judgment  rendered 

in  this  action,  a  generallien  on  the  undivided  share  and  interest  of  said  B.  G.,  in 
said  premises.  * 
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That,  as  appears  by  the  report  of  the  referee  in  this  action,  R.  A.  W.,  who 
resides  in  the  city  of  New  York,  has  a  specific  lien  by  mortgage,  on  said  undivided 
share,  on  which  is  due  the  sum  of  $  ;  which  lien  is  prior  to  that  of  your 

petitioner;  and  S.  M.,  who  resides  in,  &c,  has  a  general  lien  by  judgment,  to  the 
amount  of  $  ,  which  is  subsequent  to  that  of  your  petitioner.     And  that 

there  are  no  other  general  or  specific  liens  upon  said  undivided  share,  and  no  general 
or  specific  liens  upon  the  whole  of  said  premises.  [Or,  if  there  are  any,  set  them 
forth,  for  the  purpose  of  showing  that  due  notice  of  the  application  has  been  given 
to  the  holders  of  all  the  incumbrances.]  And,  that  the  whole  amount  of  said  judg- 
ment.of  your  petitioner,  against  said  B.  G.,  and  interest  thereon,  is  due  and  unpaid.- 

Your  petitioner  further  shows,  that  the  premises  mentioned  in  the  complaint  and 
judgment  in  this  action,  have  been  sold  under  said  judgment,  and  that  the  share  or 
portion  of  the  proceeds  of  sale  belonging  to  said  B.  G.,  and  amounting  to  the  sum 
of  $  ,  has  been  brought  into  court,  and  paid  to  the  treasurer  of  Rensse- 

laer county,  as  appears  by  the  report  of  said  referee  [or,  by  the  certificate  of  said 
treasurer,  hereto  annexed]. 

Your  petitioner  further  shows,  &c.  [If  the  place  of  residence  of  any  of  the 
incumbrancers  is  unknown,  state  the  facts,  showing  that  it  cannot,  with  reason- 
able effort  and  diligence,  be  ascertained.  If  there  be  a  subsequent  specific  lien, 
show  that  the  party  has  no  other  estate  out  of  which  the  petitioner's  general  lien 
can  be  satisfied.] 

Wherefore,  your  petitioner  prays  that  the  court  may  order  his  said  lien  to  be 
satisfied  out  of  the  proceeds  of  the  share  of  said  B.  G.,  and  that  the  said  treasurer 
of  Rensselaer  county,  be  ordered  and  directed  to  pay  the  same  to  your  petitioner, 
out  of  the  proceeds  of  said  share  in  his  hands,  together  with  the  costs  of  this 
application.     And  your  petitioner  will  ever  pray. 

A.  B. 
Dated,  &e. 

Rensselaer  County,  ss..  A.  B.  of,  &c,  the  petitioner  named  in  the  foregoing 
petition,  being  duly  sworn,  says  that  the  foregoing  petition,  by  him  subscribed,  is 
true  of  his  own  knowledge,  except  the  matters  set  forth  on  information  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  true,*  and  that  the  whole  amount  prin- 
cipal and  interest  of  the  judgment  [or  mortgage]  of  your  petitioner  mentioned  in 
said  petition  is  due  [or  (if  only  a parf)  statewhat  part  thereof],  and  that  the  names 
of  all  persons  having  incumbrances  upon  the  premises  therein  mentioned,  and  their 
respective  places  of  residence  are  correctly  set  forth  in  said  petition  as  far  as  the 
same  are  known  or  can  be  ascertained  by  deponent. 

A.  B. 
Sworn,  &c.  

No.    81. 

PETITION  FOR  SAME  BY  REMAINDERMAN,  AFTER  TERMINATION  OP  LIFE  INTEREST. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  B.  D.,  of,  &c.,  one  of  the  defendants  in  the  above  entitled  cause  re- 
spectfully shows:  That  pursuant  to  the  judgment  heretofore  rendered  in  this  cause, 
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and  entered  in  the  office  of  the  clerk  of  Rensselaer  county  on  the,  &c,  the  premises 
mentioned  therein  having  been  sold,  the  share  to  which  your  petitioner  was 
adjudged  entitled,  subject  to  the  life  estate  and  interest  therein  of  the  defendant 
A.  L.  B.,  and  amounting  in  the  whole  to  the  sum  of  $  ,  was  brought  into 

court  and  paid  to  the  treasurer  of  the  county  of  Rensselaer,  as  appears  by  the 
report  of  the  referee  herein,  bearing  date  on,  &c,  and  was  by  said  treasurer  duly 
invested,  &c.  [or  state  what  other  disposition  was  made  of  such  proceeds.']  That 
among  other  things  it  was  adjudged,  in  and  by  the  said  judgment,  that  the  said 
A.  L.  B.  was  entitled  to  a  life  estate  in  said  undivided  share,  and  the  income  and 
interest  thereof  was  directed  to  be  paid  to  her  during  her  natural  life,  and  that 
after  her  death  the  said  share  should  be  paid  to  your  petitioner  as  the  owner  of  the 
remainder  thereof. 

Your  petitioner  further  shows  that  the  said  A.  L.  B.,  is  now  dead,  and  died  on 
the  day  of  ;   that  the  said  share  of  said  proceeds  still  remains  in  the 

hands  of  the  treasurer  of  said  county,  [or  state  where  and  how  invested,']  and  that 
there  is  no  person  having  a  claim  thereon  by  lien  or  otherwise  other  than  your 
petitioner,  as  appears  from  said  referee's  report,  and  to  the  best  of  the  knowledge, 
information  and  belief  of  your  petitioner,  (a) 

Wherefore  your  petitioner  prays  that  the  court  may  order  and  direct  the  said 
share  and  interest  accrued  since  the  death  of  said  A.  L.  B.,  to  be  paid  over  to  him. 

And  your  petitioner  will  ever  pray,  &c. 

B.  D. 
Dated. 

Rensselaer  .county,  ss. :   B.  D.,  of,  &c,  being  duly  sworn,  &c.  [as  in  No.  80,  to 
the  *.] 


No.  82. 

ORDER   DIRECTING   ISSUES    OF    FACT   TO   BE   TRIED    BY   JURY. 
Ante  p.  67. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  petition  of  A.  B.  bearing  date  the,  &c,  and  affidavits  in 
opposition  thereto,  after  hearing  Mr.  Hall  of  counsel  for  the  petitioner,  and  Mr. 
Gale  in  opposition,  it  is  ordered  that  the  following  issues  of  fact  be  made  and  tried 
at  the  next  circuit  court  appointed  to  be  held  in  the  county  of  Rensselaer,  or  as 
soon  thereafter  as  the  same  can  be  regularly  reached  on  the  calender,  and  on  the 
usual  notice  of  trial,  to  wit: 

1.  Was  the  judgment  mentioned  in  the  petition,  to  wit:  a  judgment  of  the 
supreme  court  for  the  sum  of  $  ,  damages  and  costs,  in  favor  of  A.  B.,  plain- 


(o)  If  there  be  any  such  claimant,  his  name,  residence  (if  known)  and  amount  of 
incumbrance  must  be  specified,  as  in  No.  80,  and  he  must  he  served  with  notice  of  the 
motion  and  copy  of  petition.  The  treasurer,  or  other  person  holding  the  funds,  should  also 
be  notified. 
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tiff  and  against  B,  U  ,  defendant,  and  docketed  in  the  office  of  the  clerk  of  Rens- 
selaer county,  on  the  day  of  ,  obtained  by  the  fraud  of  the  plaintiff 
therein. 

2.  Has  the  whole  or  any  part  of  the  said  judgment  been  paid,  and  if  a  part  how 
much  thereof. 

3.  Has  the  said  B.  G.  a  liquidated  account  against  said  A.  B.,  which  the  said 
A.  B.  has  agreed  to  apply  on  said  judgment,  and  if  so  of  what  amount. 


No.  83. 

ORDER    OJ?   REFERENCE    TO   ASCERTAIN    PACTS    STATED   IN  PETITION. 

At  a  special  term,  &c  [as  in  M>.  2.] 
'  Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  petition  of  B.  D.,  one  of  the  defendants  in  the  above 
entitled  cause,  with  due  proof  of  service  of  notice  upon,  &c,  on  motion  of  Mr. 
Flagg  of  counsel  for  the  petitioner,  no  one  appearing  to  oppose,  it  is  ordered  that  it 
be  referred  to  Charles  R  Ingalls,  Esq.,  counsellor-at-law,  residing  in  the  city  of 
Troy,  to  inquire  into  and  report  upon  the  truth  of  the  allegations  set  forth  in  said 
petition,  and  to  ascertain  and  report  whether  there  are  any  persons  other  than  the 
petitioner  who  have  any  claim  to  or  lien  upon  the  said  share  of  the  said  B.  D.,  of 
the  proceeds  of  the  sale  of  the  premises  pursuant  to  the  judgment  in  this  action, 
and  that  said  referee  also  ascertain  and  report  the  amount  of  the  said  share,  prin- 
cipal and  interest,  remaining  in  the  hands  of  the  county  treasurer  of  Rensselaer 
county,  and  the  situation  thereof  and  how  invested,  and  the  amount  of  the  charges 
and  commissions  to  which  he  is  lawfully  entitled  for  investing  the  said  moneys; 
and  report  thereon  to  this  court  with  all  convenient  speed. 


No.    84. 

REPORT  OF  REFEREE  THEREON. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  undersigned,  referee,  appointed  by  order  of  the  court  bearing  date  the,  &c  , 
to  inquire  into  and  report  upon  the  truth  of  the  allegations  set  forth  in  the  petition 
of  B.  D.,  bearing  date  the,  &c,  respectfully  report,  that  having  been  attended  by 
John  L.  Flagg,  Esq.,  the  counsel  for  the  petitioner,  no  one  appearing  to  oppose,  and 
having  taken  proof  upon  and  duly  examined  the  matters  referred  to  me,  I  find 
that  all  the  material  allegations  set  forth  in  said  petition  are  true. 

I  further  report  that  the  petitioner  B.  D.,  was  the  owner  in  fee  of  the  remainder 
of  said  undivided  share  of  said  premises,  subject  to  the  life  estate  of  the  defendant 
A.  L.  B.;  that  said  A.  L.  B.  died  on  the  day  of  ,  and  said  B.  D.  is 

now  entitled  to  said  share  of  the  proceeds,  which  amounts,  principal  and  interest 
to  this  date,  to  the  sum  of  $  ;  and  that  there  is  no  one,  other  than  the  peti- 

tioner who  has  any  claim  to,  or  lien  upon,  the  said  money. 
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I  further  report  that  the  said  moneys  are  deposited  by  said  treasurer  in  the  New 
York  Life  Insurance  and  Trust  company,  subject  to  his  own  draft,  and  that  the 
amount  to  which  the  said  treasurer  is  entitled  for  his  lawful  commissions  and 
charges  is  the  sum  of  $ 

All  which  is  respectfully  submitted. 

Charles  R.  Ingalls, 
Dated,  &c.  Referee. 


No.    85  (a). 

ORDER   OF   COURT   DIRECTING   PAYMENT. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  petition  of  B.  D.,  bearing  date  the,  &c,  with  due  proof 
of  service  of  a  copy  of  the  same  and  of  notice  of  motion  on,  &c,  [or,  on  reading 
and  filing  report  of  C.  It.  I.,  Esq.,  referee,  bearing  date,  fyc,  or  on  the  verdict 
of  the  jury,  rendered  on  the  issues  of  fact  made  and  settled  in  this  action,  at  a 
circuit  court  held  in  and  for  the  county  of  Rensselaer,  on,  fyc.  as  the  case  may  be,]* 
on  motion  of  Mr.  Hall,  of  counsel  for  the  petitioner,  it  is  ordered  that  0.  A.  A.,  Esq., 
treasurer  of  the  county  of  Rensselaer,  do  pay  to  the  order  of  the  petitioner  B.  D., 
or  his  duly  authorized  attorney,  the  sum  of  $  ,  being  the  amount,  principal 
and  interest,  in  his  hands,  of  the  proceeds  of  the  undivided  share  of  the  said  peti- 
tioner B.  D.,  in  the  real  estate  ordered  and  adjudged  to  be  sold  by  the  judgment 
in  the  above  entitled  action,  and  heretofore  brought  into  court,  and  paid  to  said 
county  treasurer  pursuant  to  said  judgment,  first,  however,  deducting  therefrom 
the  amount  of  the  commissions  and  lawful  charges  of  said  county  treasurer  for 
investing  said  money  at  the  sum  of  $}  ,  and  that  said  B.  D.  give  a  receipt  for 
the  residue  of  said  money  in  full  of  his  said  share  and  interest. 


No.  85  (/»). 

THE    LIKE   WHERE   MONEY    IS    DEPOSITED    IS"   BANK.  I 

Ante  p.  68. 

[The  same  as  the  foregoing  down  to  the  *,  then  add:}  And  it  appearing  that  the 
sum  of  $  ,  being  the  proceeds  of  the  share  of  the  said  petitioner  B.  D.,  in  the 
premises  mentioned  in  the  judgment  in  this  action,  is  on  deposit  in  the  Union  Bank 
of  the  city  of  Troy,  subject  to  the  further  order  of  the  court  in  this  action :  Now, 
therefore,  on  motion  of  Mr.  Hall,  attorney. for  the  plaintiff,  it  is  ordered  that  said 
Union  Bank  pay  to  the  order  of  the  said  B.  D.,  or  his  duly  authorized  attorney, 
the  said  sum  of  $  ,  on  the  presentation  of  a  copy  of  this  order,  duly  certified 

by  the  clerk  of  this  court,  and  countersigned  by  the  justice  making  the  same. 
(A  copy.)  J.  T.  D., 

(Endorsed.)  Clerk. 

Allowed  this        day  of 

G.  Gould,  Justice  Supreme  Court. 
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No.  86. 

SUMMONS   AND   NOTICE   OP   OBJECT    OF   ACTION. 

Title  of  the  cause. 

To  the  above  named  defendant  A.  B.,  &c  : 

You  are  hereby  summoned  and  required  to  answer  the  complaint  of  the  plaintiff 

in  this  action,  which  will  be  filed  in  the  office  of  the  clerk  of  Rensselaer  county, 

and  to  serve  a  copy  of  your  answer  on  me  at  my  office  in  the  city  of  Troy,  New 

York,  within  twenty  days  after  the  service  of  this  summons  upon  you,  exclusive 

of  the  day  of  such  service;  and  if  you  fail  to  answer  said  complaint  as  hereby 

required,  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the 

complaint. 

J.  L.  F., 

Dated,  Ac.  Pl'ffs  att'y. 

To  the  above  named  defendant  A.  B.: 

Please  to  take  notice  that  the  summons  herewith  served  upon  you  in  this  action, 
is  issued  upon  a  complaint  praying  the  foreclosure  of  a  mortgage  executed  by  0.  D. 
to  E.  F.  on  the  first  day  of  July,  1860,  recorded  in  the  office  of  the  clerk  of  the 
county  of  Rensselaer,  in  book  of  mortgages  No.  10,  page  52,  on  the  tenth  day  of 
July,  1860,  at  one  o'clock  p.  m.  [and  which  was  duly  assigned  by  the  said  E.  F. 
to  said  plaintiff  on,  8fc  ] 

Said  mortgage  was' executed  to  secure  the  payment  of  the  sum  of  five  hundred 
dollars,  with  interest  from  the  said  first  day  of  July,  1860,  upon  the  following 
described  premises,  namely:  [insert  description,  or  substance  thereof,}  and  no 
personal  claim  is  made  against  you,  or  against  any  defendant  except  the  said  CD. 

J.  L.  F., 
Dated,  Ac.  Pl'ffs  att'y. 


No.    87  (a). 

AFFIDAVIT   FOR   PUBLICATION   AS   TO   NON-RESIDENT    DEFENDANT. 

Title  of  the  cause. 

Rensselaer  county:   B.  V.  of,  Ac.,  the  above  named  plaintiff,  being  duly  sworn, 
says,  that  this  action  is  brought  for  the  foreclosure  of  a  mortgage  upon  real  estate 
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situated  in  the  town  of  ,  in  said  county  of  Rensselaer,  in  which  county  the 

place  of  trial  is  laid.  That  the  defendant  S.  M  is  the  owner  of  the  equity  of  re- 
demption of  the  said  mortgaged  premises  [or  that  he  is  a  creditor  of  the  mortgagor 
S.  M.,  by  judgment  subsequent  to  the  said  mortgage  docketed  in  said  county  of 
Rensselaer,  on  the,  Sfc,  or  as  the  fact  may  be,  showing  the  interest  of  the  absent 
defendant  in  the  mortgaged  premises.]  That  the  said  defendant  is  not  a  resident 
of  the  State  of  New  York,  and  is  not  now  to  he  fouDd  therein,  as  deponent  verily 
believes,  hut  he  resides  at  Chicago,  in  the  State  of  Illinois,  and  is  at  present,  or 
lately  was  there,  as  deponent  is  informed  by  a  letter  a  few  days  since  received  by 
deponent  from  said  defendant  [or  state  any  other  fact  or  source  of  information 
known  to  the  deponent.'} 

,  B.  V. 

Sworn,  &c. 


No.  81  (b). 

THE    LIKE    IN   CASE    OF   ABSENT    RESIDENT    DEFENDANT   OR    UNKNOWN    OWNERS. 

[Similar  to  Nos.  20  (6)  and  21,  ante,  p.  458,  with  the  necessary  variations.'] 


No.    88  (a). 

ORDER   OP   PUBLICATION. 

Title  of  the  cause. 

It  appearing  to  my  satisfaction  by  the  affidavit  of  B.  V.  that  the  above  entitled 
action  relates  to  real  property  in  this  State,  and  that  the  defendant  S.  M.  is  a  pro- 
per party  to  this  action,  and  that  said  defendant  cannot  be  found  in  this  State,  I 
do  order  that  the  summons  in  this  action  be  served  on  such  defendant  by  the  pub- 
lication thereof,  once  a  week  for  six  weeks,  in  the  newspaper  printed  in  the  county 
of  Rensselaer,  called  the  Troy  Daily  Whig,  and  also  in  the  newspaper  printed  in 
the  county  of  Albany,  called  the  Albany  Evening  Journal.  And  I  direct  a  copy 
of  the  summons  and  complaint  in  this  action,  properly  folded  and  enveloped,  to  be 
forthwith  deposited  in  the  post  office  at  the  city  of  Troy,  directed  to  the  said  S.  M., 
at  Chicago,  Illinois,  his  place  of  residence,  and  the  postage  prepaid  thereon  [omit 
this  when  it  appears  by  the  affidavit  that  the  defendant's  residence  is  not  known.] 

G.  G-, 
Dated,  &c.  Justice  of  Supreme  Court. 


No.   88  (6). 

CE    AND   FOR   P 
OWNERS. 

[Same  as  Ms.  19  and  21,  ante,  pp.  457,  459.] 


ORDER    FOR    SUBSTITUTED    SERVICE    AND  FOR  PUBLICATION    AGAINST    UNKNOWN 

OWNERS. 
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No.  89. 

NOTICE    OF   LIS    PENDENS. 

Title  of  the  cause. 

Notice  is  hereby  given  that  an  action  has  been  commenced  in  this  court,  upon  a 
complaint  of  the  above  named  plaintiff,  against  the  above  named  defendant,  for  the 
foreclosure  of  a  mortgage  bearing  date  the  first  day  of  July,  one  thousand  eight 
hundred  and  sixty,  executed  by  0.  D.,  of  the  town  of  Wilton,  in  the  county  of 
Saratoga,  to  the  said  E.  F.,  [or  to  A.  B.,  who  duly  assigned  the  same  to  the  said 
E.  F.,~]  and  recorded  in  the  office  of  the  clerk  of  the  county  of  Saratoga,  on  the 
tenth  day  of  July,  one  thousand  eight  hundred  and  sixty,  at  one  o'clock  in  the 
afternoon;  and  that  the  mortgaged  premises  in  the  county  of  Saratoga,  affected  by 
the  said  foreclosure,  were  at  the  time  of  the  commencement  of  this  action,  and  at 
the  time  of  filing  this  notice,  situated  in  the  town  of  Wilton,  in  the  last-mentioned 
county,  and  are  described  in  the  said  mortgage  as  follows,  to  wit :  [insert  descrip- 
tion of  the  property  as  contained  in  the  mortgage.} 

B.  H.  H., 
Dated,  &c.  Pl'ffs  att'y. 


No.  90  (a). 
[Same  as  No.  23,  ante,  p.  460.] 


AFFIDAVIT    OF   SERVICE    SUMMONS   AND    COMPLAINT,    OK    NOTICE     OBJECT    OF 

ACTION. 


No.  90  (6). 

AFFIDAVIT   OF   PUBLICATION. 

[Same  as  No.  25  (a),  ante,  p.  4G1.] 


No.  90  (c). 

AFFIDAVIT    OF   MAILING   SUMMONS   AND   COMPLAINT. 

[Same  as  No.  25  (6),  ante,  p.  462.] 


No.  90  (d). 

AFFIDAVIT    OF   FILING   NOTICE   LIS   PENDENS. 

[Same  as  No.  27,  ante,  p.  462.] 
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No.   91. 

COMPLAINT   IN   ACTION   TO    FORECLOSE   MORTGAGE. 
Ante,  pp.  83-85. 
Title  of  the  cause,  (a) 

The  complaint  of  the  above-named  plaintiff  shows  to  this  court,  upon  informa- 
tion and  belief,  that  the  defendant,  A.  B*.,  for  the  purpose  of  securing  the  payment 
to  the  plaintiff  of  the  sum  of  $5,000,  with  interest  thereon,  on  or  about  the,  &c, 
executed  and  delivered  to  the  plaintiff  a  bond  bearing  date  on  that  day,  sealed 
with  his  seal,  in  the  penalty  of  $10,000,  upon  condition  that  the  same  should  be 
void  if  the  said  defendant  should  pay  to  the  said  plaintiff  the  said  sum  of  money 
first  above  mentioned,  as  follows :  [setting  forth  the  condition  of  the  bond]  and, 
as  collateral  security  for  the  payment  of  the  said  indebtedness,  the  said  defendant, 
A.  B.,  and  the  defendant,  CD.,  his  wife,  on  the  same  day  ex  cuted,  duly  acknow- 
ledged and  delivered  to  the  said  plaintiff  a  mortgage,  whereby  they  granted,  bar- 
gained and  sold  to  the  said  plaintiff  the  following  described  premises,  with  the 
appurtenances  thereto,  that  is  to  say:  [describing  the  premises']  with  the  same 
condition  as  the  said  bond;  and  in  case  of  default  in  the  payment  of  the  said  sum 
of  money,  or  any  part  thereof,  the  said  plaintiff  was  empowered  to  sell  the  said 
mortgaged  premises  in  due  form  of  law,  and  out  of  the  moneys  arising  from  the 
sale  to  pay  the  said  sum  of  money  and  interest,  with  the  costs  and  expenses  of 
the  proceedings  thereupon,  the  surplus  to  be  returned  to  the  mortgagor.  (6). 

And  the  plaintiff  further  shows,  that  the  said  mortgage  was  duly  recorded  in 
the  office  of  the  clerk  of  Rensselaer  county,  on  the  day  of 

And  the  said  plaintiff  further  shows,  that  the  said  defendant  has  failed  to  comply 
with  the  condition  of  the  said  bond  and  mortgage,  by  omitting  to  pay  the  sum  of 
$5,000,  which  became  due  on  the  day  of  ,  and  there  is  now  justly  due 

the  plaintiff,  upon  the  said  bond  and  mortgage,  the  sum  of  $5,000,  with  interest 
from  the  day  of  ,*  and  that  no  proceedings  have  been  had,  at  law  or 

otherwise,  for  the  recovery  of  the  said  sum  secured  by  the  said  bond  and  mort- 
gage, or  any  part  thereof. 

And  the  plaintiff  further  shows  that  he  is  informed  and  believes  that  the  defen- 
dants, C.  D.,  B.  F.,  and  G.  H.,  have  or  claim  to  have  some  interest  in,  or  lien 
upon,  the  said  mortgaged  premises,  or  some  part  thereof,  as  judgment  creditors  of 
said  mortgagor  [or  state  what  the  nature  of  the  lien  is]  which  interest  or  lien,  if 
any,  has  accrued  subsequently  to  the  lien  of  the  said  mortgage. 


(a)  All  persons,  having  a  lien  upon  or  interest  in  the  premises  subsequent  to  the  lien  of 
the  mortgage,  are  made  parties  defendants.     (Van  Santvoord's  Pleadings,  180,  181.) 

(b)  If  the  mortgage  has  been  assigned,  and  the  action  is  brought  by  the  assignee,  the 
assignment,  Ac,  should  be  here  inserted  as  follows:  "And  the  plaintiff  alleges  that  said 
mortgagee,  A.  B.  P.,  on  or  about  the  day  of  ,  by  an  instrument  under  his  hand 
and  seal,  for  a  valuable  consideration  therein  expressed,  did  duly  assign,  transfer  and  set 
over  to  the  plaintiff  the  said  bond  and  mortgage,  and  the  moneys  due  thereon  and  secured 
thereby,  and  delivered  said  bond  and  mortgage  to  said  plaintiff,  which  assignment  was  duly 
recorded  in  the  office  of  the  clerk  of  Kensselaer  county  on  the  day  of  ,  in  book, 
&e.,  &e." 
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The  plaintiff  therefore  demands  that  the  defendants,  and  all  persons  claiming 
under  them  subsequent  to  the  commencement  of  this  action,  may  be  barred  and 
foreclosed  of  all  right,  claim,  lien  and  equity  of  redemption  in  the  said  mortgaged 
premises;  that  the  said  premises  may  be  decreed  to  be  sold  according  to  law; 
that  out  of  the  proceeds  thereof  the  plaintiff  may  be  paid  the  amount  due  on  the 
said  bond  and  mortgage,  with  interest  to  the  time  of  such  payment,  and  the  costs 
and  expenses  of  this  action,  so  far  as  the  amount  of  such  moneys  properly  appli- 
cable thereto  will  pay  the  same;  and  the  residue  thereof  be  brought  into  court,  to 
abide  the  further  order  of  the  court;  and  that  the  defendant,  A.  B.,  may  be 
adjudged  to  pay  any  deficiency  which  may  remain  after  applying  all  of  said 
moneys  so  applicable  thereto;  and  that  the  plaintiff  may  have  such  other  or 
further  relief,  or  both,  in  the  premises,  as  shall  be  just  and  equitable. 

J.  L.  P., 

Pl'ffs  att'y. 

(Add  usual  verification.) 


No.  92. 

AFFIDAVIT   TO   MOVE    FOE   JUDGMENT    OR   ORDER   OF    REFERENCE  ON    DEFAULT, 
WHOLE   AMOUNT    DUE    AND   NO   INFANT   OR   ABSENTEE   DEFENDANTS. 

Ante,  pp.  88,  89. 

Title  of  the  cause. 

Rensselaer  county,  ss. ;  J.  L.  F.,  plaintiff's  attorney,  being  duly  sworn,  says 
that  this  is  an  action  for  the  foreclosure  of  a  mortgage,  the  whole  amount  whereof 
is  due,  upon  real  estate  situated  in  the  town  of  ,  county  of  Rensselaer,  and 

that  none  of  the  defendants  have  appeared,  or  put  in  answers  or  otherwise 
pleaded,*  and  none  of  them  are  non-residents  or  under  age. 
Sworn,  &c.  J.  L.  F. 


No.   93. 

ORDER   OF    REFERENCE,    ALL   DUE   AND   NO   INFANTS   OR   ABSENTEES. 
Ante,  p.  89. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  filing  proof  of  the  personal  service  of  the  summons  in  this  action  more  than 
twenty  days  upon  all  the  defendants  therein,  and  that  notice  of  lis  pendens  has 
been  filed  more  than  twenty  days,  (o),  and  that  no  answer  or  demurrer  to  the 
complaint  has  been  put  in  by  any  of  said  defendants,  on  motion  of  J.  L.  F., 


(a)  Proof  of  filing  notioe  of  lis  pendens  more  than  twenty  days  need  not  be  made  before 
the  application  for  final  judgment.  See  ante,  page  88  j  consequently  this  phrase  in  the 
order  of  reference  is  not  strictly  neoessary. 
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attorney  for  the  plaintiff;  it  is  ordered,  that  it  be  referred  to  C.  D.,  of  the  city  of 
Troy,  to  compute- and  ascertain  the  amount  due  to  the  plaintiff  for  principal  and 
interest  on  the  bond  and  mortgage  set  forth  in  said  complaint,  and  report  the  same 
to  this  court.  [If  the  motion  be  in  a  county  other  than  where  the  place  of  trial  is, 
and  it  be  desirable  to  execute  it  forthwith  in  that  county,  add:']  And  the  said 
referee  is  at  liberty  to  proceed  on  such  reference  in  the  county  of  Albany,  (a) 


No.   94. 

AFFIDAVIT  FOB  ORDER  OF  REFERENCE   ON  DEFAULT  WHERE  THERE  ARE  INFANT3 

OR*  ABSENTEES. 

Ante,  p.  89. 
Title  of  the  cause. 

[Same  as  in  Wo.  92  down  to  the  *,  and  then  add:]  except  B.  M.,  who  is  an 
infant  defendant  and  has,  by  his  guardian,  put  in  the  usual  general  answer;  that 
the  defendants  W.  T.  and  J.  S.  are  absentees,  and  service  has  been  made  on  them 
by  publication  of  the  summons,  as  appears  by  the  affidavit  of  G.  H.,  hereto 
annexed,  (6)  and  that  neither  of  said  defendants  have  put  in  an  answer  or  de- 
murrer to  the  complaint  in  this  action  [or  any  answer  denying  any  material 
allegation  therein"]. 

J.  L.  F. 

Sworn,  &c. 


No.  95. 

ORDER  OF  REFERENCE  THEREON;  ABSENTEES  OR  INFANT  DEFENDANTS. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  filing  proof  of  due  service  of  the  summons,  more  than  twenty  days,  on  the 
defendant  J.  B.,  and  of  service  upon  the  defendants  W.  T.  and  J.  S.,  who  are  non- 
residents of  this  State  [or  who  cannot  be  found  within  this  State,]  by  the  publi- 
cation thereof  pursuant  to  the  order  of  this  court;  and  no  answer  having  been  put 
in  by  any  of  the  defendants  except  the  defendant  B.  M.,  who  is  an  infant,  and  has, 
by  his  guardian,  put  in  the  usual  general  answer  [and  except  the  defendant  A.  D. 
whose  answer  does  not  controvert  any  material  allegation  in  the  complaint] ;  and 


(a)  See  ante,  pp.  90,  91 ;  Vol.  I.,  pp.  130,  133;  Sup.  Court  Eule,  24. 

(6)  If  the  attorney  making  the  affidavit  has  made  service  on  the  absentee  defendanti  by 
mail,  the  proof  thereof,  instead  of  being  supplied  by  a  separate  affidavit,  may  be  inserted 
here  as  follows :  "  That  deponent  on  the  day  of  ,  deposited  in  the  post  office  at 

Troy,  properly  enclosed  in  separate  envelopes,  in  each  a  copy  'of  the  summons  and  complaint 
in  this  action,  directed  respectively  to  said  defendants,  at  their  respective  places  of  residence, 
to  wit:  to  the  defendant,  W.  T-,  at  Boston,  Massachusetts,  and  the  defendant,  J.  S.,  at 
Erie,  Pennsylvania,  and  prepaid  the  postage  thereon." 

v.  s.     33 
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the  time  for  the  defendants  to  answer  or  otherwise  plead,  having  expired,  on 
motion  of  J.  L.  F.,  counsel  for  the  plaintiff,  it  is  ordered  that  it  be  referred  to 
C.  R.  I.,  Esq.,  of,  &c,  as  referee  to  compute  and  ascertain  the  amount  due  to  the 
plaintiff  on  the  bond  and  mortgage  mentioned  in  the  complaint,  and  take  proof  of 
the  facts  and  circumstances  stated  in  the  complaint,  and  to  examine  the  plaintiff  or 
his  agent  on  oath  as  to  any  payments  which  have  been  made  to  him  or  for  his  use, 
and  which  ought  to  be  credited  on  said  bond  and  mortgage,  and  that  he  report 
thereon  the  facts  to  the  court,  together  with  the  proofs  and  examinations,  except 
such  as  are  documentary,  and  of  these  an  abstract,  (a)  And  the  said  referee  is  at 
liberty  to  proceed  on  said  reference  in  the  county  of  Albany.  (6) 


No.  96. 

AFFIDAVIT,  WHOLE  AMOUNT   NOT   DUB   WITH   CLAUSES  AS  TO  INFANT  OR  ABSENTEE 

DEFENDANTS. 
Ante,  p.  89. 
Title  of  the  cause. 

[Same  as  in  No.  92  down  to  the  *,  omitting  the  clause  "  the  whole  amount 
whereof  is  due,"  then  add:']  That  said  mortgage  is  not  all  due,  but  that  $  ,  of 
the  moneys  secured  thereby  with  interest  from,  &c,  is  due,  and  the  residue  thereof 
is  to  become  due  as  follows,  to  wit:  [state  time  and  amounts,  and  if  there  be 
absentees,  add:}  that  the  defendants  J.  S.  and  W.  K.  are  non-resident  absentees 
and  have  been  served  by  publication  pursuant  to  an  order  of  publication  herein, 
and  more  than  twenty  days  have  elapsed  since  the  last  publication  of  the  summons. 
[If  there  are  infants,  insert  clause  as  to  them,  same  as  in  No.  94.] 

J.  L.  F. 
Sworn,  &c. 


No.   97. 

ORDER    OF    REFERENCE    THEREON;   WHOLE   AMOUNT   NOT   DUE,   WITH    CLAUSE   TO 
MEET   CASE    OF   INFANT    OR   ABSENTEE   DEFENDANT. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  affidavits,  &c,  showing  service  upon  all  the  defendants 
more  than  twenty  days,  and  that  no  answer  or  demurrer  has  been  put  in,  and 
that  all  the  defendants  are  of  full  age,  and  resident  [except,  8fc,  stating  if  any 
are  absentees,  #"c],  on  motion  of  J.  L.  F.,  counsel  for  plaintiff,  it  is  ordered  that 
it  be  referred  to  A.  V.,  of,  &c,  as  referee,  to  compute  the  amount  due  to  the 
plaintiff  on  the  bond  and  mortgage  mentioned  in  the  complaint;  and  also  compute 
and  report  the  whole  amount  due  and  to  become  due,  secured  to  be  paid  by  the 
said  bond  and  mortgage,  and  remaining  unpaid,  with  interest  to  the  date  of  such 


(a)  As  to  inserting  this  clause  in  the  order,  see  ante,  p.  90. 

(b)  gee  ante,  p.  90,  91. 
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report,  that  he  ascertain  and  report  the  situation  of  the  mortgaged  premises,  and 
whether  the  same  can  be  sold  in  parcels,  without  injury  to  the  interests  of 
any  of  the  parties.  And  if  he  be  of  the  opinion  that  a  sale  of  the  whole  of  said 
premises,  in  one  parcel,  will  be  most  beneficial  to  the  parties,  that  he  report  his 
reasons  therefor.  [If  there  be  infants  or  absentees,  add:]  That  said  referee  also 
take  proof  of  the  facts  and  circumstances  stated  in  the  said  complaint,  and  that 
he  examine  the  plaintiff  or  his  agent,  &c.  [as  in  iVb.  95,  to  the  end."] 


No.  98. 
referee's  eepoet  where  the  whole  amount  is  due. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

Pursuant  to  an  order  of  this  court  dated  the        day  of  ,  18    ,  by  which 

it  was  referred  to  me,  the  undersigned  C.  R.  I.,  as  referee,  to  compute  the  amount 
due  on  the  bond  and  mortgage  mentioned  in  the  complaint,  I,  the  said  referee, 
do  respectfully  report  that  I  have  computed  and  ascertained  the  amount  due  to 
the  plaintiff  on  said  bond  and  mortgage,  and  that  the  amount  so  due  for  the  prin- 
cipal and  interest  up  to  and  including  the  date  of  this  report,  is  the  sum  of  $       .* 

I  further  report  that  the  schedule  hereunto  annexed,  marked  A.,  and  making  a 
part  of  this  my  report,  contains  a  statement  and  account  of  the  principal  and 
interest  moneys  due  to  the  plaintiff  as  aforesaid;  the  period  of  the  computation  of 
the  interest,  and  its  rate. 

All  which  is  respectfully  submitted. 

C.  R.  I., 
Dated,  &c.  Referee. 

Schedule  marked  A.  referred  to  in  the  preceding  report : 

One  bond,  dated  ,18     ,  in  the  penal  sum  of  $  ,  conditioned  to  pay 

$  ,  as  follows,  viz.:  on  the  1st  day  of  ,  18    ,  with  interest;  which 

bond  is  accompanied  by  a  mortgage  of  the  same  date. 
Principal  sum  due  -  $ 

Interest  thereon  from  ,  18    ,  to  ,  18    ,  being  years 

and  months,  at  seven  per  centum  per  annum,  is  - 

Amount  due  plaintiff  this  day  of  ,  18    ,  is  -  $ 


C.  R.  I., 

Referee. 


No.  99  (a). 

THE  LIKE  WHEEE    THEKE    ARE    NO    INFANTS   OR    ABSENTEES,  AND   THE  WHOLE 
AMOUNT   IS  NOT  DUE,  AND  THE   PROPERTY  CANNOT  BE   SOLD  IN  PARCELS. 

[Same  as  No.  98,  down  to  the  *,  and  then  proceed  as  follows:']    And  I  fur- 
ther report  that  I  have  computed  and  ascertained  the  amount  secured  to  be  paid 
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by  said  bond  and  mortgage,  both  due  and  to  grow  due,  which  yet  remains  unpaid 
thereon,  and  the  same,  including  interest  to  the  date  of  this  report,  is  the  sum 
of  ft 

That  the  schedule  hereto  annexed,  marked  A.,  contains  a  statement  of  such 
computations  of  the  amounts  due  and  to  become  due  on  said  bond  and  mortgage, 
showing  the  period  of  the  computation  of  the  interest  and  its  rate. 

And  I  further  report  that  I  have  ascertained  the  situation  of  said  mortgaged 
premises,  and  find  that  *  it  consists  of  a  house  and  lot,  the  latter  being  twenty- 
five  feet  front  by  two  hundred  deep,  which  cannot  be  divided  [stating  the  facts 
found  on  which  the  referee's  conclusion  is  based],  and  therefore  am  of  the  opinion 
that  the  premises  cannot  be  sold  in  parcels. 

Schedule  B.  contains  the  proofs  taken  by  me,  except  such  as  are  documentary, 
and  of  those  an  abstract  is  set  forth,  (o) 

All  of  which  is  respectfully  submitted. 

C.  R.  I., 
Dated,  &c.  Referee. 

[Annex  schedules,  or,  if  preferred,  both  schedules  may  be  embraced  in  one. 
Schedule  A  will  be  similar  to  that  of  the  foregoing  precedent  as  to  amount  due, 
then  add:] 

Same  bond  and  mortgage. 
Principal  sum  secured  and  unpaid  $ 

Interest  thereon  from  day  of  ,  to  day  of  , 

being  years  months 

Whole  amount,  principal  and  interest,  secured  and  unpaid   up  to 

date  of  report 
"Whole  amount  due 
Amount  secured  and  yet  to  become  due,  principal  and  interest,  to 

date  of  report 

C.  R.  I., 
Dated,  &c.  Referee. 

No.  99  (6). 

THE   LIKE   REPORT   WHERE   THE   PROPERTY   CAN    BE   SOLD   IN   PARCELS,    WITH 
REASONS   SHOWING   WHICH   LOTS   SHOULD   BE   FIRST   EXPOSED   FOR   SALE. 

See  ante  p.  89,  note. 

[Same  as  in  No.  99  (o)  down  to  the  *,  then  add:]  they  consist  of  five  building  lots 
lying  in  different  streets  in  the  city  of  Troy,  and  no  two  of  them  adjacent  to  each 
other j  that  upon  one  of  said  lots,  to  wit:  No.  ,  in  street,  is  a  dwelling 
house  greatly  out  of  repair  and  which  requires  immediate  attention  and  a  consider- 
able outlay  of  money,  in  order  to  preserve  the  same  from  destruction  and  ruin; 
that  the  owner  of  the  equity  of  redemption  is  a  minor,  owning  very  little  property 
besides  the  mortgaged  premises,  and  without  the  means  of  improving  the  same; 
that  said  house  and  lot  can  now  be  sold  for  about  what  it  is  worth,  and  the  value 


(a)  As  to  inserting  this  olause  and  reporting  "the  proofs,"  see  ante,  page  90. 
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thereof  is  nearly,  and  perhaps  quite  sufficient  to  satisfy  said  mortgage,  and  in  the 
opinion  of  the  undersigned,  should  be  first  exposed  for  sale;  that  lot  No.  ,  in 
street,  a  portion  of  said  mortgaged  premises,  is  in  a  part  of  said  city  where 
property  does  not  very  rapidly  appreciate  in  value,  and  can  now  be  sold  to  advan- 
tage, there  being  two  or  three  persons  desiring  to  purchase  the  same,  and  for  these 
reasons,  in  my  opinion,  should  be  next  exposed  for  sale,  the  proceeds  of  which 
together  with  the  proceeds  of  the  sale  of  the  first  mentioned  lot  and  dwelling  will, 
in  my  opinion,  be  more  than  sufficient  to  satisfy  the  plaintiff's  claim,  &c,  [and  so 
on,  stating  in  this  manner  such  facts  in  regard  to  the  relative  situation  and  value 
of  the  different  lots  or  parcels,  as  will  enable  the  court  to  adjudge  the  order  of  ex- 
posing such  several  parcels  for  sale  in  such  manner  as  will  be  most  beneficial  to  the 
parties  interested.']  And  as  to  the  residue  of  said  lots  while  the  same  are  very 
likely  to  appreciate  in  value,  yet  no  facts  appear  to  show  why  the  immediate  sale 
(if  it  becomes  necessary,)  of  any  one  would  be  more  beneficial  to  the  parties 
interested  than  of  another. 
All  of  which,  &c. 


No.   100. 

THE   LIKE   REPORT   WHERE   THERE   ARE   INFANT   OR   ABSENTEE    DEFENDANTS. 

[Same  as  in  iVo.  98.  If  thewhole  amount  is  not  due  the  foregoing  No.  99  with 
the  following  clause  added:]  And  I  further  report,  that  I  have  taken  proof  of  the 
facts  and  circumstances  stated  in  the  said  complaint,  and  have  examined  the  plain- 
tiff on  oath,  as  to  any  payments  which  may  have  been  made  to  him  or  to  any  per- 
son for  his  use,  on  account  of  the  demand  mentioned  in  the  said  complaint  and 
which  ought  to  be  credited  thereon;  and  such  proofs,  except  those  which  are  docu- 
mentary, and  such  examinations,  are  to  this  my  report  annexed;  and  I  am  of 
opinion  that  the  facts  and  circumstances  stated  in  said  complaint  are  true. 


No.  101  (a). 

PETITION    BT    PLAINTIFF    TO    APPOINT    GUARDIAN    AD    LITEM    OF    INFANT 

DEFENDANT. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  C.  D.,  of,  &c,  respectfully  shows :  That  an  action  has  been 
commenced  by  your  petitioner,  and  is  now  pending  in  the  Supreme  Court,  against 
E.  F.,  who  is  an  infant  under  the  age  of  twenty-one  years  and  about  the  age  of 
fifteen  years,  residing  in,  &c,  for  the  foreclosure  of  a  mortgage  on  real  estate 
situated  in,  &c;  that  the  summons  in  said  action  was  served  upon  the  said  E.  F. 
more  than  twenty  days  since,  and  that  said  E.  F.  has  not,  nor  has  any  relative  or 
friend  of  said  E.  F.,  or  other  person,  applied  for  the  appointment  of  a  guardian 
for  said  E.  F.  to  defend  this  action;  that  the  said  E.  F.  has  no  general  [or  testa- 
mentary'] guardian.  Tour  petitioner  therefore  prays  that  the  clerk  of  this  court, 
or  some  other  suitable  and  proper  person,  may  be  appointed  the  guardian  of  said 
E.  F.,  to  defend  this  action.  C.  D. 

Dated,  &c. 
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No.  101  (b). 

PETITION  BY  INFANT  DEPENDANT  OVER  FOURTEEN  TEARS  OF  AGE  FOR 
APPOINTMENT  OF  GUARDIAN,  (a) 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  E.  F.  respectfully  shows:  That  he  is  of  the  age  of  sixteen  years, 
and  will  be  seventeen  years  of  age  on  the  day  of  next. 

That  an  action  for  the  foreclosure  of  a  mortgage  on  certain  real  estate,  in  which 
your  petitioner  is  interested  as  one  of  the  owners  of  the  equity  of  redemption, 
situated  in  Troy,  Rensselaer  county,  in  which  county  the  place  of  trial  is  laid, 
was  commenced  by  C.  D.,  plaintiff,  against  your  petitioner  and  others,  defendants, 
by  the  service  of  a  summons  and  notice  of  object  of  action  on  the  day  of 
last. 

That  your  petitioner  has  no  general  or  testamentary  guardian. 

Wherefore  your  petitioner  prays  that  0.  F.  T.,  an  attorney  and  counsellor  of 
this  court,  who  has  no  interest  in  said  action  adverse  to  your  petitioner,  be 
appointed  his  guardian  ad  litem  to  defend  said  action  on  his  behalf. 

E.  F. 
Dated,  &c. 

(Add  consent  of  guardian  and  affidavit  of  signatures  as  in  Nos.  6  and  7.) 


No.  102  (o). 

ORDER   THEP.EON    APPOINTING   GUARDIAN   AD   LITEM. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  the  petition  of  C.  D.,  plaintiff  in  this  action  [orofE.  F., 
an  infant  defendant],  dated,  &c,  praying  the  appointment  of  a  suitable  and  pro- 
per person  as  the  guardian  of  E.  F.,  defendant  in  said  action,  who  is  an  infant 
under  the  age  of  twenty-one  years,  on  motion  of  H.  S.,  attorney  for  the  plaintiff, 
it  is  ordered  that  0.  F.  T.,  Esq.,  of,  &c,  counsellor-at-law,  be,  and  he  is  hereby 
appointed,  the  guardian  ad  litem  of  said  E.  F.,  to  defend  this  action. 


No.  102  (6). 

THE   LIKE   BY   A   JUDGE   AT   CHAMBERS,   ENDORSED   ON   THE    PETITION. 

Title  of  the  cause  as  endorsed  on  the  petition. 

Pursuant  to  the  prayer  of  the  within  petition,  I  do  hereby  appoint  C.  F.  T., 
Esq.,  of,  &c,  counsellor-at-law  [or  J.  T.  D.,  Esq.,  the  clerk  of  this  court  in  and 


(o)  See  petition  by  a  relative  of  an  infant  defendant  who  is  under  the  age  of  fourteen 
years.    No.  10,  ante,  p.  453. 
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for  the  county  of  Rensselaer],  the  guardian  ad  litem  of  E.  F.,  an  infant  defendant, 
to  defend  this  action  on  his  behalf. 


No.  103. 

ANSWER   OF   GUARDIAN   AD   LITEM. 

Title  of  the  cause. 
[Same  as  No.  30,  ante  p.  466.] 


No.   104. 

ORDER   REFERRING   ISSUES   OP   FACT   JOINED   AS    TO   ONE    DEFENDANT. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  written  stipulation  and  consent  of  the  attorneys  for 
the  plaintiff  and  of  the  defendant,  G.  L.  [or  on  reading  and  filing  affidavit  of, 
fyc,  and  it  appearing  that  the  trial  of  this  cause  will  involve  the  examination  of  a 
long  account]  on  motion  of  N.  F.,  plaintiff's  attorney,  it  is  ordered  that  the  issues 
joined  in  this  cause  on  the  complaint,  and  the  answer  of  the  defendant,  G.  L.,  be, 
and  the  same  hereby  are  referred  to  F.  J.  P.,  Esq.,  of  the  city  of  Troy,  to  hear 
and  determine  the  same. 


No.   105. 

SUBSEQUENT   ORDER   DIRECTING   REFERENCE  UNDER  THE  SEVENTY-FIRST  RULE,  TO 
SAME   REFEREE   AS   AGAINST   DEFENDANTS   WHO   DO   NOT   ANSWER. 

Anle,  p.  98. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  proof  that  notice  of  lis  pendens  has  been  filed  more  than 
twenty  days,  (a)  that  none  of  the  defendants  are  absentees  [except,  Sfc,  if  any] ; 
that  B.  L.  G.,  one  of  the  defendants,  is  an  infant;  that  the  summons  has  been 
served  more  than  twenty  days  on  all  the  defendants,  and  that  none  of  said  defend- 
ants have  answered  or  demurred  except  the  said  infant  defendant,  who  has  put  in 
the  usual  general  answer  by  his  guardian,  not  controverting  any  material  allegation 
of  the  complaint,  and  the  defendant  A.  Y.,  who  has  put  in  an  answer,  the  issue 
joined  upon  which  has  been  referred  to  F.  J.  P.,  Esq.,  referee  to  hear  and  deter- 
mine, now,  therefore,  on  proof  of  due  service  of  notice  of  this  motion  on  such  of  the 
defendants  as  have  appeared,  and  upon  motion  of  J.  L.  F.,  attorney  for  plaintiff, 


(a)  This  need  not  be  inserted  in  an  order  of  reference,  though  it  is  usually  done,  the 
proof  of  such  filing  of  notice  of  lis  pendens  not  being  required  until  the  application  for 
final  judgment.    See  Code,  §  132;  Rule  71;  ante,  p.  88. 
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it  is  ordered  that  it  be  referred  to  the  same  referee,  F.  J.  P.,  Esq.,  to  compute  and 
ascertain  the  amount  due  to  the  plaintiff  for  principal  and  interest  on  the  bond  and 
mortgage  mentioned  in  said  complaint;  to  take  proof  of  the  facts  and  circumstances 
set  forth  in  said  complaint,  and  to  examine  the  plaintiff  or  his  agent  on  oath  as  to 
any  payments  which  have  been  made  to  him  or  for  his  use,  and  which  ought  to  be 
credited  on  said  bond  and  mortgage  [if  whole  amomt  is  not  due,  and  there  are 
infants,  Sfc,  the  order  will  contain  the  proper  clause  in  such  case,  as  in  No.  97]; 
and  that  said  referee  report  thereon  the  facts,  with  the  proofs  and  examinations 
taken  by  him  except  such  as  are  documentary,  and  of  those  an  abstract  thereof  (a) 
together  with  his  report  upon  the  issues  of  fact  so  joined  on  the  answer  of  said 
A.  Y.,  which  were  referred  to  him  to  hear  and  determine. 


No.    106. 
referee's  report  on  both  orders. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

I  the  undersigned  referee  to  whom  it  was  referred  to  hear  and  determine  the 
issues  joined  therein,  on  the  complaint  and  the  answer  of  A.  Y.,  one  of  the  defend- 
ants, by  an  order  bearing  date  the,  &c,  and  to  whom  it  was  also  referred  to  com- 
pute and  ascertain  the  amount  due  on  the  bond  and  mortgage  mentioned  in  the 
complaint  [and  to  examine  the  plaintiff  on  oath,  Sfc,  Sfc,  stating  in  substance  the 
nature  of  the  order} ,  as  to  the  other  defendants  by  an  order  bearing  date  the,  &c, 
respectfully  report: 

That  having  been  attended  by  the  counsel  for  the  respective  parties  and  heard 
and  duly  examined  the  evidence  produced  and  the  arguments  of  counsel  thereon,  I 
find  the  following  facts : 

That  said  defendant  A.  Y.,  on  the  day  of  ,  executed  his  bond,  &c, 

&c.  [stating  the  facts  as  to  the  execution  of  the  bond  and  mortgage,  dates, 
amounts,  fyc,  Sfc.};  that  said  bond  and  mortgage  were  given  to  secure  the  re- 
payment of  a  loan  of  money  made  by  the  said  plaintiff  to  the  defendant  A.  Y.,  at 
the  date  and  of  the  amount  mentioned  in  said  bond;  that  said  bond  did  not 
reserve  nor  did  the  said  plaintiff  receive  or  take  for  the  said  loan  or  forbearance  of 
said  money  any  greater  sum  than  at  the  rate  of  seven  per  centum  per  annum;  that 
no  part  of  said  sum,  principal  or  interest,  has  been  paid. 

I  further  find,  as  my  conclusions  of  law  from  such  facts,  that  the  plaintiff  is 
entitled  to  the  relief  demanded  in  the  said  complaint,  to  wit :  the  foreclosure  and 
sale  of  the  premises  mentioned  in  said  complaint  for  the  payment  and  satisfac- 
tion of  his  said  debt.  And  I  further  report  that  I  have  computed  and  ascertained 
the  amount  due  on  said  bond  and  mortgage,  &c,  &c.  [Proceed  as  in  either  Nos.  98, 
99,  100,  as  the  case  may  be.} 

All  which  is  respectfully  submitted. 

F.  J.  P., 
Dated,  &c.  Referee. 

(a)  See  ante,  page  90. 
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No.  107. 

DECISION   OF   THE   JUDGE   ON   ISSUE    OP   FACT   TBIED   BY   THE   COUBT. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

This  cause  having  been  brought  on  for  hearing  and  trial  before  the  court  without 
a  jury,  on  the  issues  of  fact  joined  therein,  and  the  proofs  and  allegations  of  the 
respective  parties  and  arguments  of  counsel  thereon  having  been  heard  and  duly 
considered : 

I  do  decide  and  find  as  the  facts  established  by  the  evidence  as  follows : 
That  said  defendant  B.  G.,  executed  his  bond  and  mortgage,  &c.  [as  in  No.  106.] 
And  I  do  further  decide  and  find  as  conclusions  of  law  from  such  facts,  as 
follows : 

That  the  plaintiff  is  entitled,  &c.  [as  in  No.  106.] 

T.  M., 

Dated,  &c.  Justice  Supreme  Court. 


No.   108  (a). 

FINAL   JUDGMENT   ON   DEFAULT;   WHOLE   AMOUNT   OF   MOBTGAGE    DUE. 

At  a  special  term  of  the  Supreme  Court  held  in  and  for  the  State  of  New  York,  at 
the  City  Hall,  in  the  city  of  Albany,  on  the  last  Tuesday  of  September,  one 
thousand  eight  hundred  and  sixty-two. 

Present :  Hon.  Theodobe  Millee,  Justice. 


G.  N.  S. 

ag't 

R.  B.,  S.  B.,  Ac,  &e. 

[Setting  forth  in  full  the  names 

of  all  the  defendants.'] 


Judgment, 


The  summons  in  this  action  having  been  served  on  all  the  defendants,  personally, 
except  the  defendant  R.B.,  on  wham,  service  was  made  pursuant  to  an  order  of  the 
court  by  publication  of  the  same,  and  service  of  copy  summons  and  complaint  by 
mail  as  therein  directed,  (a)  and  the  time  for  answering  having  expired,  and  no 
demurrer  or  answer  having  been  put  in  on  behalf  of  any  defendant  except  the 
defendant  H.  W.,  who  is  an  infant  and  has  put  in  the  usual  general  answer  by 
N.  F.,  Esq.,  his  guardian  ad  litem,  which  does  not  deny  any  material  facts  in  the 
complaint: 

Now  on  reading  and  filing  proof  of  such  service  and  default,  and  that  the  com- 
plaint in  this  action  and  due  notice  of  the  pendency  of  said  action  were  duly  filed 
in  the  office  of  the  clerk  of  the  county  of  Albany,  on  the  day  of  ,  and 


(a)  The  parts  in  italics  of  this  and  the  following  forms  of  judgments  of  foreclosure,  it 
will  be  seen,  are  variations  that  may  readily  he  adapted  to  correspond  with  the  oiroum- 
etances  of  each  particular  case. 

v.  s.  34 
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an  order  of  reference  having  been  made  to  compute  the  amount  due  to  the  plaintiff 
upon  the  bond  and  mortgage  set  forth  in  the  complaint;  and  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint  and  examine  the  plaintiff  or  his  agent 
on  oath  as  to  any  payments  made  and  which  ought  to  be  credited  on  said  bond  and 
mortgage,  and  on  reading  and  filing  the  report  of  the  referee  named  in  said  order> 
by  which  report  bearing  date  the  day  of  ,  it  appears  that  $  was 

due  thereon  at  the  date  of  said  report;*  now  on  motion  of  J.  L.  F.,  attorney  for 
the  plaintiff,  it  is  adjudged  that  the  mortgaged  premises  described  in  the  complaint 
in  this  action,  as  hereinafter  set  forth,  or  so  much  thereof  as  may  be  sufficient  to 
raise  the  amount  due  to  the  plaintiff  for  principal,  interest  and  costs,  and  which 
may  be  sold  separately  without  material  injury  to  the  parties  interested,  be  sold  at 
public  auction  at  the,  &c,  in  the  city  of  Albany,  by  or  under  the  direction  of  B.  G., 
who  is  hereby  appointed  referee  for  that  purpose  [or  by  the  sheriff  of  said  county 
of  Albany'],  that  the  said  referee  give  notice  of  the  time  and  place  of  such  sale 
according  to  law  and  the  practice  of  this  court;  that  either  or  any  of  the  parties 
to  this  action  may  purchase  at  such  sale;  that  the  said  referee  [sheriff,]  execute  to 
the  purchaser  or  purchasers,  a  deed  or  deeds  of  the  premises  sold;  that  out  of  the 
moneys  arising  from  such  sale,  after  deducting  the  amount  of  his  fees  and  expenses 
on  such  sale,  and  any  lien  or  liens  upon  said  premises  so  sold,  at  the  time  of  such 
sale,  for  taxes  or  assessments,  the  said  referee  [sheriff,]  pay  to  the  plaintiff  or  his 
attorney,  the  sum  of  dollars  and  cents,  adjudged  to  the  plaintiff  for 

costs  and  charges  in  this  action,  with  interest  from  the  date  hereof,  and  also  the 
amount  so  reported  due  t  as  aforesaid,  together  with  the  legal  interest  thereon,  from 
the  date  of  the  said  report,  or  so  much  thereof  as  the  purchase  money  of  the 
mortgaged  premises  will  pay  of  the  same,  take  a  receipt  therefor,  and  file  it  with 
his  report  of  sale  [if  there  be  prior  incumbrancers  who  have  been  made  parties  to 
the  action,  and  the  amount  of  whose  liens  are  ascertained  or  admitted,  the  judgment 
must  contain  the  proper  provision  for  their  payment  before  paying  the  amount  of 
the  mortgage  debt];  and  that  he  bring  the  surplus  (if  any,)  into  court,  and  deposit 
the  same  with  the  treasurer  of  the  said  county  of  Albany  [or  in  the  bank 

of  the  city  of  Albany,]  to  the  credit  of  the  parties  entitled  thereto  in  this  action, 
and  subject  to  the  further  order  of  the  court,  and  take  a  receipt  for  the  same  to  be 
annexed  to  and  returned  with  his  report  of  sale.  That  said  referee  [sheriff,]  make 
a  report  of  such  sale  and  file  it  with  the  clerk  of  this  court  with  all  convenient 
speed;  that  if  the  proceeds  of  such  sale  be  insufficient  to  pay  the  amount  so 
reported  due  the  plaintiff,  with  the  interest  and  costs  as  aforesaid,  the  said  referee 
[sheriff,]  specify  the  amount  of  such  deficiency  in  his  report  of  sale,  and  that  the 
defendant  R.  B.  pay  the  same  to  the  plaintiff,  and  that  the  purchaser  or  purchasers 
at  such  sale,  be  let  into  possession  on  production  of  the  referee's  deed,  and  a  certi- 
fied copy  of  the  order  confirming  the  report  of  sale,  [or  the  certificate  of  the  clerk  of 
Albany  county  that  said  report  has  been  filed  in  his  office  eight  days,  and  that  no 
exceptions  thereto  have  been  filed.] 

And  it  is  further  adjudged  that  the  defendants  and  all  persons  claiming  under 
them,  or  any  or  either  of  them,  after  the  filing  of  such  notice  of  pendency  of  this 
action,  be  forever  barred  and  foreclosed  of  all  right,  title,  interest  and  equity  of 
redemption  in  the  said  mortgaged  premises  so  sold,  or  any  part  thereof. 

The  following  is  a  description  of  the  mortgaged  premises  hereinbefore  mentioned: 
[Insert  description.] 
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No.  108  (b). 

THE   LIKE  WHERE   A   PART   ONLY   OP  THE   DEBT   IS   DUE   AND   THE    PHEMISES 
CANNOT   BE   SOLD   IN   PAECELS. 

[Same  as  in  last  form  to  the  *,  then  insert:']  and  that  the  amounfr  secured  by 
and  unpaid  upon  said  bond  and  mortgage,  including  interest  thereon  to  the  date  of 
said  report,  is  the  sum  of  $  ,  and  that  the  said  premises  are  so  situated  * 

that  they  cannot  be  sold  in  parcels  'without  injury  to  the  interests  of  the  parties 
for  the  reasons  set  forth  in  said  report,  [dfter  which  proceed  as  in  the  last  form 
down  to  the  description  of  the  premises,  except  at  the  f  strike  out  the  words 
"reported  due  "  and  insert  the  words  "  the  whole  amount  so  reported  as  secured 
and  unpaid,"  and  conclude  as  follows  :] 

And  in  case  the  amount  reported  as  actually  due,  with  interest  and  the  costs  of 
this  action,  shall  be  paid  before  such  sale,  it  is  further  adjudged  that  said  plaintiff 
be  at  liberty,  at  any  time  hereafter  when  any  principal  sum  or  interest  secured  by 
said  bond  and  mortgage  shall  become  due,  according  to  the  condition  of  the  said 
bond,  to  go  before  the  aforesaid  referee  who  is  hereby  continued  referee  for  that 
purpose,  on  the  foot  of  this  judgment,  and  procure  a  report  of  the  amount  which 
shall  then  be  due  thereon,  to  the  end  that  upon  the  coming  in  and  confirmation  of 
such  report,  a  judgment  may  be  made  for  a  sale  of  the  said  premises  to  satisfy  the 
amount  which  shall  then  be  due,  with  interest,  and  the  costs  of  such  report  and 
sale.  And  in  case  the  said  premises  shall  be  sold  under  this  judgment  and  shall 
not  produce  sufficient  to  satisfy  the  amount  so  reported  as  secured  and  unpaid, 
with  interest  and  the  costs  of  this  suit  and  of  such  sale,  it  is  then  further  adjudged 
that  the  said  plaintiff  be  at  liberty  at  any  time  thereafter  when  any  such  deficiency 
of  principal  or  interest  shall  have  become  due  according  to  the  condition  of  the  said 
bond,  to'  apply  to  this  court  for  an  execution  against  said  defendant  R.  B.,  who  is 
personally  liable  for  the  payment  of  the  debt  secured  by  the  said  mortgage,  to 
collect  the  amount  which  shall  be  then  due  thereon.  The  description  and  parti- 
cular boundaries  of  the  property  authorized  to  be  sold  by  virtue  of  this  judgment, 
as  described  in  the  said  mortgage,  are  as  follows:  [Insert  description  of  the 
mortgaged  premises.} 


No:  108  (c). 

THE  LIKE  WHERE  A  PART  ONLY  OF  THE   DEBT   IS   DUE   AND   THE   PREMISES   CAN  BE 

SOLD  IN  PARCELS. 

[Same  as  inform  No.  108  (a),  down  to  the*,  then  insert:]  And  that  the 
amount  secured  by  and  unpaid  upon  said  bond  and  mortgage,  including  interest 
thereon  to  the  date  of  said  report,  is  the  sum  of  $  ,  and  that  the  said  pre- 

mises are  so  situated  that  the  same  can  be  sold  in  parcels  [if  the  report  specify 
any  particular  facts  or  reasons  bearing  upon  the  question  of  the  order  in  which 
the  several  lots  should  be  exposed  for  sale,  state  them  substantially] ;  and  that  it 
would  be  more  beneficial  for  the  interest  of  the  parties,  that  the  premises  should 
be  exposed  for  sale  in  the  following  order,  that  is  to  say,  that  the  said  referee 
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should  first  expose  for  sale  lot  No.,  &c,  &c.  [In  this  case,  the  judgment  will 
direct  the  referee  so  to  proceed  on  the  sale.}  (a) 

[After  inserting  above,  proceed  as  in  No.  108  (a),  from  the  *  down  to  the 
description  of  the  premises  {directing,  however,  the  payment  to  the  plaintiff  only 
of  the  amount  so  reported  to  be  due  for  principal  and  interest"),  and  conclude  as 
follows:'] 

And  it  is  further  adjudged,  that  the  said  plaintiff  be  at  liberty,  at  any  time 
hereafter,  as  any  instalment  of  principal  or  interest  shall  become  due  on  said  bond 
and  mortgage,  to  go  before  the  aforesaid  referee,  who  is  hereby  continued  referee 
for  that  purpose,  under  and  in  pursuance  of  this  judgment,  and  obtain  a  report  of 
the  amount  which  shall  then  be  due,  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  such  report,  a  judgment  may  be  made  for  a  sale  of  the  residue  of  the 
said  premises  not  sold  under  this  judgment  to  satisfy  the  amount  which  shall  then 
be  due,  with  interest  and  the  costs  of  such  report  and  sale.  And  in  case  the  said 
premises  shall  all  be  sold  under  this  judgment  to  satisfy  the  amount  now  actually 
due,  with  interest  and  costs,  it  is  then  further  ordered  that  the  said  plaintiff  be  at 
liberty,  at  any  time  thereafter  when  any  future  instalment  of  principal  or  interest 
shall  fall  due  upon  the  said  bond  and  mortgage,  to  apply  to  this  court  for  an  exe- 
cution against  said  defendant,  R.  B.,  who  is  personally  liable  for  the  payment  of 
the  debt  secured  by  the  said  mortgage,  for  the  amount  which  shall  then  be  due, 
with  interest  and  the  costs  of  such  application.  The  description  and  particular 
boundaries  of  the  property  authorized  to  be  sold  under  and  by  virtue  of  this  judg- 
ment, are  as  follows:  namely.     [Insert  description  of  mortgaged  premises.] 


No.  108  (d). 

COMMENCEMENT  AND  FORMAL  PARTS  OF  JUDGMENT  IN  FORECLOSURE  WHERE 
ISSUES  OF  FACT,  AS  TO  ALL  THE  DEFENDANTS,  HAVE  BEEN  TRIED  BY  THE  COURT, 
AND  THE  DECISION  OF  THE  JUDGE   HAS  DIRECTED  AN  ORDER  OF  REFERENCE.  (6) 

At  a  special  term,  &c.  [as  in  No.  108  (a).] 
Present,  &c. 

Title  of  the  cause. 

The  issues  in  this  cause  having  been  tried  by  the  court  without  a  jury,  and  the 
written  decision  of  the  justice  holding  said  court  having  been  made,  bearing  date, 
&c.,  and  duly  filed,  and  an  order  of  reference  thereon  made,  bearing  date,  &c, 
duly  entered,  and  the  report  of  the  referee  thereon,  bearing  date,  &c.,  made  and  filed, 


(a)  If  no  such  special  directions  be  given  in  the  judgment,  the  referee  will  exercise  his 
own  discretion  in  regard  to  the  order  of  sale. 

(6)  On  a  trial  by  the  court  the  decision  may  be  for  final  judgment,  without  any  reference 
to  compute  amount  due,  or  ascertain  whether  the  premises  can  be  sold  in  parcels  or  not,  &c. 
See  form,  post  (g).  Or  it  may  be  interlocutory  merely,  directing  the  usual  order  of  reference 
in  which  case  the  decision  is  to  be  filed  and  an  order  of  reference  thereon  entered,  as  in 
cases  of  default  under  the  71st  Rule.    See  ante,  page  97. 
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by  which  it  appears  that  the  whole  amount  of  said  bond  and  mortgage  is  due,  and 
amounted  to  the  sum  of  $  at  the  date  of  said  report  [or,  if  part  only  is  due, 

state  the  same,  as  in  either  of  the  last  two  preceding  forms,  as  the  case  may  be] . 
Now,  therefore,  on  due  proof  that  the  complaint  and  notice  of  the  pendency  of  this 
action  was  filed  on  the  day  of  ,  in  the  office  of  the  clerk  of  Albany 

county,  and  of  the  service  of  due  notice  of  hearing,  on  all  the  defendants,  on 
motion  of  J.  L.  F.,  of  counsel  for  the  plaintiff,  and  after  hearing  N.  F.,  of  counsel 
for  the  defendant,  no  one  else  appearing  for  any  defendant,  it  is  adjudged,  &c. 


No.   108  (e). 

THE  LIKE  AFTER  TRIAL,  BT  REFEREE,  OF  ISSUE  OF  FACT  AS  TO  ONE  DEFENDANT, 
AND  REFERENCE  TO  SAME  REFEREE  ON  DEFAULT  OF  THE  OTHER  DEFENDANTS; 
EXCEPTIONS  HAVING  BEEN  TAKEN  TO  THE  REFEREE'S  REPORT,  (o) 

At  a  special  term,  &c.  [as  in  No.  108  (a).] 
Present,  &c. 

Title  of  the  cause. 

This  cause  having  been  brought  on  for  hearing,  upon  the  pleadings  and  proceed- 
ings therein,  including  the  report  of  the  referee,  made  pursuant  to  an  order  of 
reference,  referring  to  J.  B.  G.,  Esq.,  the  issues  of  fact  joined  on  the  answer  of  W. 
B.,  to  hear  and  determine;  and,  also,  [or,  a  subsequent  order,  referring  it  to  the 
same  referee']  to  compute  the  amount  due  on  said  bond  and  mortgage,  &c,  which 
report  was  filed  on  the,  &c;  and  the  exceptions  to  said  report,  made  and  filed 
thereto  on  behalf  of  the  defendant  W.  B.;  and  due  proof  having  been  filed,  of 
the  filing  of  the  complaint  and  notice  of  lis  pendens  in  the  office  of  the  clerk  of 
Albany  county,  on  the,  &c,  and  of  the  service  of  the  summons  in  this  action  on  all 
the  defendants,  more  than  twenty  days  since,  and  that  no  demurrer  or  answer  has 
been  put  in  on  behalf  of  any  of  the  defendants  except  the  defendant  W.  B.,  the 
issue  joined  on  which  was  so  referred  to  said  referee,  as  aforesaid, 

Now,  therefore,  on  the  coming  in  of  said  report,  with  the  exceptions  thereto, 
and  after  hearing  counsel  for  the  respective  parties,  on  motion  of  J.  L.  F.,  attorney 
for  the  plaintiff,  it  is  adjudged  that  the  said  report  of  the  said  referee  be,  and  the 
same  hereby  is,  in  all  things;  ratified  and  confirmed,  and  that  the  said  exceptions 
be  overruled  and  disallowed  [or,  that  the  first  and  third  of  said  exceptions  be, 
and  the  same  hereby  are  overruled,  and  the  second  exception  is  allowed,  and  that 
said  report  be  modified  accordingly,  by  reversing  the  finding  of  said  referee  on  the 
matter  so  excepted  to  in  the  second  exception,  that  is  to  say,  by  disallowing,  fyc. 
State  the  amendment  and  modification] ;  and  that  said  report,  as  so  modified,  be 
ratified  and  confirmed. 

And  it  is  further  adjudged,  &c. 


(a)  See  ante,  No.  106,  p.  520. 
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No.  108  (/). 

THE  LIKE  AFTER  VERDICT  OF  JURY  ON  ISSUE  OF  FACT  AS  TO  ONE  OR  MORE 
DEFENDANTS,  THERE  BEING  OTHERS  WHO  HAVE  MADE  DEFAULT,  AND  AN  ORDER 
OF  REFERENCE  UNDER  THE  71ST  RULE  AS  TO  THEM,  AND  REPORT  OF  REFEREE 
THEREON. 

At  a  special  term,  &c.  [as  in  No.  108  (a).] 
Present,  &c. 

Title  of  the  cause. 

This  cause  having  been  brought  on  for  hearing  upon  the  verdict  of  the  jury 
rendered  upon  the  issues  of  fact  made  and  settled  in  this  action,  and  submitted  to 
said  jury,  and  proof  having  been  made  and  filed  of  the  service  of  the  summons 
in  this  action  upon  all  the  defendants,  more  than  twenty  days  since,  and  personally 
on  all,  except  the  defendant,  B.  L.  D.,  who  is  an  absentee,  and  the  unknown 
owners,  who  have  been  served  by  publication  pursuant  to  an  order  heretofore  made 
in  said  action  for  that  purpose;  and  that  no  demurrer  or  answer  has  been  put  in 
on  behalf  of  any  defendant,  except  the  defendant  B.  G.;  and,  also,  the  defendant 
J.  L.  P.,  who  is  an  infant,  and  has  put  in  the  usual  general  answer,  by  his 
guardian  ad  litem,  not  controverting  any  material  allegation  in  the  complaint; 
and  that  the  complaint  and  due  notice  of  the  pending  of  this  action  were  filed 
on  the  day  of  ,  in  the  office  of  the  clerk  of  Rensselaer  county, 

where  the  mortgaged  premises  are  situated:  Now,  therefore,  on  reading  and 
filing  the  said  proofs,  and  on  the  pleadings  and  proceeding  in  this  action,  including 
the  said  verdict,  together  with  the  report  of  C.'R.  I.,  Esq.,  referee  therein, 
appointed  by  an  order  of  the  court  bearing  date,  &c,  whereby  it  appears  that  the 
amount  secured  by  and  unpaid  upon  said  bond  and  mortgage,  principal  and 
interest,  to  the  date  of  said  report,  is  the  sum  of  $  ;  and  that  the  said 

premises  are  so  situated  that  the  same  can  be  sold  in  parcels  [or  cannot  be  sold  in 
parcels  without  injury  to  the  interests  of  the  parties  jor  the  reasons  set  forth  in 
said  report].  On  motion  of  J.  L.  F.,  attorney  for  the  plaintiff,  on  due  proof  of 
notice  to  all  the  parties  who  have  appeared,  and  after  hearing  counsel  for  said 
defendant,  B.  G.,  it  is  adjudged,  &c,  &c. 


No.  108  (g). 

THE  LIKE  AFTER  TRIAL  BT  THE  COURT,  OR  VERDICT  OF  A  JURY  (THERE  BEING 
DEFENDANTS  WHO  DO  NOT  ANSWER),  WHERE  THE  COURT  ON  THE  TRIAL  HAS 
TAKEN  PROOF  OF  ALL  THE  FACTS  NECESSARY  FOR  FINAL- JUDGMENT,  AND  NO 
ORDER  OF  REFERENCE  IS  MADE. 

At  a  special  term,  &c.  [as  in  No.  108  (a).] 
Present,  &c. 

Title  of  the  cause. 

This  cause  having  been  brought  on  for  hearing  and  trial  on  the  issues  of  fact 
joined'in  the  complaint,  and  the  separate  answer  of  B.  G.,  one  of  the  defendants, 
and  the  written  decision  of  Hon.  Theodore  Miller,  the  justice  holding  said  term 
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[or  the  verdict  of  the  jury  by  whom  the  issues  of  fact  joined  thereon  were  tried], 
having  been  filed,  due  proof  being  made  of  the  filing  of  the  complaint  and  a  notice 
of  the  pendency  of  this  action,  on  the  day  of  ,  in  the  office  of  the 

clerk  of  Rensselaer  county,  where  the  mortgaged  premises  are  situated,  and  of 
service  of  the  summons  in  this  action  more  than  twenty  days  on  all  the  defendants 
personally,  [except,  Sfc]  and  that  no  demurrer  or  answer  has  been  put  in  on 
behalf  of  any  of  the  defendants,  except  the  said  defendant,  B.  G.,  and  except  also 
the  infant  defendants,  B.  L.  P.  and  R.  S.  P.,  who  have  put  in  the  usual  general 
answer  by  their  guardian  ad  litem,  and  the  court  having  taken  the  proofs  and 
examinations  required  by  the  71st  rule  of  this  court,  from  which  it  appears  that 
there  is  due  on  the  bond  and  mortgage  mentioned  in  the  complaint,  for  principal 
and  interest,  the  sum  of  $  ,  and  that  there  remains  secured  thereby  and  rn- 
paid  the  sum  of  $>  ;  and  that  the  mortgaged  premises  are  so  situated  that  the 

same  cannot  be  sold  in  parcels.     On  motion  of  ,  &c.     [As  in  the  last  form.] 


No.  109. 

COMPLAINT   TO   REDEEM   MORTGAGED   PREMISES. 

Ante,  p.  114. 

Title  of  the  cause. 

The  plaintiff  complains  of  the  defendant,  and  alleges  the  following  facts,  consti- 
tuting his  cause  of  action :  (a) 

That  A.  B.,  who  was  the  plaintiff's  father,  was,  at  the  date  of  the  execution  of 
the  mortgage  hereinafter  mentioned,  and  continued  to  be  to  the  time  of  his  death, 
seized  in  fee  simple  of  a  certain  piece  or  parcel  of  land,  situated,  &c,  [describing 
the  premises.] 

That  said  A.  B.,  being  so  seized  on  or  about  the,  &c,  executed  to  the  above- 
named  defendant  a  mortgage  upon  said  premises,  for  securing  the  repayment  of  the 
sum  of  dollars,  with  interest,  then  advanced  by  the  defendant  to  said  A.  B. 

That  soon  after  the  making  of  said  security,  the  defendant  entered  into  the  pos- 
session of  said  mortgaged  premises  and  into  the  receipt  of  the  rents  and  profits 
thereof,  and  has  ever  since  continued  in  such  possession  and  receipt. 

That  said  A.  B.  departed  this  .life  on  or  about  the,  &c,  intestate,  leaving  the 
plaintiff  his  sole  heir-at-law. 

That  the  plaintiff  has  applied  to  said  defendant,  since  the  death  of  said  A.  B.,  to 
come  to  an  account  of  the  rents  and  profits  of  the  said  premises  so  received  by  him, 
and  to  pay  over  to  the  plaintiff  what  he  should  appear  so  to  have  received  beyond 
the  amount  of  the  principal  and  interest  due  him,  and  to  deliver  up  the  possession 


(a)  The  complaint  is  by  the  heir-at-law  of  the  mortgagor,  and  owner  of  the  equity  of 
redemption,  against  the  mortgagee  in  possession.  It  will  be  similar  in  form  (with  the 
necessary  variations),  and  contain  a  similar  prayer  for  relief  in  other  cases  mentioned  in  the 
text,  (ante,  pp.  109,  et  seq.)  where  an  action  to  redeem  is  proper.  See  form  of  precedent 
for  complaint  by  a  junior  judgment  creditor,  who  has  not  been  made  a  party  to  a  foreclosure 
suit,  against  a  purchaser  under  a  foreclosure  sale,  Van  Santvoord's  Precedents,  p.  272. 
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of  the  said  mortgaged  premises,  but  the  defendant  refuses  and  still  continues  to 
refuse  so  to  do. 

Wherefore  the  plaintiff  demands  that  an  account  may  be  taken  of  what,  if'  any 
thing,  is  due  to  the  said  defendant,  for  principal  and  interest  on  said  mortgage,  and 
that  an  account  may  also  be  taken  of  the  rents  and  profits  of  the  said  mortgaged 
premises  which  have  been  possessed  or  received  by  said  defendant,  or  by  his  order, 
or  for  his  use,  or  which,  without  his  wilful  default  or  neglect,  might  have  been  re- 
ceived; and  that  if  it  shall  appear  that  the  said  rents  and  profits  have  been  more 
than  sufficient  to  satisfy  the  principal  and  interest  of  the  said  mortgage,  then  that 
the  residue  may  be  paid  over  to  the  plaintiff,  and  that  the  plaintiff  may  be  permit- 
ted to  redeem  the  said  premises,  he  being  ready  and  willing,  and  hereby  offering  to 
pay  what,  if  any  thing,  shall  appear  to  remain  due  in  respect  to  the  principal  and 
interest  on  the  said  mortgage;  and  that  the  defendant  may  be  adjudged  to  deliver 
up  the  possession  of  the  said  mortgaged  premises  to  the  plaintiff,  or  to  such  person 
as  he  shall  direct,  free  from  all  incumbrances  made  by  him  or  by  any  person  claim- 
ing under  him,  and  may  also  deliver  over  to  the  plaintiff  all  deeds  and  writings,  in 
his  custody  or  power,  relating  to  said  mortgaged  premises,  or  for  such  further  or 
other  relief  as  to  the  court  shall  seem  just. 

J.  L.  P., 

Pl'ff 's  att'y- 


No.   110. 

COMPLAINT   FOB   STRICT   FORECLOSUEE   BT  A  PLAINTIFF   IN    POSSESSION   AGAINST 
JUNIOB   INCUMBBANCEBS   ENTITLED   TO    BEDEEM. 

Ante,  pp.  120,  121. 

Title  of  the  cause. 

[Same  as  in  No.  91  down  to  the  *,  then  add:"] 

That  soon  after  the  said  mortgage  debt  became  due,  as  aforesaid,  the  said  plain- 
tiff entered  into  the  possession  of  the  said  mortgaged  premises  and  the  receipt  of 
the  rents  and  profits  thereof,  and  has  since  continued,  and  still  is,  in  possession* 

That  the  said  rents  and  profits  so  received  by  the  plaintiff  have  not  been  suffi- 
cient in  amount  to  equal  the  annual  interest  upon  the  said  bond  and  mortgage  [or 
state  otherwise,  as  the  fact  may  be]. 

That  the  plaintiff  has  laid  out  considerable  expenditures  for  permanent  improve- 
ments upon  said  premises,  to  wit :  [stating  the  general  nature  and  value  of  soma] 
which  he  claims  should  be  allowed  him  as  an  offset  against  so  much  of  said  rents 
and  profits.    And  has  also  paid  the  sum  of  $  for  taxes  and  assessments; 

for  if  any  prior  lien  has  been  discharged,  state  the  nature  of  the  lien,  amount, 
and  time  of  payment  of  same]  all  of  which  sums  the  said  plaintiff  also  claims 
should  be  allowed  him,  and  credited  on  his  account  against  so  much  of  said  rents 
and  profits;  which  several  sums,  when  so  applied  and  credited  to  the  said  plain- 
tiff, charging  the  [plaintiff  with  the  amount  of  rents  and  profits  so  received  by 
him,  will  leave  remaining  due  him,  the  said  plaintiff,  on  his  said  bond  and  mort- 
gage, as  he  claims,  the  sum  of  $ 

The  plaintiff  further  alleges  that  the  defendant,  0.  D.,  has  an  interest  in  said 
mortgaged  premises,  under  and  by  virtue  of  a  mortgage  thereon,  from  the  said 
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defendant,  B.  F.,  subsequent  to  the  mortgage  of  the  plaintiff;  and  the  defendant, 
E.  H.  has  an  interest  therein,  &c,  &c.  [setting  forth  generally  the  interests  of  the 
respective  parties."] 

That  the  plaintiff  has  applied  to  the  said  defendant,  C.  D.,  &c,  &c,  and 
requested  him  [them]  to  pay  him,  the  said  plaintiff,  the  said  sum  so  due  on  his, 
the  plaintiff's,  said  bond  and  mortgage,  or  come  to  an  accounting  with  him 
thereon  for  the  said  rents  and  profits,  permanent  improvements,  &c,  &c.  And 
after  the  proper  charges  and  credits,  pay  the  said  plaintiff  what  should  appear  to 
be  due  him  on  his  said  bond  and  mortgage;  or,  in  default  thereof,  to  release  his 
[their]  right  and  equity  of  redemption  in  the  said  mortgaged  premises.  But  the 
said  defendants  have  hitherto  refused,  and  still  refuse  so  to  do,  or  to  comply  with 
any  part  of  said  plaintiff's  request.  « 

Wherefore  the  plaintiff  demands  judgment  against  the  defendants,  that  an 
account  may  be  taken  of  what,  if  anything,  is  due  and  owing  to  the  plaintiff  for 
principal  and  interest  on  his  said  bond  and  mortgage,  and  that  an  account  may 
also  be  taken  of  the  rents  and  profits  of  the  said  mortgaged  premises  which  have 
been  received  by  said  plaintiff,  and  also  of  the  expenditures  of  th.e  said  plaintiff 
for  permanent  improvements,  and  for  taxes  and  assessments  [or,  for  the  amount 
so  paid  for  prior  incumbrances,  fyc,  as  the  case  may  be] ;  and  that  the  said  defen- 
dants may  be  adjudged  to  pay  the  plaintiff  what  may  be  found  due  him  on  taking 
the  said  account,  together  with  his  costs  of  action,  by  a  short  day  to  be  appointed 
by  the  court  for  that  purpose;  or,  in  default  thereof,  that  the  said  defendant 
[defendants]  and  all  persons  claiming  under  him  [them]  may  be  absolutely 
debarred  and  foreclosed  of  and  from  all  right  and  equity  of  redemption  in  and  to 
the  said  mortgaged  premises,  and  every  part  thereof,  and  that  said  defendant 
[defendants]  may  deliver  up  to  the  plaintiff  all  deeds,  papers,  or  writings  in  his 
[their]  custody  or  power  relating  to  or  concerning  the  said  mortgaged  premises, 
or  any  part  thereof.  Or  for  such  other  and  further  relief  in  the  premises  as  the 
court  shall  think  proper  to  grant,  with  costs  of  action.  J.  L.  F., 

Pl'ffs  att'y. 

(Add  usual  verification.) 


No.  111. 

NOTICE   OF   SALE   OP   PREMISES. 

[Same  as  No.  52,  ante  p.  483.] 


No.   112. 

CONDITIONS   OP   SALE   AND   MEMORANDUM   OF  PURCHASER. 

[Same  as  No.  53,  ante  p.  484.] 


No.   113. 

REFEREE'S   SEED. 

This  indenture,  made  the  day  of  ,  in  the  year  one  thousand  eight 

hundred  and  ,  between  H.  H.,  of,  &c,  referee  in  the  action  hereinafter  men- 

v.  s.  35 
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tioned,  of  the  first  part,  and  G.  D.  of  the  second  part.  Whereas  at  a  special  term 
of  Supreme  Court,  held  at  ,  on  the  day  of  ,  one  thousand  eight 

hundred  and  ,  it  was,  among  other  things,  adjudged,  by  the  said  court,  in  a 

certain  action  then  pending  in  the  said  court,  between  A.  B.,  plaintiff,  and  0.  D., 
defendant,  that  all  and  singular  the  mortgaged  premises  mentioned  in  the  complaint 
in  the  said  action,  and  in  said  judgment  described,  or  so  much  thereof  as  might  be 
sufficient  to  raise  the  amount  due  to  the  plaintiff  for  principal,  interest  and  costs  in 
said  action,  and  which  might  be  sold  separately,  without  material  injury  to  the 
parties  interested,  be  sold  at  public  auction,  according  to  the  course  and  practice  of 
said  court,  by  or  under  the  direction  of  the  said  H.  H.,  who  was  appointed  a  referee 
in  said  action,  and  to  whom  it  was  referred  by  the  said  order  and  judgment  of  the 
said  court,  among  other  things,  to  make  such  sale;  that  the  said  sale  be  made  in 
the  county  where  the  said  mortgaged  premises,  or  the  greater  part  thereof,  were 
situated,  that  the  referee  give  public  notice  of  the  time  and  place  of  such  sale> 
according  to  the  course  and  practice  of  said  court,  and  that  any  of  the  parties  in 
said  action  might  become  purchaser  or  purchasers  on  such  sale;  that  the  said 
referee  execute  fo  the  purchaser  or  purchasers  of  the  said  mortgaged  premises,  or 
such  part  or  parts  thereof  as  should  be  sold,  a  good  and  sufficient  deed  or  deeds  of 
conveyance  for  the  same.  And  whereas  the  said  referee,  in  pursuance  of  the  order 
and  judgment  of  the  said  court,  did,  on  the  day  of  ,  one  thousand 

eight  hundred  and  ,  sell  at  public  auction  at  ,  the  premises  in  the  said 

order  and  judgment  mentioned,  due  notice  of  the  time  and  place  of  such  sale  hav- 
ing been  first  given,  agreeably  to  the  said  order,  at  which  sale  the  premises,  herein- 
after described,  were  struck  off  to  the  said  party  of  the  second  part,  for  the  sum 
of  dollars,  that  being  the  highest  sum  bid  for  the  same. 

Now  this  indenture  witnesseth,  that  the  said  referee,  the  party  of  the  first  part 
to  these  presents,  in  pursuance  of  the  said  judgment,  and  in  conformity  to  the 
statute  in  such  case  made  and  provided,  and  in  consideration  of  the  said  sum  of 
money  so  bid  as  aforesaid,  duly  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  hath  granted,  bargained,  sold,  and  con- 
veyed, and  by  these  presents  doth  grant,  bargain,  sell,  and  convey  unto  the  said 
party  of  the  second  part:  AH  [here  insert  premises  as  set  forth  in  the  judgment.} 
To  have  and  to  hold  all  and  singular  the  premises  above  mentioned  and  described, 
and  hereby  conveyed  or  intended  so  to  be,  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  to  his  and  their  only  proper  use,  benefit  and  behoof  for  ever. 

In  witness  whereof  the  said  party  of  the  first  part,  referee  as  aforesaid,  hath 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above  written. 

H.  H., 
Sealed  and  delivered  in  Referee. 

presence  of  W.  L.  

No.    114. 
referee's  report  op  sale  with  receipts,  &c.,  annexed. 
Ante,  p.  102. 
Tit*e  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York: 
In  pursuance  of  a  judgment  of  this  court  of  foreclosure  and  sale,  made  in  the 
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above  action,  and  bearing  date  the  day  of  ,  18     ,  and  entered  in 

the  office  of  the  clerk  of  the  county  of  ,  I,  the  subscriber,  referee  aforesaid, 

do  respectfully  certify  and  report  that  I  advertised  the  said  premises  to  be  sold 
by  me  at  the  ,  &c,  on  the  ,  &c;  that  previous  to  the  said  sale,  I 

caused  notice  thereof  to  be  publicly  advertised  for  six  weeks  successively  as 
follows,  namely :  By  causing  a  printed  notice  thereof  to  be  fastened  up  in  three 
public  places  in  the  county  where  such  premises  were  sold,  and  by  causing  a  copy 
of  such  notice  to  be  printed  once  in  each  week  during  six  weeks  immediately  pre- 
ceding the  said  sale  in  a  public  newspaper  printed  in  the  said  county,  which 
notice  contained  a  brief  description  of  the  said  mortgaged  premises. 

And  I  do  further  report  that  on  the  said  day  of  ,  18     ,  the  day  on 

which  the  said  premises  were  so  advertised  to  be  sold  as  aforesaid,  I  attended  at 
the  time  and  place  fixed  for  the  said  sale  and  exposed  the  same  for  sale,  at  public 
auction,  to  the  highest  bidder;  and  the  said  premises  were  then  and  there  fairly 
struck  off  to  ,  at  the  sum  of  $  ,  he  being  the  highest  bidder  therefor, 

and  that  being  the  highest  sum  bidden  for  the  same. 

[If  the  premises  were  sold  in  more  than  one  parcel,  then  vary  this  portion  of  the 
report  accordingly.] 

And  I  do  further  certify  and  report  that  I  have  executed,  acknowledged  and 
delivered  to  the  said  purchaser  the  usual  referee's  deed  for  the  said  premises. 
And  have  paid  over  or  disposed  of  the  purchase  money  or  proceeds  of  the  said 
sale,  as  follows,  namely :  I  have  paid  to  the  attorney  for  the  plaintiff  the  sum  of 
$  ,  being  the  amount  of  his  costs  of  this  action,  as  adjusted,  and  I  have 

taken  a  receipt  therefor,  which  is  hereto  annexed.  I  have  also  retained  in  my 
hands  the  sum  of  $  ,  being  the  amount  of  my  fees,  commissions  and  dis- 

bursements on  the  said  sale,  as  will  appear  by  reference  to  the  statement  of  items 
thereof  annexed  to  this  my  report,  and  to  which  I  refer.  Also,  I  have  paid  to 
the  plaintiff,  through  his  attorney,  the  sum  of  $  ,  being  the  full  amount  of 

principal  and  interest  due  to  the  said  plaintiff  on  the  judgment  in  this  action; 
and  have  taken  a  receipt  therefor,  which  is  hereto  annexed;  and  have  paid  the 
balance  in  hand,  namely,  the  sum  of  $  ,  to  the  treasurer  of  the  county  of 

,  (or,  to  the  chamberlain  of  the  city  of  New  York,)  and  taken  his  receipt 
thereforf  which  is  also  hereto  annexed. 

[If  there  is  a  deficiency.']  That  I  have  paid  to  the  plaintiff,  through  his  attor- 
ney, the  whole  of  the  residue,  namely,  the  sum  of  $  ;  and  have  taken  a 
receipt  therefor,  which  is  hereto  annexed.  And  I  also  report  that  the  deficiency 
due  to  the  said  plaintiff,  from  the  defendant  CD.,  and  for  which  he  is  personally 
liable  under  the  judgment  herein,  is  the  sum  of  $  ,  with  interest  from  the 
date  of  this  my  report.    All  which  is  respectfully  submitted. 

H.  H., 

Referee. 
Receipts,  etc.,  annexed  to  report. 
Title  of  action. 

Eeceived  this  day  of  ,  18  ,  of  H.  H.,  referee  herein,  the  sum  of 
$  ,  being  the  amount  of  my  costs  in  this  action  as  adjusted;  which  costs 
are  paid  to  me,  by  the  said  referee,  under  and  by  virtue  of  the  provisions  of  the 
judgment  of  sale  herein.  

$  .  Plaintiff's  attorney. 
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Title  of  action. 

Received  this  day  of  ,  18     ,  of  ,  referee  herein,  the  sum  of 

$  ,  under  and  by  virtue  of  the  provisions  of  the  judgment  herein  ; 

and  being  the  full  amount  of  principal  and  interest  adjudged  to  be  paid  to  the  said 
plaintiff,  in  and  by  the  said  judgment. 

Plaintiff's  attorney. 

Statement  of  referee's  fees  and  disbursements  on  the  sale  referred  to  in  the  pre- 
ceding report: 

Paid  advertising  -  $ 

Paid  for  map 
Referee's  fees,  &c,  &c.,  &c. 


No.    115. 

OBDER  CONFIRMING  REPORT. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  report  of  sale  of  H.  H.,  Esq.,  the  referee  herein,  bearing 

date  the        ,  &c,  on  motion  of  J.  L.  F.,  Esq.,  attorney  for  the  plaintiff,  ordered 

that  the  said  report  be  and  the  same  hereby  is  in  all  things  ratified  and  confirmed 

[unless  exceptions  thereto  be  filed  within  eight  days  after  filing  said  report},  (a) 


No.  116. 

NOTICE    OP    CLAIM    FOR    SURPLUS    MONET. 
Ante,  pp.  102,  103;  Vol.  I.,  pp.  546-549. 

Title  of  the  cause. 

To  J.  T.  D.,  clerk  of  the  county  of  Rensselaer: 

Sir — Take  notice,  that  I,  the  subscriber,  have  a  claim  on  the  surplus  proceeds 
of  the  sale  herein;  and  that  such  claim  amounts  to  $  ,  and  interest  thereon 

from  the        day  of  ,18      ,  by  virtue  of  a  lien  under  a  judgment  against 

C.  D.,  the  above  defendant  [or,  mortgage  executed  by  C.  D.,  the  above  defendant, 
while  the  said  C.  D.  was  the  owner  of  the  equity  of  redemption  of  the  mortgaged 
premises,  and  before  the  commencement  of  this  action]. 

A.  B. 
New  York,  the        day  of  ,  18      . 


(a)  This  clause  should  be  inserted  wherethe  order  is  moved  for  before  the  expiration  of 
eight  days  after  filing  the  report,    ♦''v  /r-o^d  ^/  Jfl 
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No.  117. 

AFFIDAVIT  FOR  ORDER  OF  REFERENCE  AS  TO   SURPLUS  MONEYS. 

Title  of  the  cause. 

Rensselaer  county,  ss. :  A.  B.,  one  of  the  defendants,  being  sworn,  says  that  this 
action  was  commenced  to  foreclose  a  mortgage  of  certain  premises  situated  in  the 
county  of  Rensselaer;  that  judgment  has  been  entered  in  the  said  action,  as  this 
deponent  is  informed  and  believes;  that  a  sale  has  been  made  of  the  said  premises, 
under  the  direction  of  this  court;  that  the  claim  of  the  plaintiff  in  this  action  has 
been  paid;  and  that  there  remains  a  balance  over  and  above  the  money  due  on  the 
said  mortgage  and  costs  of  this  action,  which  has  been  brought  into  this  court,  sub- 
ject to  the  order  thereof;  that  the  proper  officer  making  such  sale  has  filed  his  re- 
port of  sale  in  the  premises,  and  the  same  has  been  confirmed.  And  this  deponent 
further  saith,  that  he  has  a  claim  on  the  said  surplus  money,  amounting  to  $  ; 
and  that  such  claim  consists  of  a  judgment  obtained  in  this  court  on  the  day  of 
18     ,  against  then  the  owner  in  fee  of  the  premises  described  in  the  said 

mortgage;  and  that  this  deponent  has  filed  with  the  clerk  where  the  said  report  of 
sale  was  filed,  a  notice  stating  that  he  is  entitled  to  the  aforesaid  surplus  moneys  or 
some  part  thereof,  and  the  nature  and  extent  of  his  claim. 

A.B. 
Sworn,  &c. 


No.  118. 

NOTICE  OF  MOTION  FOR  ORDER. 

Title  of  the  cause. 

Take  notice,  that  upon  the  affidavit,  with  a  copy  of  which  you  are  herewith 
served,  and  upon  the  referee's  report  of  sale,  and  other  proceedings  in  this  action, 
and  notice  of  claim  of  A.  B.  to  surplus  moneys,  filed  with  the  clerk  of  county, 
on  the,  &c,  a  motion  will  be  made  at  the  next  special  term  of  this  court,  to  be 
held  at  the  City  Hall,  in  the  city  of  Albany,  on  the  &c,  at  the  opening  of  the  court 
on  that  day,  for  an  order  of  reference  to  ascertain  and  report  the  amount  due  the 
said  A.  B.,  or  any  other  person,  which  is  a  lien  upon  such  surplus  moneys,  and  as 
to  the  priorities  of  the  several  liens,  or  for  such  other  or  further  order  as  the  court 
may  think  proper  to  grant. 

Yours,  &c, 
Dated,  &c.  J.  L.  F., 

Attorney  for  A.  B.,  claimant. 
To  J.  L.  F.,  att'y  for  defendant,  B.  C.  D. 
N.  F.,  att'y  for  claimant,  G.  H.,  &c. 


No.   119. 

ORDER  OF  REFERENCE  AS  TO  SURPLUS  MONEYS. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

The  referee's  [or  sheriff's"]  report  of  sale  having  been  filed  in  this  action,  and 
the  same  having  been  confirmed,  from  which  it  appears  that  there  is  a  surplus  paid 
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into  court,  arising  from  the  said  sale;  on  reading  and  filing  affidavit  and  notice  of 
claim,  by  A.  B.,  to  such  surplus  moneys  or  some  part  thereof,  by  virtue  of  a  lien 
thereon  under  a  junior  mortgage  [or,  a  judgment  against,  $•<;.]  given  by  the  defend- 
ant 0.  D.;  on  motion  of  B.  H-.  H.,  of  counsel  for  the  said  A.  B.,  it  is  ordered  that 
it  be  referred  to  H.  H-,  of,  &c,  counsellor  at  law,  as  a  referee  to  ascertain  and 
report  the  amount  due  the  said  A.  B.,  or  to  any  other  person,  which  is  a  lien  upon 
such  surplus  moneys,  and  as  to  the  priorities  of  the  several  liens  thereon.  And  it 
is  further  ordered,  that  such  referee  summon  before  him  on  the  reference,  every 
party  who  has  appeared  in  this  action,  and  every  person  who  has  delivered  written 
notice  of  his  claim  to  such  surplus  moneys,  and  that  he  cause  them  to  have  the 
usual  notice  of  all  subsequent  proceedings,  and  report  thereon  with  all  convenient 
speed. 


No.    120. 

SUMMONS  OF  HEFEREE. 

Title  of  the  cause. 
To,  &c. 

Pursuant  to  an  order  of  reference  made  in  the  above  cause,  dated  the,  &c,  I,  the 
subscriber,  the  referee  therein  mentioned,  do  summon  you  to  appear  before  me,  the 
said  referee,  at  my  office,  in,  &c,  on,  &c,  to  attend  a  hearing  before  me  of  the  said 
matters  so  referred.  And,  I  direct  that  this  summons  be  served  at  least  days 
previous  to  the  return  day  thereof.  H.  H., 

Referee. 
Dated  this,  &c. 

Underwriting . 

To  proceed  upon  the  matter  referred,  of  ascertaining  the  amount  due  A.  B.,  or 
any  other  person,  which  is  a  lien  upon  the  surplus  money  arising  from  the  sale  of 
the  mortgaged  premises  in  this  action,  paid  into  court,  and  the  priorities  of  the 
several  liens  thereon. 

H.  H., 
Referee. 


No.  121. 

CERTIFICATE  OF  CLERK.  AS  TO  WHO  HAVE  APPEARED  AND  FILED  CLAIMS. 
Ante,  pp.  102,  103;  Vol.  I.,  p,  548. 

I,  the  undersigned  clerk  of  the  county  of  Rensselaer,  do  certify  that  the  follow- 
ing defendants  have  entered  appearances  in  this  action,  namely:  B.  0.  D.,  by 
J.  L.  F.,  Esq.,  his  attorney;  and  P.  G.,  by  J.  R.  P.,  his  attorney;  and  that  none 
of  the  other  defendants  have  caused  their  appearance  to  be  entered.  I  further 
certify,  that  no  notice  of  claim  to  the  surplus  moneys  arising  from  the  sale  of  the 
mortgaged  premises  in  this  action  was  annexed  to  the  referee's  report  of  sale  filed 
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in  my  office,  on  the  day  of  ;  and  that  the  only  claim  to  the  surplus  moneys, 
filed  in  my  office,  is  one  on  the  part  of  G.  H.,  &c.  [or  state  what  other  claims  there 
may  be.}     And  I  further  certify  that  no  exceptions  have  been  filed  to  said  report. 

J.  T.  D., 
Dated,  &c.  Clerk. 


No.  122. 

CLAIM  OP  CREDITOR  BEFORE  REFEREE  TO  SURPLUS  MONEYS  ON  A  MORTGAGE  SALE. 

Title  of  the  cause. 

The  claim  of  G.  H.,  a  specialty  creditor  of  C.  D.,  the  defendant  in  this  suit,  to 
the  surplus  moneys  arising  from  the  sale  of  the  mortgaged  premises,  under  the  judg- 
ment in  this  action. 

The  said  G.  H.  states  that  he  resides  at  Troy,  in  the  county  of  Rensselaer,  and 
that  he  has  a  lien  upon  the  said  surplus  moneys  by  virtue  of  a  judgment  recovered 
against  the  mortgagor,  C.  D.,  in  the  Supreme  Court,  for  the  sum  of  $  ,  on 

the  day  of  ,  18     ,  and  while  he,  the  said  C.  D.,  was  the  owner  of 

the  equity  of  redemption  in  the  mortgaged  premises  and  before  the  commencement 
of  this  suit;  which  lien  is  next  in  priority  after  the  mortgage  of  the  complainant; 
and  the  whole  amount  of  which  judgment  is  still  due  and  unpaid. 

And  he,  therefore,  claims  the  whole  of  said  surplus  moneys  arising  from  the 
sale  of  the  mortgaged  premises,  which,  after  paying  the  amount  of  the  complain- 
ant's debt  and  costs,  amounts  to  the  sum  of  $>  G.  H. 
Dated,  &c, 

To  H.  H.,  Esq.,  referee. 

Rensselaer  county,  ss. .  G.  H.,  the  above  claimant,  being  duly  sworn,  says  that 
the  facts  set  forth  in  the  above  claim  are  true;  that  the  amount  therein  claimed  as 
being  due  to  him  upon  the  judgment  therein  mentioned,  is  justly  due;  and  that 
neither  he,  nor  any  person  by  his  order,  or  to  his  knowledge  or  belief,  for  his  use, 
has  received  the  amount  thus  claimed,  or  any  part  thereof,  nor  any  security  or 
satisfaction  whatever  for  the  same  or  any  part  thereof,  other  than  the  said 
judgment.  G.  H. 

Sworn  before  me,  this  day 

of  ,  18     , 

H.  H.,  referee. 


No.   123. 

REPORT  OF   REFEREE  WHERE  THERE  IS  BUT   ONE  CLAIMANT,  AND  NO  APPEARANCE 
IN  THE  ACTION  BY  ANY  DEFENDANT. 

Ante,  p.  104. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  made  in  the  above  entitled  action  on  the  day 

of  ,  1862,  whereby  it  was  referred  to  me,  the  undersigned  H.  H.,  as  referee, 
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to  ascertain  and  report  the  amount,  &c,  &c,  I,  the  said  referee,  do  respectfully 
report,  that  I  have  received  the  certificate  of  the  treasurer  of  the  county  of 
Rensselaer,  showing  that  there  was,  on  the  day  of  ,  in  the  said  ft-easurer's 
hands,  to  the  credit  of  this  action,  the  sum  of  $  ,  heing  the  amount  paid  in 

by  the  referee,  less  the  treasurer's  commission.*  I  received,  also,  the  certificate 
of  the  clerk  of  this  court,  showing  that  none  of  the  parties  defendants  had 
appeared  in  this  action,  and  that  B.  0.  D.  is  the  only  party  who  has  filed  a  claim 
to  the  said  surplus.  That  he  and  his  attorney  appeared  before  me,  and  I  examined 
the  said  B.  0.  D.  on  oath,  and  from  facts  proved  before  me  on  such  examination, 
I  find  that  the  said  B.  C.  D.  has  a  valid"  judgment  in  his  favor  against  {stating 
against  whom,  the  amount,  and  the  nature  of  the  claim] ;  and  that  the  whole 
amount  thereof  is  due,  with  interest,  from  the  day  of  ;.  and  that  such 

judgment  [or  mortgage']  is  a  lien  upon  the  said  surplus  moneys.  And  I  accord- 
ingly report  that  the  net  balance  of  the  said  moneys  which  may  remain,  after 
paying  the  costs  of  this  reference,  should  be  paid  over  to  the  said  B.  0.  D.,  on 
account  of  the  said  judgment  [or  mortgage] .    All  which  is  respectfully  submitted. 

H.  H., 
Dated,  &c.  Referee. 

My  fees  are  $  .  

No.  124. 

THE  LIKE  WHERE  THERE  ARE  CONFLICTING  CLAIMS. 

[The  same  as  the  foregoing  down  to  the  *,  then  add:]  I  received,  also,  the 
certificate  of  the  clerk  of  this  court,  showing  what  defendants  had  appeared  in 
this  action,  namely:  ,  &c,  &c;  and,  also,  that  there  were  no  claims  to 

the  said  surplus  filed  in  the  said  action,  except  notice  of  a  claim,  &c,  &c. 

Having  issued  a  summons  to  proceed  before  me  on  the  said  order,  returnable  at 

my  office  on  the         day  of  ,18,1  received  due  proof  that  the  same  was 

duly  served  on  the  said,  &c.  (a)     I  was  also  attended  on  the  said  reference,  by 

,  &c,  &c,  &c.     Witnesses  were  examined  and  deeds,  exemplifications 

and  documents  duly  proved  before  me. 

I  find  the  following  facts : 

That,  &c.  [stating  the  facts.] 

And  from  the  facts  so  found,  I  do  find  and  report  that  the  net  balance  of  the  said 
surplus  moneys  which  may  remain,  after  paying  the  costs  of  this  reference,  should 
be  divided  and  paid,  as  far  as  the  said  surplus  moneys  will  extend,  according  to 
their  priorities  in  the  following  order :  1st.  To  G.  H.,  the  sum  of  $  ,  on 

account  of  the  said  judgment,  with  interest  thereon  from  the  day  of  , 

18     ,  he  thereupon  acknowledging  satisfaction  of  the  said  judgment. 

2d.  To  ,  &c.  [stating  name,  amotmt  and  nature  of  lien.] 

And  that  said  claimants  severally  executed  receipts  for  the  sums  paid  to  them. 

All  which  is  respectfully  submitted.  H.  H., 

Dated,  &c.  Referee. 

My  fees  are  $ 

(a)  Every  party  who  has  appealed  in  the  cause,  and  any  person  who  shall  have  filed 
notice  of  claim  with  the  clerk  previous  to  the  entry  of  the  order  of  reference,  is  entitled  to 
service.     See  Rule  76.     See  Vol.  I.,  pp.  548. 
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No.  125. 


NOTICE   OF  PILING  REPORT. 

[Same  as  No.  39,  ante,  p.  470.] 


No.    126. 

EXCEPTIONS   TO   REPORT. 
Ante,  p.  105. 
Title  of  the  cause. 

Exceptions  taken  by  G.  H.,  defendant,  to  the  report.of  H.  H.,  referee,  to  whom 
it  was  referred  to  report  claims  and  priorities  on  surplus  moneys : 

First  exception.  For  that  the  said  referee  has,  in  and  by  his  said  report,  certi- 
fied and  reported  that  B.  C.  D.,  defendant  [or  a  claimant,'}  herein  has  a  prior 
right  and  is  entitled  to  the  whole  of  the  said  surplus  moneys,  and  that  the  said 
G.  H.,  is  not  entitled,  &c,  &c;  whereas  the  said  referee  ought  to  have  reported 
that  the  said  G  H.  is  prior  in  right  and  entitled  to,  &c,  &c,  [stating  the  facts.] 

In  all  which  particulars  the  report  of  the  said  referee  is,  as  the  said  G.  H.  is 
advised,  erroneous. 

J.  H.  R., 
Attorney  for  the  said  G.  H. 


No.  121. 

NOTICE    OP   HEARING   ON   REPORT   AND   EXCEPTIONS. 

Title  of  the  cause. 

Take  notice  that  upon  the  report  of  H.  H.,  Esq.,  referee,  filed  with  the  clerk  of 
Rensselaer  county  on  the,  &c,  and  the  exceptions  to  said  report,  filed  with  said 
clerk,  on  the,  &c,  and  upon  the  judgment  in  this  action  and  proceedings  and  order 
on  which  said  report  is  founded,  a  motion  will  be  made  at  the  next  special  term  of 
this  court  appointed  to  be  held  at  the  court  house  in  the  city  of  Troy,  on  the  first 
Monday  of  October  next,  at  the  opening  of  the  court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard  for  an  order  confirming  said  report,  [or  if  the  motion 
is  made  on  behalf  of  the  party  filing  the  exceptions,  for  an  order  modifying  said 
report  in  the  several  respects  pointed  out  in  said  exceptions,']  and  directing  the  sur- 
plus moneys  to  be  paid  over  pursuant  to  the  said  report  [or,  pursuant  to  the  said 
report  as  so  modified,]  together  with  the  costs  of  this  application  to  be  taxed,  or 
for-  such  other  or  further  order  as  the  court  shall  think  proper  to  grant. 

Yours,  &c, 

J.  L.  F., 
Attorney  for  claimant  B.  C.  D. 
Dated,  &c. 

To  J.  H.  R.,  Esq.,  attorney  for  defendant  G.  H.  [and  such  others  as  have  appeared 
in  the  action  or  filed  claims.] 

v.  s.   36 
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No.  128. 

ORDER   TO   PAY   SURPLUS    MONEYS  WHERE    THERE  IS  BUT  ONE  CLAIMANT. 

Ante,  p.  104. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  report  of  H.  H.,  the  referee  herein,  wherein  it  appears 
that  B.  C.  D.  is  entitled  to  the  whole  of  the  surplus  moneys  in  this  action  now  in 
the  hands  of  the  treasurer  of  the  county  of  Rensselaer,  and  after  hearing  J.  L.  F., 
of  counsel  for  the  said  B.  0.  D.,  it  is  ordered  that  the  said  report  be  and  the  same 
is  hereby  confirmed;  and  that  the  said  treasurer  pay  the  said  B.  C.  D.,  or  his 
attorney,  on  the  receipt  of  either,  the  balance  of  the  said  surplus  money,  namely, 

dollars,  less  all  proper  commissions  and  charges,  and  less  the  sum  of . 
dollars  due  the  referee  and  which  said  treasurer  is  hereby  directed  to  pay  to  him. 

[If  the  fwnd  in  court  is  more  than  sufficient  to  pay  the  claim,  the  order  will  be 
accordingly  varied  and  a  provision  may  be  made  for  costs  as  follows:'} 

It  is  further  ordered  that  said  treasurer  pay  the  said  B.  0.  D.,  or  his  attorney, 
the  costs  of  this  proceeding  and  disbursements  in  the  sum  of  dollars.    [  Or  to 

be  settled  by  the  clerk  of  Rensselaer  county  together  with  ten  dollars,  costs  of  this 
motion.} 

And-  that  the  residue  of  said  surplus  be  paid  by  said  county  treasurer  (after 
deducting  his  commissions  and  charges,)  to  the  defendant  A.  B.,  the  said  mortgagor 
and  owner  of  the  equity  of  redemption. 


No.    129. 

THE  LIKE  AFTER  HEARING-  ON  EXCEPTIONS  WHERE   THERE    ARE    CONFLICTING 

CLAIMS. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  report  of  the  referee  to  whom  it  was  referred  to  decide 
upon  claims  as  to  surplus  moneys  herein,  and  also  the  exceptions  on  behalf  of  the 
defendant  G.  H.,  to  said  report  made  and  filed  the,  &c,  and  after  hearing  counsel 
for  the  respective  parties,  now,  on  motion  of  J.  L.  F.,  of  counsel  for  B.  C.  D., 
defendant,  and  after  hearing  J.  H.  R.,  Esq.,  of  counsel  for,  &c,  in  opposition,  it  is 
ordered  that  the  said  exceptions  be  and  the  same  hereby  are  overruled  and  the  said 
report  confirmed.  {  Or,  that  the  first  exception  taken  by  the  defendant  G.H.to  the 
said  report  is  allowed,  and  that  the  said  defendant  is  entitled  to  a  first  lien  on  the 
said  surplus  moneys.  And  the  said  report  is  modified  in  that  particular  accord- 
ingly, but,  in  all  other  respects,  the  said  report  stands  confirmed.} 

And  it  is  further  ordered  that  the  said  B.  C.  D.  is  entitled  to  the  said  surplus 
moneys,  namely,  the  sum  of  $  ,  less  all  proper  commissions,  and  less  the 

sum  of  $  ,  due  to  the  referee;  that  the  treasurer  of  the  county  of  Rensselaer, 

in  whose  hands  the  said  surplus  moneys  are,  pay  the  said  referee's  fees  and  take 
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his  receipt  therefor,  and  pay  the  balance  of  said  surplus  moneys  (less  all  proper 
commissions,)  to  the  said  B.  0.  D.,  or  his  attorney;  and  that  the  said  treasurer 
take  the  receipt  of  the  said  B.  C.  D.,  or  his  attorney,  for  the  amount  of  such 
balance  of  surplus  money.  [Or,  if  the  exception  has  been  allowed,  insert  instead  of 
the  foregoing,  as  follows :]  It  is  ordered  that  the  said  G.  H.  is  entitled  to  the 
said  surplus  moneys,  namely,  the  sum  of,  &c.  [as  above.'] 

[If  the  surplus  be  more  than  sufficient  to  pay  one  or  more  of  the  claimants  in 
full,  the  order,  after  first  giving  directions  as  to  payment  of  costs  and  disburse- 
ments, if  such  are  allowed  (as  in  No.  128),  will  proceed  in  the  following  form:] 
It  is  further  ordered  that  the  net  balance  of  the  said  surplus  moneys  which  may 
remain,  after  paying  the  costs  of  this  reference,  be  divided  and  paid  as  far  as  the 
said  surplus  moneys  will  extend  according  to  their  priorities  in  the  following  order: 

First.  To  G.  H.,  the  sum  of  $>  ,  on  account  of  the  said  judgment,  with 

interest  thereon  from  the  day  of  ,  he  thereupon  acknowledging  satis- 

faction of  the  said  judgment. 

Second.  To,  &c,  [stating  name  of  party,  amount  of  claim  and  nature  of  lien.'] 

And  that  said  claimants  severally  execute  receipts  for  the  sums  paid  to  them. 

[If  an  exception  should  be  overruled  and  costs  awarded  therein  against  the  party 
excepting,  the  order  may  proceed  as  follows:]  It  is  ordered  that  the  first  exception 
taken  by  the  defendant  G.  H.  is  overruled,  and  that  the  said  defendant  G.  H.  is 
not  entitled  to  a  first  lien  on  the  said  surplus  moneys,  as  against  the  defendant 
B.  0.  D.,  whose  claim  thereon  is  favorably  reported  by  the  said  referee,  and  his 
report  is  hereby  confirmed  in  all  respects.  And  inasmuch  as  the  filing  of  excep- 
tions herein  was  unnecessary,  therefore,  the  said  defendant  G.  H.,  has  costs  hereby 
awarded  against  him  in  the  sum  of  $  in  favor  of  the  said  defendant  B.  0.  D. 

And  it  is  also  ordered  and  adjudged,  that  the  said  B.  C.  D.  is  entitled,  &c,  &c. 
[as  above.] 


No.  130  (a). 

PETITION'  FOR  LEAVE  TO  SELL  MORTGAGED  PREMISES  TO  SATISFY  SUBSEQUENT 
DEFAULT,  AFTER  JUDGMENT  OF  FORECLOSURE  AND  SALE  OF  SEPARATE  PORTION 
OF  PREMISES. 

Ante,  p.  106. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  the  plaintiff  in  the  foregoing  action,  respectfully  showeth: 
That  a  judgment  of  foreclosure  and  sale  was  entered  in  this  action,  in  the  office 
of  the  clerk  of  the  county  of  Rensselaer,  on  the,  &c,  on  the  report  of  the  referee 
therein,  whereby  it  appears  that  the  sum  of  $  was  due  on  the  bond  and 

mortgage  mentioned  in  the  complaint,  and  that  the  whole  amount  secured  by  and 
remaining  unpaid  on  said  bond  and  mortgage,  was  the  sum  of  $  * 

That  such  proceedings  were  thereupon  had  upon  such  judgment;  that  under  and 
by  virtue  thereof,  a  portion  of  the  mortgaged  premises,  described  in  said  judgment 
and  in  the  complaint  herein,  sufficient  for  the  payment  of  the  amount  reported  due 
on  said  bond  and  mortgage,  and  interest  thereon,  together  with  the  costs  and  dis- 
bursements, as  settled  by  the  clerk  and  entered  in  said  judgment,  was  sold  and 
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such  amount  and  costs  paid  as  appears  by  the  referee's  report  of  the  sale  thereof; 
and  that  the  portion  of  said  premises  so  sold,  is  bounded  and  described  as  follows : 
[Insert  description.'] 

That  since  the  said  sale,  a  further  default  in  the  payment  of  the  moneys  secured 
by  said  bond  and  mortgage  has  occurred;  that  is  to  say,  the  sum  of  $ 
became  due  thereon  and  payable  on  the,  &c,  and  is  now  due,  with  interest  thereon 
from,  &c.  [or,  if  such  be  the  fact,  the  residue  of  said  bond  and  mortgage,  to  wit, 
the  sum  of  $  became  due  and  payable  on  the,  fyc,  and  is  now  due,  with 

interest  thereon  from  the,  life.,]  and  no  part  thereof  has  been  paid  to  the  plaintiff 
or  for  his  use. 

That  no  person  has  appeared  in  said  action,  [except  the  defendant  D.  E.,  the 
mortgagor,  fyc,  as  the  case  may  be,]  and  that  there  are  no  infant  or  absentee 
defendants.  [Or,  that  the  defendant  G.  H.,  is  an  absentee,  or  is  an  infant  and 
has  appeared  by  C.  F.  T.,  his  guardian  ad  litem,  as  the  case  may  be.] 

Wherefore,  your  petitioner  prays  that  an  order  may  be  allowed,  founded  on  the 
said  judgment,  directing  a  further  sale  of  so  much  of  the  residue  remaining  unsold 
of  the  mortgaged  premises,  under  and  pursuant  in  all  respects  to  the  said  judgment, 
as  will  be  sufficient  to  satisfy  the  amount  due  the  said  plaintiff,  with  the  costs  of 
this  petition  and  proceeding.    And  your  petitioner  will  ever  pray. 

A.  B. 
Dated,  &c. 

(Add  verification,  as  in  No.  1,  ante,  page  446.) 


No.   130  (6). 

THE    LIKE    PETITION'    TO    ENFORCE    JUDGMENT    (WHICH   HAS    BEEN    STATED)    ON    A 

SUBSEQUENT   DEFAULT   IN    PAYMENT   OF   OTHER   INSTALMENTS. 

Ante,  pp.  95,  96,  107,  108. 

[Same  as  the  foregoing  to  the  w,  then  add:] 

That,  by  an  order  of  this  court  bearing  date,  on,  &c,  the  proceedings  upon  such 
judgment  were  stayed,  on  payment  by  the  defendant  B.  D.,  the  mortgagor,  of  the 
amount  so  found  due,  and  costs  of  action,  until  the  further  order  of  the  court. 

That,  since  said  order  and  payment,  a  further  default  has  occurred  in  the  pay- 
ment of  the  moneys  secured  by  said  bond  and  mortgage,  that  is  to  say :  [setting 
forth  same  as  in  the  foregoing,  then  add:] 

Wherefore,  your  petitioner  prays  that,  by  an  order  of  this  court,  the  said  judg- 
ment may  be  enforced,  and  the  plaintiff  authorized  and  directed  to  proceed  thereon 
in  the  foreclosure  and  sale  of  said  mortgaged  premises  for  the  payment  of  such  sum 
so  due  and  unpaid  as  aforesaid,  with  costs  of  these  proceedings. 

And  your  petitioner  will  ever  pray,  &c.  A.  B. 

Dated,  &c. 

(Add  verification.)  

No.  130  (c). 

NOTICE  OF  MOTION  THEREON. 

Title  of  the  cause. 

To  G.  and  A.,  alt'ys  for  the  defendant  D.  E. : 

Please  to  take  notice,  that  the  annexed  [or  foregoing]  petition  will  be  presented 
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to  the  Supreme  Court,  at  the  next  special  term  thereof,  appointed  to  be  held  at  the 
City  Hall  in  the  city  of  Albany,  on  the  last  Tuesday  of  November  next,  at  the 
opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  directing  a  further  sale,  under  and  in  all  respects  pursuant  to  the 
judgment  heretofore  entered  in  this  action,  of  so-much  of  the  residue  of  the  mort- 
gaged premises  remaining  unsold  as  will  be  sufficient  to  satisfy  the  amount  due  the 
said  plaintiff,  with  the  costs  of  these  proceedings. 

Yours,  &c, 

F.  J.  P., 
Dated,  &c.  Attorney  for  plaintiff. 


No.  131. 

ORDER  OP  REFERENCE  THEREON  WHERE  THERE  ARE  INFANTS  OR  ABSENTEES. 

Ante,  p.  106. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  petition  of  A.  B.,  the  plaintiff  in  the  above  entitled 
action,  bearing  date  the,  &c,  and  upon  the  judgment  heretofore  rendered  in  said 
action,  on  motion  of  F.  J.  P.,  of  counsel  for  the  plaintiff,  it  is  ordered  that  it  be 
referred  to  C.  R.  I.,  Esq.,  of,  &c,  as  referee  to  compute  and  ascertain  the  amount 
due  to  the  plaintiff  on  the  bond  and  mortgage  mentioned  in  the  complaint;  and 
take  proof  of  the  facts  and  circumstances  stated  in  the  petition;  and  to  examine 
the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which  have  been  made  to 
him  or  for  his  use,  and  which  ought  to  be  credited  on  said  bond  and  mortgage;  and 
that  he  report  thereon  the  facts  to  the  court,  together  with  the  proofs  and  exami- 
nations, except  such  as  are  documents,  and  of  those  an  abstract  thereof,  (a) 

[Tjf  the  whole  amount  be  not  due,  then,  instead  of  the  clause  "  to  compute  and 
ascertain  the  amount  due  to  the  plaintiff,"  insert:}  to  compute  and  report  the 
whole  amount  due  and  to  become  due,  secured  to  be  paid  by  the  said  bond  and 
mortgage,  and  remaining  unpaid,  with  interest,  to  the  date  of  such  report;  that  he 
ascertain  and  report  the  situation  of  the  residue  of  the  mortgaged  premises  remain- 
ing unsold,  and  whether  the  same  can  be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties;  and  if  he  be  of  the  opinion  that  a  sale  of  the  whole  of  the 
residue  of  said  premises,  in  one  parcel,  will  be  most  beneficial,  that  he  report  his 
reasons  therefor. 


No.  132. 

REPORT    OF    REFEREE. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

Pursuant  to  an  order  of  this  court  bearing  date  the,  &c,  by  which  it  was 
referred  to  me,  among  other  things,  to  compute  and  ascertain  the  amount  due  to 


(a)  As  to  inserting  this  clause  in  the  order,  see  ante,  p.  90. 
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the  plaintiff  on  the  hond  and  mortgage  mentioned  in  the  complaint,  and  take 
proof  of  the  facts  and  circumstances  stated  in  the  petition  upon  which  said  order 
was  allowed,  and  to  examine  the  plaintiff  upon  oath,  &c.  [or  otherwise,  as  the  order 
may  be]  I,  the  subscriber,  referee  as  aforesaid,  do  report  that  I  have  computed,  &c. 
[as  in  Nos.  98,  99,  100,  to  meet -the  requirements  of  the  order,  setting  forth  the 
fact  of  the  former  sale  and  payment  of  former  instalment;  and  that  the  amount 
reported  due  is  for  a  subsequent  instalment,  as  stated  in  the  petition.'] 


No.  133  (a). 

ORDER   OF    SALE   THEREON. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  report  of  0.  R.  I.,  Esq.,  referee  herein,  bearing  date 
the,  &c,  by  which  it  appears,  among  other  things,  that  the  sum  of  $  has 

become  due  on  the  bond  and  mortgage  mentioned  jn  the  complaint,  subsequent  to 
the  date  of  the  entry  of  the  judgment  in  this  action;  and  such  sum,  including 
interest  thereon  from  the        day  of  ,  amounting  in  all  to  the  sum  of  $        , 

was  due  at  the  date  of  said  report,  on  motion  of  P.  J.  P.,  of  counsel  for  the 
plaintiff,  it  is  ordered  *  that  the  residue  of  the  mortgaged  premises  described  in 
the  complaint  and  judgment  in  this  action,  remaining  unsold,  or  so  much  thereof 
as  may  be  necessary  for  that  purpose,  be  sold  for  the  payment  of  the  amount  so 
reported  due  the  said  plaintiff,  to  wit :  the  sum  of  $  ,  and  interest  thereon 

from  the  date  of  said  report,  together  with  the  costs  of  these  proceedings,  taxed 
at  the  sum  of  $  ,  (a)  under  and  pursuant  in  all  respects,  and  according  to 

the  terms  of  and  directions  for  sale  contained  in  said  judgment.  [Or,  if  preferred, 
the  order  may  adopt  the  phraseology  and  special  directions  of  the  judgment,  direct- 
ing the  manner  of  sale,  the  execution  of  the  conveyances,  the  payment  of  the 
amount  due  and  costs,  the  payment  by  the  mortgagor  of  any  deficiency  reported  due, 
«rc] 

And  it  is  further  ordered  that  the  said  defendants  and  all  persons  claiming  under 
them  or  either  of  them,  after  the  filing  of  notice  of  the  pendency  of  this  action, 
be  forever  barred  and  foreclosed  of  all  right,  title,  interest  and  equity  of  redemp- 
tion in  the  said  mortgaged  premises  so  sold,  or  any  part  thereof. 


No.  133  (b). 

ORDER   TO   ENFORCE   JUDGMENT  [WHICH   HAS    BEEN    STATED]  ON   A   SUBSEQUENT 
DEFAULT   IN   PATMENT   OF   INSTALMENT. 

_„     ...  Present,  &c.  At  a  special  term,  &c.  [as  in  iVb.  2.] 

Title  of  the  cause. 

On  reading  and  filing  petition  of  A.  B.,  the  plaintiff  in  this  action,  &c.  [or, 
report  of  referee,   8fc,  as  in  the  foregoing  down  to   the*,   then  add:]    that 

(a)  As  to  what  costs  are  allowable,  see  ante,  pp.  106, 107. 
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the  judgment  heretofore  entered  in  this  action  in  the  office  of  the  clerk  of  the 
county  of  ,  on  the,  &c,  be  enforced,  and  that  the  plaintiff  be  and  he  is 

hereby  authorized  and  directed  to  proceed  thereon  in  all  respects  pursuant  to  the 
terms  of  said  judgment  in  the  foreclosure  and  sale  of  the  mortgaged  premises 
therein  described,  for  the  payment  of  the  sum  so  due  on  said  bond  and  mortgage, 
to  wit,  the  sum  of  $  ,  with  interest  thereon  from  the,  &c,  together  with  the 

costs  of  these  proceedings,  taxed  at  the  sum  of  $  ,  and  expenses  of  sale; 

and  that  the  referee  appointed  in  said  judgment  proceed  in  the  sale  of  said  pre- 
mises, or  so  much  thereof  as  may  be  necessary,  and  in  the  payment  of  said  sums 
herein  directed  to  be  paid,  in  all  respects  pursuant  to  the  terms  and  directions  of 
said  judgment,  and  make  his  report  thereon  to  this  court  with  all  convenient  speed. 


No.  134. 

EXECUTION  FOE  DEFICIENCY  IN  A  FOEECLOSURE   SUIT. 
Ante,  pp.  93,  94. 

The  People  of  the  State  of  New  York  to  the  sheriff  of  the  county  of  Rensselaer 
greeting: 

Whereas,  on  the        day  of         ,  by  a  certain  judgment, 
made  in  the  Supreme  Court,  and  entered  in  the  clerk's 
[l.  s  ]  office  of  the  county  of  Rensselaer,  in  a  certain  cause, 

wherein  A.  B.  is  plaintiff,  and  C.  D.  and  E.  F.  are 
defendants,  it  was,  among  other  things,  ordered  and 
adjudged  that  all  and  singular  the  mortgaged  premises  mentioned  in  the  com- 
plaint in  said  cause,  or  so  much  thereof  as  might  be  sufficient  to  raise  the 
amount  due  to  the  said  plaintiff,  for  the  principal,  interest  and  costs  in  the  said 
case,  and  which  might  be  sold  separately,  without  material  injury  to  the  parties 
interested,  be  sold  at  public  auction,  by  and  under  the  direction  of  0.  R.,  referee, 
appointed  for  that  purpose;  and  that  said  referee,  out  of  the  proceeds  of  said  sale, 
retain  his  fees,  disbursements,  and  commissions  on  said  sale,  and  pay  to  the 
plaintiff,  or  his  solicitor,  his  costs  in  such  suit,  to  be  taxed,  and  also  the  amount 
reported  due  to  him  upon  his  mortgage,  together  with  legal  interest  thereon  from 
the  date  of  referee's  report  of  computation  in  said  cause,  or  so  much  thereof  as 
the  purchase  money  of  the  mortgaged  premises  would  pay  of  the  same;  and  that 
such  referee  bring  the  surplus  moneys  arising  from  said  sale,  if  any,  into  court; 
and  that,  if  the  moneys  arising  from  said  sale  should  be  insufficient  to  pay  the 
amount  reported  due  to  the  plaintiff,  with  the  interest,  and  costs,  and  expenses  of 
such  sale,  that  such  referee  specify  the  amount  of  such  deficiency  in  his  report  of 
said  .sale;  and  that  on  the  coming  in  and  confirmation  of  such  report,  the  defend- 
ant, C.  D.,  who  is  personally  liable  for  the  payment  of  the  mortgage  debt,  should 
pay  to  the  said  plaintiff  the  amount  of  such  deficiency,  with  interest  thereon  from 
the  date  of  the  last  mentioned  report,  and  that  such  plaintiff  have  execution 
therefor.  And,  whereas,  the  said  referee  has  filed  his  report  of  said  sale  in  the 
proper  office,  and  the  same  has  been  duly  confirmed,  by  an  order  of  the  Supreme 
Court;  from  which  report  it  appears  that  the  costs  so  decreed  to  be  paid  to  the  said 
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plaintiff  amount  to  the  sum  of  $  ,  as  taxed,  and  that  the  amount  of  the 

deficiency  upon  the  sale  of  the  said  mortgaged  premises,  over  and  above  the  sum 
for  which  the  said  premises  were  sold,  is  $  .     And,  whereas,  the  said  CD. 

has  failed  to  comply  with  all  and  singular  the  matters  required  of  him  in  and  by 
the  said  decree,  and  to  pay  the  amount  of  the  deficiency  thus  reported,  with 
interest,  or  any  part  thereof,  as  we  have  been  informed  in  the  Supreme  Court : 

Now,  therefore,  in  order  that  full  and  speedy  justice  may  be  done  in  the  pre- 
mises, we  command  you,  the  said  sheriff,  that  of  the  goods  and  chattels  of  the 
said  0.  D.  in  your  bailiwick  you  cause  to  be  made  the  sum  of  $  ,  being  the 

amount  of  the  deficiency  of  moneys  arising  from  said  sale  to  pay  the  amount 
reported  due  and  adjudged  to  be  paid  to  the  said  plaintiff,  with  the  interest  and 
costs  as  aforesaid.  And  if  sufficient  goods  and  chattels  cannot  be  found  in  your 
bailiwick,  that  then  you  cause  the  sum  of  $  ,  so  adjudged,  to  be  paid  as 

aforesaid,  with  interest,  from  the  day  of  ,  and  costs,  to  be  made  of 

the  lands  and  tenements  and  chattels  real  of  the  said  C.  D.,  whereof  he  was 
seized  on  the  day  of  ,  or  at  any  time  since,  in  whosesoever  hands  the 

same  may  he.  And  return  this  writ  to  the  office  of  the  clerk  of  the  county  of 
Rensselaer  within  sixty  days  after  the  receipt  by  you. 

Witness  Hon.  ,  one  of  the  Justices  of  the  Supreme  Court,  this 

day  of  A.  D.,  1862. 

J.  L.  P., 
Plaintiff's  attorney. 
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CHAPTER    III. 

FORMS  IN  ACTIONS  BY  JUDGMENT  CREDITORS. 
No.  135  (a). 

COMPLAINT     BY   JUDGMENT   CREDITOR   AGAINST   JUDGMENT    DEBTOR,    AFTER    EXE- 
TION    RETURNED,  TO   REACH   PROPERTY  NOT   TANGIBLE   BY   EXECUTION. 

Ante,  pp.  141-143. 
SUPREME  COURT— Rensselaer  County: 


The  Troy  City  Bank 

agt. 

Lewis  Mills. 


The  plaintiff  complains  of  the  defendant,  and  alleges  the  following  facts  con- 
stituting his  cause  of  action : 

That  heretofore,  to  wit :  on  the        day  of  ,  the  plaintiff  recovered  a  judg- 

ment in  the  Supreme  Court  of  the  State  of  New  York,  against  the  above  named 
defendant  [and  one  S.  M.  V.],  (a)  for  the  sum  of  $  damages  and  $ 

costs,  which  judgment  was  duly  docketed  in  the  said  county  of  Rensselaer,  on 
the        day  of  ,  and  a  transcript  of  said  judgment  was  thereupon  duly  filed 

and  judgment  docketed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  on  the        day  of 

That  on  the  day  of  ,  the  plaintiff  caused  to  be  issued  and  delivered 

to  the  sheriff  of  the  city  and  county  of  New  York,  where  the  defendant  then  and 
still  has  a  place  of  business,  (6)  and  then  and  still  resides,  an  execution  in  the 
usual  form,  directed  to  the  sheriff  of  said  city  and  county,  by  which  the  said 
sheriff  was  commanded  to  satisfy  the  said  judgment  out  of  the  personal  property 
of  said  defendant  [and  said  S.  M.  V.,  or  either  of  them],  and  if  sufficient  personal 
property  could  not  be  found,  then  out  of  the  real  property  of  said  defendant  [and 
said  S.  M.  V.,  or  either  of  them],  belonging  to  him  [or  either  of  them],  on  the 
day  when  the  judgment  was  so  docketed  in  said  last  mentioned  county,  or  at 
any  time  thereafter.  And  said  execution  was,  before  the  delivery  thereof,  duly 
endorsed,  with  a  direction  to  said  sheriff  to  levy  for  $  damages  and  costs, 

with  interest  thereon,  from  the  ,  &c,  besides  sheriff's  fees. 


(a)  It  is  not  necessary  to  make  a  co-defendant  in  the  judgment  a  party,  but  in  suoh 
ease  the  complaint  must  allege  that  such  debtor  is  insolvent  and  wholly  destitute  of  pro- 
perty, or  a  mere  surety,  or  out  of  the  jurisdiction  of  the  court,  &c.    See  ante,  p.  135. 

(b)  Or  resides.    See  ante,  page  131. 

T.    8.    37 
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That  said  sheriff  has  duly  made  return  of  said  execution  to  the  office  of  the 
clerk  of  Rensselaer  county,  that  said  defendant  [or,  that  said  defendants  or  either 
of  them]  had  no  goods  or  chattels,  lands,  tenements,  or  real  estate  within  his 
county  whereon  to  levy  and  satisfy  the  said  execution  or  any  part  thereof  [or,  if 
part  has  been  satisfied,  and  no  goods,  4fc  ,  as  to  the  residue,  so  state  the  fact]. 
And  there  is  now  actually  due  and  unpaid,  upon  the  said  judgment,  the  sum  of 
$  ,  and  interest  thereon,  from  the        day  of 

The  plaintiff  further  alleges  that  a  short  time  before  the  commencement  of  the 
action  in  which  the  said  judgment  was  obtained,  and  after  the  indebtedness  upon 
which  said  judgment  was  obtained  had  accrued,  the  said  defendant  was,  and  for 
several  years  previous  thereto  had  been  engaged  in  mercantile  business  in  the  city 
of  New  York;  and,  as  the  plaintiff  is  informed  and  believes,  divers  persons 
became  indebted  to  him  to  a  large  amount;  that,  although  the  said  defen- 
dant about  the  time  of,  or  soon  after,  the  commencement  of  this  action,  to 
wit,  about  the  day  of  ,  did  assign  and  transfer  all  his  stock  in 

trade  to  one  P.  Q.  R.,  yet,  the  said  business  is  still  wholly  unsettled,  and 
that  the  defendant  had,  at  the  time  of  the  commencement  of  this  action, 
debts  due  him  to  a  large  amount,  to  wit,  to  an  amount  not  less,  as  plain- 
tiff is  informed  and  believes,  than  $  ,  a  considerable  portion  of  which  are 
evidenced  by  charges  on  his  books  of  account,  which  the  said  defendant  refuses  to 
produce  or  allow  to  be  examined  by  or  on  behalf  of  the  plaintiff;  and  the  plain- 
tiff is  therefore  unable  to  specify,  and  cannot  learn,  and  does  not  know,  the  parti- 
cular items  or  amounts  of  said  indebtedness,  or  the  names  of  the  several  persons 
from  whom  the  same  are  due;  but  is  informed  and  believes  that  several  of  them, 
owing  defendant  in  the  aggregate  a  sum  not  less  than  $  ,  reside  in  the  city 
of  New  York,  and  are  solvent  and  able  to  pay  their  respective  demands  against 
them.  That  defendant  claims  to  have  sold  and  assigned  his  said  stock  in  trade  to 
said,  &c,  &c.  [stating  the  facts  as  they  exist,  either  positively  or  on  informa- 
tion and  belief,  relative  to  the  defendant's  equitable  interests  in  property  or  things 
in  action,  or  his  interest  in  property  in  the  hands  of  another  defendant] .  (a) 
And  that,  as  the  plaintiff  is  informed  and  believes,  the  said  defendant  has  pro- 
perty, debts,  and  other  equitable  interests,  things  in  action,  or  effects,  of  the 
value  of  more  than  one  hundred  dollars,  exclusive  of  all  just  prior  claims  thereon, 
and  which  the  plaintiff  has  been  unable  to  reach  by  execution.  And  this  action 
is  not  commenced  by  collusion  with  the  said  defendant,  or  with  any  other  person, 
or  for  the  purpose  of  protecting  the  property  or  effects  of  the  said  defendant  against 
the  claims  of  other  creditors.  (6) 

And  the  plaintiff  further  alleges  that  the  said  S.  M.  V.  is  insolvent,  and  is 
wholly  destitute  of  property  of  any  description  out  of  which  said  judgment  or  any 
part  thereof  can  be  satisfied,  (c) 

Wherefore,  the  plaintiff  demands  judgment,  that  the  said  defendant  be  adjudged 

'(a)  See  ante,  page  143. 

(b)  As  to  the  necessity  of  these  averments,  see  ante,  page  142. 

(c)  This  clause  is  appropriate  to  the  not  very  common  case  of  a  creditor's  aotion  com- 
menced against  one  of  two  or  more  joint  judgment  debtors.  If  insolvent,  or  a  mere  surety 
or  out  of  the  jurisdiction  of  the  court,  the  other  judgment  debtor  need  not  be  made  a  party 
defendant ;  but  the  facts  must  be  so  alleged,  otherwise  the.  complaint  is  demurrable.  See 
ante,  page  135. 
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to  pay  the  amount  of  said  judgment  and  interest  thereon,  together  with  the  costs 
of  this  action;  and  adjudged,  to  apply  for  that  purpose  any  money  or  property 
real  or  personal,  debts,  choses  in  action,  or  equitable  interests  belonging  to  him, 
or  held  in  trust  for  him,  or  in  which  he  is  in  any  way  or  manner  beneficially 
interested;  and  that  the  defendant  may  be  enjoined  and  restrained  from  selling, 
assigning,  or  transferring,  receiving,  collecting,  discharging  or  incumbering,  or  in 
any  manner  disposing  of,  or  interfering  with  any  property,  real  or  personal, 
things  in  action,  or  other  equitable  property  or  interests,  of  any  kind  whatever, 
held  or  controlled  by  him,  or  by  any  other  person  held  in  trust  for  him,  or  for 
his  use  and  benefit,  or  in  which  he  has  any  interest  whatever,  except  where  such 
trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from  some 
person  other  than  the  said  defendant.  And  that  said  defendant  may  also  be  pro- 
hibited from  making  any  assignment  of  his  property,  or  from  confessing  any 
judgment  for  the  purpose  of  giving  preference  to  any  other  creditor  over  the  plain- 
tiff, or  from  doing  any  other  act  to  enable  other  creditors  or  persons  to  obtain 
any  portion  of  his  property. 

And  that  a  receiver  may  be  appointed,  with  the  usual  powers  and  duties  of 
receivers  in  like  cases,  according  to  the  practice  of  the  court,  of  all  the  property, 
equitable  interests,  things  in  action,  and  effects  of  the  said  defendant,  and  said 
defendant  directed  to  execute  an  assignment  of  all  and  singular  his  said  property, 
equitable  interests,  things  in  action,  and  effects,  and  said  receiver  sell  or  otherwise 
dispose  of  the  same,  and  convert  the  same  into  money,  as  soon  as  may  be,  to  the 
end  that  the  necessary  and  proper  directions  may  be  made,  and  given  to  the  said 
receiver,  by  order  or  judgment  in  this  action,  to  apply  so  much  of  the  proceeds 
thereof,  as  may  be  necessary  for  that  purpose,  to  the  payment  of  the  plaintiff's 
said  debt,  with  lawful  interest  thereon,  and  costs  of  this  action,  or  for  such  other 
or  further  relief  and  judgment  in  the  premises  as  shall  be  just. 

J.  L.  F., 

(Add  usual  verification  by  the  plaintiff.)  Pl'ffs  att'y. 


No.  135  (b). 

AFFIDAVIT   ANNEXED    (a). 

Rensselaer  county,-  ss. :  J.  L.  F.,  attorney  for  the  plaintiff,  being  duly  sworn, 
says  that  he  was  the  plaintiff's  attorney  in  the  actions  and  proceedings  thereon, 
mentioned  in  the  annexed  complaint,  in  which  the  judgment  therein  mentioned,  in 
favor  of  the  said  plaintiff,  against  the  said  defendant  and  S.  M.  V.,  was  obtained, 
and  has  personal  knowledge  of  all  the  facts  set  forth  in  said  complaint  relating  to 
said  action  and  judgment,  and  the  proceedings  thereon,  including  the  delivery  of 
the  said  execution  to  and  return  by  the  sheriff,  and  that  such  facts  as  set  forth  in 
said  complaint  are  true.  Deponent  further  says  that  the  facts  in  said  complaint 
set  forth  relative  to  the  residence,  and  (or)  place  of  business,  and  the  business 
transactions  of  the  said  defendant  are  also  true;  as  are,  also,  the  facts  in  relation, 

(a)  With  the  view  of  moving  for  an  injunctive  order  or  the  appointment  of  a  receiver. 
See  Vol.  I.,  p.  357. 
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to  his  equitable  property,  things  in  action,  &c,  as  deponent  has  learned  by 
repeated  interviews  and  conversations  with  the  said  defendant,  he,  the  said 
defendant,  refusing  to  allow  deponent  to  examine  his  books  of  account  on  the 
plaintiff's  behalf,  but  admitting,  &c,  &c.  [setting  forth  the  facts  as  far  as 
may  be,  going  to  show  the  existence  of  equitable  or  other  property  not  tangible  by 
execution,  and  verifying,  as  far  as  practicable  positively,  the  allegations  which,  in 
the  complaint,  are  set  forth  on  information  and  belief]  (a) 

J.  L.  F. 
Sworn,  Ac. 


No.  136. 

COMPLAINT  AGAINST   JUDGMENT  DEBTOR  AND  ASSIGNEE  TO    REMOVE    FRAUDULENT 

INCUMBRANCE. 

Ante,  p.  142. 

Title  of  the  cause. 

The  plaintiff  complains  of  the  defendant,  and  alleges  the  following  facts  consti- 
tuting his  cause  of  action : 

That,  on  the         day  of  ,  the  plaintiff  recovered  a  judgment  in  the 

Supreme  Court,  against  the  defendant,  B.  A.  D.,  for  the  sum  of  $  damages 

and  costs,  which  judgment  was  duly  entered  in  the  office  of  the  clerk  of  the  county 
of  Columbia,  on  the        day  of  ,  and  a  transcript  thereof  duly  filed  and 

judgment  docketed  in  the  office  of  the  clerk  of  the  county  of  Greene  (where  the 
real  estate  hereinafter  mentioned  is  situated),  on  the        day  of. 

That,  previous  to  the  time  of  the  docketing  of  said  judgment  in  said  county  of 
Greene,  the  said  defendant,  B.  A.  D.,  was  the  owner  in  fee  simple,  of  certain  real 
estate  situate  in  said  county  of  Greene,  described  generally  as  follows:  [Insert 
brief  description.'] 

That  said  defendant  was  also  the  owner,  and  in  possession,  of  certain  personal 
property  not  exempt  by  law  from  execution,  to  wit:  three  horses,  and  two  one 
horse  carriages  and  harness,  of  the  value  of  $>  ,  &c,  &c.  [describing  generally 
the  personal  property  so  far  as  known,  and  estimated  value.] 

That  the  said  plaintiff  caused  an  execution  to  be  issued  and  delivered  to  the 
sheriff  of  the  said  county  of  Greene,  where  said  defendant,  B.  A.  D.,  then  resided 
and  still  resides,  and  said  real  property  is  situated,  on  the         day  of  ,  in 

the  usual  form  commanding  the  said  sheriff  to  satisfy  the  said  judgment  and  exe- 
cution out  of  the  personal  property  of  the  said  defendant,  B.  A.  P.;  or,  if  sufficient 
personal  property  could  not  be  found,  then  out  of  the  real  property  belonging  to 
said  defendant,  on  the  day  when  the  said  judgment  was  so  docketed  in  said  county 


(a)  In  many  cases,  however,  it  is  impracticable  to  set  forth  positively,  and  on  personal 
knowledge,  the  fact  that  the  defendant  has  equitable  property,  &c.  &c,  which  he  refuses  to 
apply ;  nor  is  it  deemed  essential  to  do  so  for  the  purpose  of  obtaining  an  injunction.  The 
return  of  an  execution,  unsatisfied,  presupposes  that  the  defendant's  property,  if  he  has 
any,  will  be  misapplied,  and  entitles  the  plaintiff  to  an  injunction  in  the  first  instance,  to 
prevent  the  defendant  from  disposing  of  it,  according  to  the  former  practice.  2  Barb.  Ch. 
Pr.,  168;  4  Paige,  577;  1  Id.,  168. 
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of  Greene,  or  at  any  time  thereafter;  and  said  execution  is  still  in  the  hands  of 
said  sheriff,  not  returned,  and  is  unsatisfied  in  whole  or  in  part,  (a) 

That,  prior  to  the  entry  of  the  said  judgment,  but  after  the  indebtedness  upon 
which  the  said  judgment  was  rendered  had  accrued,  the  said  defendant,  B.  A.  D., 
authorized  a  judgment  to  be  entered,  on  confession,  in  the  Supreme  Court,  against 
him,  in  fovor  of  the  defendant,  R.  M.  D.,  the  father  of  said  B.  A.  D.,  for  the  sum 
of  $  damages,  and  $  costs,  for  a  pretended  claim  and  demand 

of  indebtedness  for  so  much  money  theretofore  alleged  to  have  been  lent  and 
advanced  by  said  defendant,  R.  M.  D.,  to  said  defendant,  B.  A.  D. 

That  such  proceedings  were  thereupon  had  that  said  judgment  was  so  entered 
for  such  sum  in  the  county  of  Greene,  on  the         day  of  ,  and  execution 

being  thereupon  issued  upon  the  said  judgment,  the  said  personal  property  herein- 
before mentioned  was  thereunder  sold  at  public  auction  by  the  sheriff  of  the  said 
county  of  Greene,  on  the,  &c,  and  was  struck  off  to  said  defendant,  R.  M.  D.,  at 
a  sum  far  less  than  its  real  value,  who  thereupon  took  possession,  and  is  now  in 
possession  of  the  same,  claiming  to  be  the  owner  thereof.  And,  the  personal  pro  - 
perty  of  said  B.  A.  D.  not  being  sufficient  to  satisfy  the  said  judgment,  such 
proceedings  were  thereon  had  that,  afterwards,  to  wit,  on  the,  &c,  the  said  real 
estate  was  exposed  to  sale  by  the  sheriff  of  said  county,  under  an  execution  issued 
upon  said  judgment,  and  was  struck  off  to  the  said  defendant  R.  M.  D.,  (also  at 
a  price  much  below  its  real  value)  his  being  the  highest  bid  for  the  same;  and  the 
said  sheriff  thereupon  executed  in  duplicate,  and  delivered  to  the  said  R.  M.  D., 
his  certificate  of  sale  of  the  said  real  estate,  to  wit,  on  the  day  of 

aforesaid,  and  no  deed  or  conveyance  has  yet  been  executed  by  said  sheriff,  the 
time  for  such  conveyance  having  not  yet  expired. 

The  plaintiff  alleges,  on  information  and  belief,  that  the  said  last  mentioned 
judgment  was  fraudulently  confessed  by  the  said  B.  A.  D.,  to  the  said  R.  M.  D., 
and  for  the  purpose  of  covering  up  his  said  property  and  defrauding  the  plaintiff 
in  the  collection  of  his  said  debt  and  demand.  That  said  defendant,  B.  A.  D.,  was 
not  indebted  to  the  defendant,  R.  M.  D.,  in  said  sum  of  $  ,  for  which  said 

judgment  was  so  confessed,  or  in  any  other  sum;  but  said  judgment  was  confessed 
without  any  consideration,  and  the  sale  of  said  property  made  with  the  full 
knowledge  and  concurrence  of  said  defendant,  R.  M.  D.,  with  the  intention  and 
design  of  cheating  and  defrauding  the  said  plaintiff  out  of  his  said  debt  and  demand, 
and  of  transferring  the  ostensible  ownership  and  possession  of  the  property  of 
said  B.  A.  D.,  liable  to  execution,  to  the  said  defendant  R.  M.  D.,  so  as  to  prevent 
the  plaintiff,  or  any  other  creditor,  from  levying  upon  and  selling  the  whole  or  any 
part  of  said  property  in  satisfaction  of  his  or  their  debt  or  debts  and  demands. 

The  plaintiff  further  alleges,  on  information  and  belief,  that  the  said  real  estate 
cannot  be  sold  for  a  sum  more  than  about  one-half  the  amount  of  the  plaintiff's 
said  judgment;  and  that  the  said  defendant,  R.  M.  D.,  is  a  man  of  no  pecuniary 


(a)  If  the  incumbrance  sought  to  be  removed  be  upon  real  estate  only,  the  above  para- 
graph may  be  omitted,  as  the  docketing  of  the  judgment,  without  execution  thereon,  is 
sufficient  to  establish  the  judgment  creditor's  specific  lien  upon  the  property,  and  authorize 
the  commencement  of  the  action  to  set  aside  the  fraudulent  incumbrance.  See  ante, 
pp.  129,  tt  seq. 
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responsibility,  and  is  possessed  of  little  or  no  property  other  than  that  so  bid  in  by 

him  as  aforesaid,  and  is  in  embarrassed  circumstances  and  involved  in  debt. 

"Wherefore,  the  plaintiff  demands  judgment  against  the  defendants,  that  the  said 

judgment  in  favor  of  the  defendant,  R.  M.  D.,  against  the  defendant,  B.  A.  D.,  and 

the  proceedings  and  sale  under  it,  including  the  sheriffs  said  certificate  Of  sale,  be 

set  aside,  vacated  and  declared  null  and  void;  that  an  injunction  be  allowed, 

restraining  the  said  defendants,  or  either  of  them,  from  disposing  of,  transferring, 

incumbering,  or  in  any  manner  interfering  with  the  said  property  or  any  part 

thereof;  and  that  a  receiver  be  appointed,  with  the  usual  powers  and  duties,  to 

whom  the  said  defendants  shall  be  directed  to  assign  the  said  property,  real  and 

personal,  and  all  other  estate,  property  and  effects  of  said  defendant  B.  A.  D,;  and 

who  shall  be  authorized  and  directed  to  sell  the  same,  or  so  much  thereof  as  shall 

be  necessary  for  that  purpose,  and  apply  the  proceeds,  or  so  much  thereof  as  may 

be  necessary,  to  the  payment  of  the  plaintiff's  said  judgment  and  interest  thereon, 

together  with  the  costs  of  this  action;  or,  for  such  other,  or  further  relief,  as  the 

court  shall  think  proper  to  grant. 

J.  L.  F., 

Pl'ff 's  att'y. 
(Add  the  usual  verification.  If  it  be  intended  to  move  for  a  receiver,  or  for  an 
injunction,  or  both,  annex  also  the  affidavit  of  some  disinterested  person,  as  to  the 
value  of  the  real  estate  and  setting  forth,  from  personal  knowledge,  facts  as  to  the 
insolvency  of  the  defendants,  &c,  &c,  which  in  the  complaint  are  set  forth  only 
on  information  and  belief.) 


No.  131  (a). 

ORDER  TO  SHOW  CAUSE  WHY  INJUNCTION   SHOULD  NOT  BE  ALLOWED. 
i  Ante,  p.  144. 

Title  of  the  cause,  (a) 

It  appearing  to  my  satisfaction  by  the  complaint,  duly  verified,  in  this  action, 
and  the  affidavit  of  J.  L.  F.,  thereto  annexed,  that  sufficient  cause  exists  therefor, 
I  do  order  that  the  defendant  show  cause  before  me,  at  my  chambers,  in  the  city 
of  Hudson,  on  the,  &c,  at  10  o'clock  in  the  forenoon,  why  the  said  defendant  and 
his  agents  and  attorneys  should  not  be  enjoined  and  restrained  *  from  selling, 
assigning  or  transferring,  receiving,  collecting,  discharging  or  incumbering,  or  in 
any  manner  disposing  of  or  interfering  with  any  property  real  or  personal  (not 
exempt  by  law  from  execution),  things  in  action,  or  other  equitable  property  or 
interests,  of  any  kind  whatever,  held  or  controlled  by  him,  or  by  any  other  person 
held  in  trust  for  him  or  for  his  use  and  benefit,  or  in  which  he  has  any  interest 
whatever,  except  where  such  trust  has  been  created  by,  or  the  fund  so  held  in 
trust  has  proceeded  from  some  person  other  than  the  said  defendant;  and,  also, 
from  making  any  assignment  of  his  property,  and  from  confessing  any  judgment 
for  the  purpose  of  giving  preference  to  any  other  creditor  over  the  plaintiff,  or  from 


(a)  If  the  order  is  made  in  court  it  should  have  the  proper  caption,  as  in  No.  2,  as  well 
as  the  title  of  the  cause. 
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doing  any  other  act  or  thing  to  enable  other  creditors  or  persons  to  obtain  any 

portion  of  his  said  property,  f     And  in  the  meantime,  and  until  the  further  order 

of  the  court,  or  a  judge  thereof,  I  order  that  the  said  defendant  and  his  agents  and 

attorneys,  be  and  he  is  hereby  enjoined  and  restrained  from  doing  or  suffering  any 

such  act  or  thing  in  regard  to  his  said  property,  rights  and  interests. 

G.  G., 

Justice  of  the  Supreme  Court. 
Dated,  &c. 


No.   131  (6). 

THE  LIKE,  WITH  CLAUSE  IN  REGARD  TO  APPOINTMENT  OP  RECEIVER. 

[Same  as  in  the  foregoing,  down  to  the  f,  then  add:]  Also,  why  a  receiver  of 
the  estate,  property,  rights,  interests  and  effects  of  the  said  defendant,  with  the 
usual  powers  and  duties  and  upon  the  usual  directions,  should  not  be  appointed 
according  to  the  statute  and  the  practice  of  the  court.  And  in  the  meantime,  and 
until  the  further  order,  &c.     [Add  usual  restraining  clause  as  in  the  foregoing.] 


No.  138. 

INJUNCTION  ORDER. 

Ante,  p.  144. 

Title  of  the  cause. 

On  the  return  of  the  order  to  show  cause,  made  by  me  in  the  above  entitled 
action,  on  the        day  of  ,  and  returnable  this  day,  at  my  chambers,  in 

the  city  of  Troy,  after  hearing  Mr.  Flagg,  of  counsel  for  the  plaintiff,  no  sufficient 
cause  to  the  contrary  being  shown,  I  do  order  that  the  said  order  to  show  cause 
be,  and  the  same  hereby  is,  made  absolute,  on  the  said  plaintiff  executing  and 
filing  his  written  undertaking,  with  one  sufficient  surety,  (a)  pursuant  to  the 
statute  and  practice  of  this  court,  to  the  effect  that  he  will  pay  the  said  defendant 
such  damages,  not  exceeding  the  sum  of  $  ,  as  he  may  sustain  by  reason  of 

the  injunction,  if  the  court  shall  finally  decide  that  the  plaintiff  is  not  entitled 
thereto.  And  I  order  that  the  said  defendant  be  enjoined  and  restrained  [same  as 
in  the  foregoing,  No.  137  {a),  from  the  *  to  the  f,  and  then  add:]  until  the  further 
order  of  the  court. 

G.  G., 
Justice  of  the  Supreme  Court. 
Dated,  &c. 


(a)  The  undertaking  may  be  with  or  without  sureties,  as  the  court  shall  direct.     Code, 
6  222. 
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No.  139. 

UNDERTAKING  ON"  INJUNCTION. 
See  Vol.  I.j  pp.  361-363. 
Title  of  the  cause. 

An  injunction  order  having  been  this  day  allowed  in  the  above  entitled  action, 
restraining  the  defendant  B.  H.,  from  disposing,  &c.  [state  the  substance  thereof,] 
on  his  executing,  with  one  sufficient  surety,  and  filing  an  undertaking  that  he  will 
pay  the  said  defendant  such  damages,  not  exceeding  the  sum  of  $  ,  as  he 

may  sustain  by  reason  of  the  injunction,  if  the  court  shall  finally  decide  that  the 
plaintiff  is  not  entitled  thereto. 

Now,  therefore,  in  consideration  thereof,  and  pursuant  to  the  statute  in  such 
case  provided,  we  the  said  plaintiff  A.  B.,  and  N.  N.,  of,  &c,  surety,  dovundertake 
and  promise  to  and  with  the  said  B.  H.,  defendant,  to  pay  him  such  damages,  not 
exceeding  the  sum  of  $  ,  as  he  may  sustain  by  reason  of  the  said  injunction, 

if  the  court  shall  finally  decide  that  the  said  plaintiff  is  not  entitled  thereto. 

In  witness  whereof  we  have  hereto  set  our  hands  and  seals,  this      day  of 

A.  B.  [l.  s.] 
N.N.  [l.  s.] 

(Add  acknowledgment  and  justification  of  surety,  as  in  No.  9,  with  approval 
of  the  judge  endorsed  thereon;  and  file  undertaking  within  five  days  after  injunc- 
tion granted.    See  Vol.  I.,  p.  362.] 


No.  140  (a). 

NOTICE    OF   MOTION   FOE   ORDER   OF   REFERENCE   TO   APPOINT   A   RECEIVES. 
Ante,  pp.  145,  146. 
Title  of  the  cause. 

Sir — Take  notice  that  I  shall  move  this  court  at  the  next  special  term,  to  be 
held  at  the  city  hall,  in  the  city  of  Albany,  on  the        day  of  instant,  at  the 

opening  of  court,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  that 
it  be  referred  to  a  referee  to  appoint  a  receiver  of  the  estate,  property,  and  effects 
of  the  defendant,  B.  H.,  referred  to  in  the  pleadings  in  this  action,  with  the  usual 
powers  and  directions,  and  take  from  him  such  security  as  the  court  shall  direct; 
which  motion  will  be  founded  on  the  said  pleadings  and  on  affidavits,  with  copies 
of  which  you  are  herewith  served. 
Dated,  &c,  J.  L.  ¥., 

To  J.  H.  R.,  Esq.,  Attorney  for  plaintiff. 

Attorney  for  defendants. 


No.  140  (6.) 

AFFIDAVIT   OF    SERVICE. 

County  of  Rensselaer,  ss. :  E.  F.,  of  ,  &c,  being  duly  sworn,  says  that 

he  did  on  the  day  of  ,  18    ,  personally  serve  on  B.  H.,  the  defendant 
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above  named,  copies  of.  the  annexed  affidavit,  and  a  notice,  of  which  the  above  is 
a  copy,  by  delivering  to  and  leaving  the  same  -with  him. 

Sworn,  &c.  jjj.  F. 

A.  B., 

Justice  of  Peace. 


No.  140  (c). 

XOTICE    OP   APPLICATION    FOR   JUDGMENT   AND  APPOINTMENT   OP   RECEIVER. 
See  ante,  pp.  145,  146. 
Title  of  the  cause. 

Sir — Take  notice  that  upon  the  pleadings  and  proceedings  in  this  action,  and 
affidavit,  'with  a  copy  of  which  you  are  herewith  served,  and  proof  that  no 
demurrer  or  answer  has  been  received,  I  shall  move  this  court  at  the  next  circuit 
court,  and  special  term  thereof,  appointed  to  be  held  at  the  court  house,  in  the 
city  of  Troy,  on  the  first  Monday  of  October  next,  for  the  relief  demanded  in  the 
complaint,  with  costs  of  action;  and,  also,  that  a  receiver  be  appointed  by  the 
court  of  the  estate,  property,  and  effects  of  the  defendant,  B.  H.,  in  this  action, 
with  the  usual  powers  and  directions,  and  with  such  security  and  in  such  form  as 
the  court  shall  direct  and  require;  or,  for  such  other  or  further  relief  as  the  court 
shall  think  proper  to  grant. 

Yours,  &c.,  J.  L.  F., 

Dated,  &c.,  Pl'ffs  att'y- 

To  J.  H.  R.,  Esq., 

Attorney  for  defendant. 


No.  141. 

ORDER   OF   REFERENCE    TO   APPOINT   A   RECEIVER. 
Ante,  p.  146 ;  see  Vol.  I.,  pp.  405,  406,  407. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  affidavits  and  the  pleadings  in  this  action;  and  on  motion 
of  J.  L.  F.,  of  counsel  for  the  plaintiff,  and  on  hearing  J.  H.  R.,  of  counsel 
for  the  defendant,  in  opposition  thereto  [or,  on  proof  of  due  service  of  notice  of 
this  motion,  no  one  appearing  to  oppose'] ;  it  is  ordered  that  it  be  referred  to  P.  V., 
of  ,  &c,  as  referee,  to  appoint  [or  to  nominate  and  report  to  the  court  a 

suitable  person  to  be  appointed]  a  receiver  of  the  estate,  property  and  effects  of 
the  defendant,  B.  A.  D.,  mentioned  in  the  pleadings  in  this  action,  with  the  usual 
powers  and  upon  the  usual  directions;  and  that  the  said  referee  take  from  such 
receiver  security  for  the  performance  of  his  trust,  to  wit:  A  bond  of  said  receiver, 
v.  s.  38 
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■with  two  sufficient  sureties,  in  the  penalty  of  $  ,  approved  by  said  referee, 

and  file  the  same  in  the  proper  office;  and  that,  upon  the  riling  of  the  report  of 
the  said  referee,  and  of  such  security,  such  receiver  be  vested  with  all  his  rights 
and  powers,  and  be  subject  to  the  duties  and  liabilities  of  receivers  according  to 
the  statute,  and  the  rules  and  practice  of  this  court. 

It  is  further  ordered  that,  on  such  appointment  being  made  and  security  exe- 
cuted, acknowledged,  approved  and  filed,  the  said  defendant  do  assign,  &c.  [as  in 
No.  US  post,  from  the  f  to  the  end.] 


No.    142. 

REPORT    OF    REFEREE   THEREON   APPOINTING   RECEIVER. 
See  Vol.  I. ;  406,  407. 

Title  of  the  cause,  (a) 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  entitled  action,  by 
,  &c,  bearing  date  the  day  of  ,  18     ,  whereby,  among  other 

things,  it  was  referred  to  the  undersigned,  residing  in  the  c!ty  of  Albany,  to 
appoint  a  receiver  in  this  cause,  and  to  take  from  the  said  receiver  the  requisite 
security;  I,  H.  H.,  the  referee  named  in  said  order,  do  report:  That  I  have  been 
attended  on  the  said  reference  by  the  attorney  and  counsel  of  the  plaintiff  and  of 
the  defendant:  That  I  thereupon  proceeded  on  the  matters  so  referred.  That  A. 
B.,  of  the  city  of  Albany,  was  proposed,  on  the  part  of  the  plaintiff,  to  be  the 
receiver  in  this  cause;  and  no  objection  being  made  to  his  appointment,  and 
deeming  him  a  fit  and  proper  person  for  such  trust,  I  have  appointed  him  to  be 
such  receiver.  That  the  said  A.  B.  thereupon  executed  a  bond,  in  the  usual  form, 
to  the  People  of  the  State  of  New  York,  in  the  penal  sum  of  $  ,  conditioned 

for  the  faithful  discharge  of  his  duties  as  such  receiver. 

That  W.  B.  and  H.  A.,  of  the  city  of  Albany,  were  proposed  as  sureties  of  the 
said  receiver;  and  being  satisfied,  by  their  affidavits  of  justification,  that  they  were 
each  worth  the  requisite  amount,  I  approved  of  the  said  sureties  as  sufficient;  and 
the  said  sureties  thereupon  executed  the  said  bond  jointly  with  the  said  receiver. 
And  I  do  further  report,  that  I  have  caused  the  said  bond,  with  my  approval 
indorsed  thereon,  and  the  said  affidavits  of  justification  to  be  filed  in  the  office  of 
the  clerk  of  this  court,  at  ,  &c. 

All  of  which  is  respectfully  submitted. 

H.  H., 
Dated,  &c.  Referee. 


(a)  If  the  order  of  reference  has  been,  not  to  appoint  a  receiver,  but  simply  to  report 
the  name  of  a  suitable  person,  and  also  report  upon  the  sufficiency  of  the  sureties,  the 
court  will,  by  order,  appoint  the  receiver  on  the  coming  in  of  the  report,  and  direct  the 
giving  security,  &o.,  as  in  the  above  form.    See  Vol.  I.,  p.  407. 
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No.  143. 

ORDER   APPOINTING   RECEIVER   BY   THE   COURT. 
Ante,  p.  145, 146. 

At  a  special  term,  &o.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  summons,  complaint  and  affidavits,  and  due  proof  of 
service  of  notice  of  mo'tion  therefor  [or,  On  reading  and  filing  report  of  referee 
to  nominate  a  suitable  and  proper  person  as  receiver,  and  report  thereon;  and, 
also,  upon  the  sufficiency  of  the  security  proposed,  bearing  date  the  ,  tyc.,  by 

which  it  appears  that  T.  M.  is  a  suitable  and  proper  person  to  be  appointed  receiver, 
and  that  ,  §"c.J.     On  motion  of  Mr.  Ingalls,  of  counsel  for  the  plaintiff,  no 

one  appearing  to  oppose  [or,  after  hearing  Mr.  Gale  for  the  defendant  in  opposi- 
tion thereto},  it  is  ordered  that  T.  M.,  Esq.,  of  ,  &c,  be  and  he  is  hereby 
apointed  receiver  *  of  thejestate  and  property,  real  and  personal,  things  in  action, 
debts,  equitable  interests  and  other  effects  of  the  said  defendant,  B.  A.  D.,  and 
which  belonged  to,  or  were  held  in  trust  for  him,  at  the  time  of  commencing 
this  action,  or  in  which  he  had  any  beneficial  interest,  except  such  property  as  is 
by  law  exempt  from  execution;  and,  also,  except  where  such  trust  has  been 
created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  some  person  other 
than  the  said  defendant  [and  if  there  be  real  estate  which  is  fraudulently  incum- 
bered, and  which  defendant  seeks  to  subject  to  his  execution,  after  removing  such 
incumbrance,  add:~\  and  of  the  real  estate  mentioned  and  described  in  said  com- 
plaint, and  the  rents,  issues,  incomes  and  profits  thereof  (o),  with  the  usual 
powers  and  duties  of  a  receiver,  according  to  the  statute  and  the  practice  of  the 
court,  upon  the  said  receiver  executing,  acknowledging,  and  filing  with  the  clerk 
of  this  court  a  bond,  in  the  usual  form,  to  the  People  of  this  State,  in  the  penalty 
of  $  ,  with  two  sufficient  sureties,  freeholders  or  householders  of  said  county 
of  Rensselaer,  to  be  approved  as  to  its  form  and  manner  of  execution  by  a  justice 
of  the  Supreme  Court,  f  And  it  is  further  ordered  that  the  said  defendant,  B.  A. 
D.,  do  assign,  transfer  and  deliver  to  said  receiver  on  oath,  under  the  direction' of 
H.  H.,  Esq.,  of  ,  &c,  herein  appointed  referee  for  that  purpose,  all  such 
property,  real  and  personal,  things  in  action,  equitable  interests,  and  other  effects, 
except,  as  aforesaid,  property  exempt  by  law  from  execution,  and  trust  property, 
where  the  trust  has  been  created  by,  or  trust  fund  proceeded  from,  some  person 
other  than  said  defendant.  [Specify,  also,  particular  articles  or  descriptions  of 
property,  if  any  such  are  specifically  set  forth  in  the  complaint,  and  sought  to  be 
reached  and  made  subject  to  the  plaintiff's  execution  and  judgment.']  And  that  he 
deliver  to  said  receiver,  in  like  manner,  all  bills,  notes,  contracts,  books  of  account, 
and  other  evidences  relating  thereto.    And  that  said  defendant  execute  and  deliver 


(a)  If  the  action  lie  brought  to  remove  an  incumbrance  from  and  enforce  the  execution 
of  the  judgment  upon  specific  personal  property,  described  in  the  complaint,  the  order 
should  state  distinctly  the  property  which  it  is  designed  to  put  in  the  receiver's  possession. 
See  Vol.  I.,  pp.  405,  406. 
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to  said  receiver,  under  the  direction  of  said  referee,  a  general  assignment  of  such 
property  and  effects;  [and  if  there  be  real  estate  sought  to  be  made  subject  to  the 
execution]  and,  also,  execute,  acknowledge  and  deliver  to  said  receiver,  under  the 
direction  of  said  referee,  a  conveyance  and  assignment  of  the  real  estate  mentioned 
in  said  complaint,  and  of  the  rents,  issues,  and  profits  thereof.  And  that  said 
defendant,  B.  A.  D.,  and  his  tenants,  &c,  attorn  to  the  said  receiver,  and  pay  to 
him  the  rents  and  profits  of  any  real  estate  of  which  the  said  defendant  is  entitled 
to  receive  the  rents  and  profits,  and  that  the  said  receiver  have  power  to  make 
leases  of  such  real  estate,  from  time  to  time,  not  exceeding  one  year,  as  he  may 
deem  advisable.  And  that  said  defendant  appear  before  said  referee,  as  he  shall 
be  summoned  or  required  to  do,  from  time  to  time,  and  produce  such  books, 
papers  and  accounts,  and  submit  to  such  examination  as  said  referee  shall  direct 
in  relation  to  any  matter  which  he  may  be  lawfully  required  to  disclose.  [Insert 
any  further  special  directions  or  provisions  which  the  court  may  have  allowed.]  (a) 


No.  144. 

BOND  OP  RECEIVER. 
See  Vol.  I.,  p.  407. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  0.  D.  and  B.  F.,  of,  &c,  are 
held  and  firmly  bound  unto  the  people  of  the  State  of  New  York,  in  the  sum  of 
dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid  to  the 
said  the  People  of  the  State  of  New  York.  For  which  payment,  well  and  truly 
to  be  made,  we,  and  each  of  us,  bind  ourselves  respectively  and  our  respective 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals.     Dated,  the        day  of  ,  18     . 

Whereas,  by  an  order  of  the  Supreme  Court,  bearing  date  the,  &c,  made  before, 
&c,  wherein  J.  M.,  is  plaintiff,  and  B.  H.  and  others  defendants,  it  was  ordered 
that  it  be  referred  to  A.  B.,  of,  &c,  as  referee  to  appoint  a  receiver  of  the  estate, 
property  and  effects  of  the  defendant  B.  H.,  &c.     [State  substance  of  the  order.] 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  A-  B.  shall  and  do, 
as  required  by  the  rules  and  practice  of  this  court,  duly  file  an  inventory,  and 
annually  or  oftener  if  thereunto  required,  duly  account  for  what  he  shall  so  receive 
or  have  in  charge  as  receiver  in  the  said  cause;  and  pay  and  apply  what  he  shall 
so  receive  or  have  in  charge,  as  he  may  from  time  to  time  be  directed  by  said  court 
and  obey  such  orders  as  said  court  may  from  time  to  time  make  in  relation  to  said 
trust,  and  in  all  respects  faithfully  discharge  the  duties  of  said  trust,  then  the 
above  obligation  to  be  void,  but  otherwise  to  be  and  remain  in  full  force. 

A.  B.  [l.  s.] 

Sealed  and  delivered  in  C.  D.  [l.  s.] 

presence  of  N.  Y.  E.  F.  [l.  s.] 


(o)  See  Vol.  I.,  p.  406. 
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Affidavit. 
Rensselaer  county,  ss.:   C.  D.  and  B.  F.,  of,  &c,  being  severally  duly  sworn 
each  for  himself,  the  said  CD.  says  that  he  is  a  freeholder  [householder]  in  said 
county  of  Rensselaer,  and  is  worth  dollars  oyer  and  aboye  all  debts  that 

he  owes,  and  all  liabilities  and  responsibilities  he  has  assumed  or  incurred.     And 
the  said  E.  F.,  for  himself,  says  that  he  is,  &c. 

CD. 
Severally  sworn  before  me,  &c.  E.  F. 

(Add  acknowledgment.) 

I  approve  the  within  bond  as  to  its  form  and  manner  of  execution. 

H.  H., 
Referee. 


No.  145. 

ORDER  APPOINTING  REFEREE  TO  TAKE  EXAMINATION. 

At  a  special  term  &c.  [as  in  iVb.  2.] 
Present,  &c. 
Title  of  the  cause,  (a) 

The  summons  and  complaint  in  this  action  having  been  served  more  than  twenty 
days,  and  no  answer  or  demurrer  having  been  received  on  behalf  of  the  defendant 
[or,  this  cause  having  been  brought  to  trial  before  the  court  without  a  jury,  and 
the  decision  of  the  judge  thereon  having  been  filed,  whereby  he  finds,  Ifc;  or,  the 
issues  of  fact  settled  in  this  cause  having  been  tried  by  jury,  and  the  verdict  of  the 
jury  thereon  having  been  filed  and  entered,  fyc,  fyc,  as  the  case  may  be~],  now,  on 
motion  of  Mr.  J.  F.  Porter,  of  counsel  for  the  plaintiff,  and  after  hearing  Mr. 
A.  A.  Lee,  of  counsel  for  the  defendants,  it  is  ordered  that  it  be  referred  to  John 
L.  Flagg,  Esq.,  counsellor  at  law,  of  the  city  of  Troy,  to  take  the  examination  of 
the  defendant,  B.  A.  D.,  and  of  such  witnesses  as  shall  be  produced  before  him, 
under  oath,  concerning  the  property,  chattels,  things  in  action,  equitable  interests, 
and  effects  of  the  said  defendant,  B.  A.  D.,  and  to  report  the  same  to  this  court 
with  all  convenient  speed;  and  that  said  referee  be,  and  he  is  hereby,  authorized 
and  empowered  to  direct  the  assignment,  transfer  and  delivery  to  the  receiver  here- 
tofore appointed  in  this  action  [or,  herein  appointed,  if  such  appointment  is 
embraced  in  the  same  order],  of  any  and  all  property  of  said  defendant,  goods, 
chattels,  things  in  action  and  equitable  interests,  which  shall  or  may  be  discovered 
in  his  possession  or  under  his  control,  and  belonging  to  or  held  in  trust  for  him  at  the 
time  of  the  commencement  of  this  action,  except  such  property  as  is  by  law  exempt 
from  execution,  and  except  where  the  trust  has  been  created  by,  or  the  fund  so 
held  in  trust  has  proceeded  from  some  person  other  than  said  defendant.  [If  there 


(a)  This  order  in  case  of  default,  or  where  no  preliminary  order  for  the  appointment  of 
a.  receiver  has  been  made,  may  be  combined  with  such  order  appointing  a  receiver  (ante, 
No.  143).  Where,  however,  a,  receiver  has  been  already  appointed  for  the  protection  of 
the  property,  pending  a  litigation,  the  order  appointing  a  referee  to  take  the  examination, 
4c,  must  necessarily,  as  in  the  present  form,  be  separate.    See  ante,  p.  146. 
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be  real  estate,  add:]  And,  also,  to  direct  a  written  assignment  and  conveyance  to 
said  receiver  of  the  real  estate  of  said  defendant,  mentioned  and  described  in  said 
complaint. 

And  it  is  further  ordered,  that  said  defendant,  B.  A.  D.,  do  appear  and  attend 
from  time  to  time,  and  when  summoned  or  required  so  to  do,  before  said  referee, 
and  produce  such  books,  accounts  and  papers,  and  submit  to  such  examination  as 
the  said  referee  shall  direct,  in  relation  to  any  matter  which  he  may  lawfully  be 
required  to  disclose. 


No.    146. 

NOTICE  TO  DEBTOR  TO  APPEAR  BEFORE  REFEREE  FOR  EXAMINATION'. 

Ante,  150. 
Title  of  the  cause. 

To  B.  A.  D.,  defendant: 

Take  notice  that  you  are  hereby  notified  and  required  to  appear  before  J.  L.  F., 
Esq.,  referee  appointed  in  this  action,  at  his  office,  in  the  city  of  Troy,  on  the 
day  of  ,  at  10  o'clock  in  the  forenoon,  to  be  examined,  under  oath,  con- 

cerning your  property,  pursuant  to  the  order  appointing  said  referee;  and  that  you 
are  required  to  produce,  then  and  there,  before  said  referee  your  books  of  account, 
&c.  [stating  what  papers  and  documents  are  demanded.'] 

Yours,  &c,  B.  H.  H., 

Dated,  &c,  Pl'ffs  att'y. 

(Or  the  notice  may  be  endorsed  on  a  certified  copy  of  the  order  of  reference,  as 
follows: ) 

Take  notice  that  you  are  required,  pursuant  to  the  within  order,  to  appear  before 
the  referee  therein  named,  at,  &c,  on,  &c.,  to  be  examined  on  oath  concerning  your 
property;  and  you  are  required  then  and  there  to  produce,  &c. 


No.  147. 

SUMMONS  BT  REFEREE  TO  PARTY  OR  WITNESS  (a)  TO  APPEAR. 
Ante,  p.  150. 

[Same  as  in  No.  120,  adding  the  underwriting  as  follows:] 
Underwriting. 

To  proceed  on  the  matters  referred  by  examining  you  concerning  your  property 
[or,  by  examining  you  as  a  witness  concerning  the  property  of  the  defendant  in 
this  action,  B,  A.  D.];  and  you  are  required  to  bring  with  you  certain  books  of 
account,  &c,  &c.  [stating  what  papers  or  documents  are  required.] 


(a)  A  witness  may  be  brought  before  the  referee  by  an  ordinary  subpoena,  if  the  party 
prefer  to  do  so.     Ante,  p.  151. 
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No.  148. 

ORDER  BY  REFEREE  THAT  THE  DEFENDANT  DELIVER  OVER  PROPERTY  TO  RECEIVER. 

Ante,  p.  153. 
Title  of  the  cause. 

It  appearing  to  my  satisfaction,  by  the  examination  of  the  defendant  B.  A.  D. 
[and  of  other  witnesses  produced,  sworn  and  examined  before  me] ,  on  the  reference 
before  me  held  pursuant  to  the  order  appointing  me  referee  herein,  bearing  date  on 
the        day  of  ,  that  said  defendant  has  certain  goods  and  chattels,  as  of  his 

own  property,  now  in  possession  of  defendant  R.  M.  D.,  that  is  to  say  [describing 
them  generally] ;  also,  certain  bills,  notes  and  evidences  of  debt,  that  is  to  say 
[specifying  them],  in  possession  of  said  defendant  R.  M.  D.;  also,  certain  accounts, 
the  books  of  original  entries  of  which  are  in  possession  or  under  the  control  of 
said  defendant,  B.'A.  D.,  &c,  &c,  [stating  as  particularly  as  may  be,  the  kind 
and  description  of  property  discovered  upon  such  examination],  I,  the  subscriber, 
referee  as  aforesaid,  do  hereby  order  and  direct  that  the  said  defendants,  B.  A.  D. 
and  R.  M.  D.,  do  forthwith  [or,  within  days  from  the  date  hereof]  deliver  over 
to  T.  M.,  Esq.,  the  receiver  in  this  action,  the  said  personal  property,  bills,  notes 
and  evidences  of  debt,  and  books  of  account,  each  of  said  defendants  delivering  to 
said  receiver  so  much  of  said  property,  bills,  notes,  evidences  of  debt  and  books 
of  account,  as  may  be  in  his  separate  possession;  and,  also,  all  other  property  (not 
exempt  from  execution),  evidences  of  debt,  books  of  account,  &c,  &c,  owned  by 
said  defendant  at  the  time  of  the  commencement  of  this  action,  and  which  are 
susceptible  of  delivery,  in  the  possession  of  or  under  the  control  of  either  of  the 
defendants. 

And  I  further  order  and  direct  that  said  defendant,  B.  A.  D.,  execute  and  deliver 
a  general  assignment  to  said  receiver,  to  be  approved  by  me,  [and  if  there  be  real 
estate]  and,  also,  execute,  acknowledge  and  deliver  to  said  receiver,  under  my 
direction,  a  conveyance  and  assignment  of  the  real  estate  mentioned  in  said  com- 
plaint, and  of  the  rents,  issues  and  profits  thereof. 

H.  H., 

Referee. 


No.  149. 

GENERAL  ASSIGNMENT  TO  RECEIVER. 
Ante,  pp.  151,  152. 

This  indenture,  made  the,  &c,  between  B.  A.  D.,  of,  &c,  of  the  first  part,  and 
T.  M.,  of,  &c,  receiver  appointed  by  the  Supreme  Court,  of  the  second  part: 
Whereas,  in  and  by  an  order  of  the  Supreme  Court  of  the  State  of  New  York,  in 
a  certain  cause  wherein  J.  M.  is  plaintiff  and  C.  D.  defendant;  which  order  bears 
date  the      day  of  ,  it  was  ordered,  among  other  things,  that  it  be  referred 

to  a  referee  residing  in  the  county  of  Rensselaer,  to  appoint  some  suitable  and 
proper  person  receiver  of  all  the  property,  equitable  interests  and  things  in  action, 
and  other  effects  of  the  said  party  of  the  first  part,  at  the  time  of  commencing  the 
action  herein,  to  wit,  on  the,  &c,  and  to  take  from  such  receiver  the  requisite 
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security  for  the  faithful  performance  of  his  duties;  and  that  the  said  party  of  the 
first  part  assign,  transfer  and  deliver  over  to  such  receiver,  on  oath,  under  the 
direction  of  the  said  referee,  all  the  property,  real  and  personal,  goods,  chattels, 
things  in  action,  equitable  interests  and  other  effects  which  belonged  to  or  were 
held  in  trust  for  said  party  of  the  first  part,  or  in  which  he  had  any  beneficial 
interest,  at  the  time  of  commencing  this  action,  except  such  articles  of  personal 
property  as  are  exempted  by  law  from  sale  on  execution,  and  except,  also,  where 
such  trust  has 'been  created  by  or  the  fund  so  held  in  trust  has  proceeded  from 
some  person  other  than  the  said  party  of  the  first  part;  and  that  the  said  party  of 
the  first  part  deliver  over,  in  like  manner,  all  bills,  notes,  contracts,  books  of 
account  and  other  evidences  relating  thereto.' 

And  whereas,  the  said  party  of  the  second  part  has  been  duly  appointed  such 
receiver,  and  has  given  and  filed  the  requisite  security,  pursuant  to  the  rules  and 
practice  of  the  said  court,  and  the  provisions  of  the  said  order:  Now,  this  inden- 
ture witnesseth  that  the  said  party  of  the  first  part,  in  obedience  to  the  said  order, 
and  in  consideration  of  the  premises  aforesaid  and  of  one  dollar  to  him  in  hand 
paid  by  the  said  party  of  the  second  part,  at  or  before  the  ensealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  hath  granted,  bar- 
gained, sold,  conveyed,  assigned,  transferred  and  delivered  over  to  the  said  party 
of  the  second  part,  under  the  direction  of  the  said  referee,  testified  by  his  approval 
endorsed  thereon,  all  and  every  the  estate,  real  and  personal,  chattels  real,  monies, 
outstanding  debts,  things  in  action,  equitable  interests,  property  and  effects  what- 
soever and  wheresoever,  of  or  belonging,  or  due  to,  or  held  in  trust  for  the  said 
party  of  the  first  part,  or  in  which  he  had  any  right,  title  or  interest,  at  the  time 
of  commencing  the  action  herein  contained,  to  wit:  on  the,  &c,  (except  such 
articles  of  personal  property  as  are  exempt  by  law  from  sale  on  execution,  and 
except,  also,  where  such  trust  has  been  created  by  or  the  fund  held  in  trust  has 
proceeded  from  some  person  other  than  the  said  party  of  the  first  part);  and,  also, 
all  deeds,  writings,  leases,  muniments  of  title,  books  of  account,  papers,  vouchers 
and  other  evidences  relating  or  appertaining  to  the  said  property,  equitable  interests, 
things  in  action  and  effects  hereby  granted  and  conveyed,  or  intended  so  to  be.  To 
have  and  to  hold  the  same  unto  him  the  said  party  of  the  second  part,  as  such 
receiver  as  aforesaid,  and  to  his  successors  and  assigns;  subject  to  the  present  and 
future  orders,  and  the  direction  and  control  of  the  said  Supreme  Court.  And  for  the 
better  and  more  effectually  enabling  the  said  party  of  the  second  part,  his  successors 
and  assigns,  <to  recover  and  receive  all  or  any  part  of  the  estate,  property,  book 
debts,  things  in  action  and  effects  hereby  granted,  conveyed,  assigned  and  trans- 
ferred, he,  the  said  party  of  the  first  part,  hath  made  and  appointed,  and  by  these 
presents  doth  make  and  appoint  the  said  party  of  the  second  part,  his  successors 
and  assigns,  the  attorney  and  attorneys  of  him,  the  said  party  of  the  first  part,  in 
his  name  or  otherwise,  to  commence,  continue,  discontinue  and  again  bring,  perfect, 
and  carry  out,  actions  and  suits  against  any  corporate  company;  association,  firm, 
person  or  persons,  for  or  on  account  of  all  or  any  part  of  the  said  estate,  property, 
equitable  interests,  things  in  action  or  effects. 

In  witness  whereof,  the  party  of  the  first  part  hath  hereunto  set  his  hand  and 
seal,  the  day  and  year  first  above  written. 

B.  A.  D.  [l.  s.J 

Sealed,  &c. 
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Endorsed. 
I  approve  of  the  within  assignment,  and  direct  that  the  party  of  the  first  part, 
therein  named,  execute  the  same  and  deliver  it  to  the  party  of  the  second  part. 

H.  EL, 
Dated,  &c.  Referee. 


No.  150. 

'  TRANSFER  OP  REAL  ESTATE  TO  A  RECEIVER. 
Ante,  pp.  151,  152. 

This  indenture  made  the        day  of  ,  between  B.  A.  D.,  of  ■,  &c,  of 

the  first  part,  and  T.  M.,  of  ,  &c,  receiver  appointed  by  the  Supreme  Court 

of  the  State  of  New  York,  of  the  second  part,  witnesseth:  Whereas  in  and  by  an 
order  of  the  Supreme  Court  in  this  action,  bearing  date  the  ,  &c,  it  was, 

among  other  things,  ordered  that  the  said  defendant,  B.  A.  D.,  execute,  acknowl- 
edge and  deliver  to  said  receiver,  under  the  direction  of  the  referee  appointed  in 
and  by  said  order,  a  conveyance  and  assignment  of  the  real  estate  mentioned  in 
the  complaint  in  this  action,  and  of  the  rents,  issues  and  profits  thereof:  (a)  Now 
this  indenture  witnesseth,  that  the  said  party  of  the  first  part,  in  obedience  to  the 
said  order,  and  in  consideration  of  the  premises  aforesaid,  and  of  one  dollar  to  him 
in  hand  paid  by  the  said  party  of  the  second  part,  before  the  execution  hereof,  the 
receipt  whereof  is  hereby  acknowledged,  hath  granted,  bargained,  sold,  aliened, 
released  and  confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  alien, 
release  and  confirm  unto  the  said  party  of  the  second  part  all  and  every  the  right, 
title,  estate  and  interest  of  the  said  B.  A.  D.,  party  of  the  first  part,  of  and  in  all 
that  certain  lot,  &c.,  together  with  the  appurtenances,  rents,  issues  and  profits 
thereof;  and  all  deeds,  evidences,  leases  and  papers  relating  thereto :  To  have  and 
to  hold  all  and  every  the  same  unto  and  to  the  use  of  the  said  T.  M.,  party  of  the 
second  part,  as  such  receiver,  his  heirs,  successors  and  assigns.  In  witness  whereof 
the  said  party  of  the  first  part  has  hereunto  set  his  hand  and  seal  the  day  and 
year  first  above  written.  B.  A.  D. 

Sealed  and  delivered  in  the 

presence  of  A.  T.  


No.  151. 

PETITION  BY  CREDITOR  FOR  LEAVE  TO-  COME  IN  AS  A  PARTY  ON  CONTRIBUTING  TO 
THE  EXPENSES  OF  THE  SUIT. 

Ante,  p.  154. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 
The  petition  of  B.  L.  G.,  of  ,  &c,  respectfully  showeth: 

That  he  is  a  creditor  by  judgment  of  the  defendant  in  the  above  entitled  action, 

the  manufacturing  company;  and  that  his  said  judgment  was  obtained  in 

(a)  See  No.  143,  ante,  p.  555. 

v.  s.  39 
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the  Supreme  Court  against  the  said  defendant,  for  the  sum  of  $  damages 

and  costs,  and  was  duly  entered  and  docketed  in  the  said  county  of  Rensselaer, 
on  the  day  of  ,  and  is  unpaid  in  whole  [or  in  part].    That  execution 

was  duly  issued  on  said  judgment  to  the  sheriff  of  the  county  of  Rensselaer, 
where  said  defendant's  principal  office  and  place  of  business  is,  on  the  ,  &c. 

[Showing  the  issuing  and  return  unsatisfied  of  execution,  as  in  complaint  ante 
No.  135;  or,  if  the  action  be  to  remove  a  fraudulent  incumbrance,  show  that  a 
specific  lien  has  been  acquired  upon  the  property,  as  in  complaint  No.  136.] 

That  this  action  was  commenced  on  or  about  the         day  of  ,  in  favor  of 

the  plaintiff,  A.  B.,  and  all  other  persons,  being  judgment  creditors,  similarly 
situated,  who  should  come  in  and  contribute  to  the  expenses  thereof,  against  the 
defendant  for  [state  substance  of  demand  for  relief  in  the  complaint].  And  such 
proceedings  have  been  had  in  said  action,  *  that  by  an  interlocutory  order  of 
judgment  in  said  action  a  receiver  has  been  appointed  of  the  property  and  effects 
of  said  defendant,  and  said  receiver  has  become  duly  qualified  to  act  by  filing  the 
requisite  security,  and  is  now  in  possession  of  the  said  property  and  effects  of 
said  company,  the  defendant  aforesaid. 

Your  petitioner  further  shows,  that  since  the  appointment  of  said  receiver,  now 
more  than  one  year  past,  no  proceedings  whatever  have  been  taken  in  said  action, 
the  said  plaintiff's  attorney  having  died,  and  no  new  attorney  having  been  appointed, 
&c,  &c.  [or  state  any  cause  showing  the  necessity  or  propriety  of  allowing  the 
creditor  to  come  in  as  a  party],  and  no  steps  whatever  having  been  taken  by  the 
said  plaintiff,  or  the  said  receiver,  toward  bringing  the  said  action  and  proceedings 
to  a  close. 

Your  petitioner  further  shows,  that  he  is  desirous  of  being  made  a  party  to  such 
action,  and  of  prosecuting  the  same  to  its  final  termination,  by  collecting  in  and 
distributing  the  assets  of  said  company  pro  rata  among  all  the  creditors,  and  is 
willing  and  hereby  offers,  upon  being  allowed  to  come  in  as  such  party,  to  contri- 
bute his  proportion  to  the  expenses  of  such  action. 

Wherefore,  your  petitioner  prays  that  by  an  order  of  this  court  he  may  be 
allowed  to  come  in  and  be  made  a  party  plaintiff  to  this  action,  with  the  said 
plaintiff  A.  B.,  upon  payment  to  him  of  your  petitioner's  ratable  share  of  the 
costs  and  expenses  of  this  action,  in  proportion  to  the  amount  of  his  said  judgment, 
to  be  settled  by  the  clerk,  or  otherwise  ascertained  and  allowed  by  the  court,  or 
for  such  other  or  further  relief  as  to  the  court  shall  seem  proper. 

And  your  petitioner  will  ever  pray. 

Dated,  &c.  B.  L.  G. 

(Add  verification.,)  

No.  152. 

OiDBB  THBBBON. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 
On  reading  and  filing  petition  of  B.  L.  G.,  duly  verified,  and  bearing  date  the 
,  &c,  praying  for  leave  to  come  in  as  a  party  plaintiff,  on  contributing  to 


IN  ACTIONS  BY  JUDGMENT  CREDITORS.  563 

the  expenses  of  this  action,  on  motion  of  Mr.  ,  of  counsel  for  the  petitioner, 

and  after  hearing  Mr.  ,  of  counsel  for  the  plaintiff:     Ordered  *  that  the  said 

B.  L.  G.  he  allowed  to  come  in,  and  that  he  be  and  hereby  is  made  a  party  plain- 
tiff in  this  action,  on  paying  to  the  said  plaintiff  the  sum  of  $  ,  being  his 
ratable  proportion  of  the  costs  and  expenses  of  this  action.  [Or,  after  the  * 
add:}  that  it  be  referred  to  the  clerk  of  this  court  to  settle  the  costs  and  disburse- 
ments of  this  action,  and  ascertain  and  report  to  the  court  the  amount  thereof, 
and  what  would  be  the  ratable  share  thereof,  in  proportion  to  the  amount  of  his 
said  judgment,  for  the  said  B.  L.  G.  to  contribute  and  pay,  to  the  end  that  on  the 
coming  in  and  confirmation  of  said  report,  a  further  order  may  be  made  allowing 
the  said  B.  L.  G.  to  come  in  and  be  made  a  party  on  payment  of  his  just  propor- 
tion of  such  costs  and  expenses. 


No.  153. 

JUDGMENT  IN  CREDITOR'S    SUIT   THAT  PLAINTIFF'S  DEBT   BE  PAID  OUT  OF  FUNDS 
COLLECTED  IN  RECEIVER'S  HANDS. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

The  summons  and  copy  complaint  having  been  served  personally  on  the  defendant 
more  than  twenty  days,  and  no  demurrer  or  answer  having  been  received,  (a)  and 
an  interlocutory  order  having  been  made  in  this  action,  bearing  date  on  the  day 
of  ,  whereby  a  receiver  was  appointed,  of  the  estate  and  property,  equitable 

interests  and  effects  of  the  said  defendant,  with  the  usual  powers  and  duties,  and 
upon  the  usual  directions;  and  the  said  receiver  having  become  duly  qualified  by 
filing  the  requisite  security  and  taken  upon  himself  the  duties  of  said  trust,  and 
having  proceeded  to  reduce  said  property  and  effects  to  money,  as  far  as  practi- 
cable [and  collected  a  sum  sufficient,  as  appears  by  his  report  thereof,  or  by  the 
report  of  H.  H.,  Esq.,  referee  appointed  to  take  and  state  said  receiver's  accounts; 
or  otherwise,  as  the  proceeding  or  facts  may  be] ;  now,  therefore,  on  motion  of,  &c, 
it  is  adjudged  that  out  of  the  moneys  in  the  hands  of  the  said  receiver,  so  collected 
and  held  by  him,  the  said  receiver,  after  deducting  his  charges  for  disbursements 
and  commissions,  at  the  rate  allowed  by  law,  do  pay  the  plaintiff  or  his  attorney 
his  costs  .and  disbursements  of  this  action,  in  the  sum  of  $  ,  and  take  his 

receipt  therefor.  And  that  out  of  the  residue  of  said  moneys,  he  pay  the  said 
plaintiff  or  his  attorney,  the  amount  of  his  said  debt  and  judgment,  to  wit,  the 
sum  of  $  with  interest  thereon  from  the  time  said  judgment  was  entered, 

to  wit,  the        day  of  ,  and  take  from  said  plaintiff  an  acknowledgment 

of  satisfaction  of  said  judgment  #  and  deliver  the  same  to  said  defendant  [or,  to 
the  clerk  of  the  county  of  ],  to  the  end  that  said  judgment  may  be  cancelled 

and  discharged  of  record.     [If  there  be  no  other  claimants  upon  the  fund  in  the 


(a)  If  there  has  been  a  trial  by  the  court,  or  by  referees,  or  a  trial  of  issues  of  fact  by  a 
jury,  the  formal  commencement  of  the  judgment  may  be  adapted  from  some  of  the  pre- 
cedents heretofore  given  in  cases  of  foreclosure.  See  Nos.  108  (d),  (e),  (/),  (g)3  ante, 
pp.  524-526. 
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receiver's  hands,  add:]  And  it  is  further  adjudged  that  said  receiver  do  pay  over 
to  the  said  defendant  the  residue  of  the  moneys  so  remaining  in  his  hands,  or 
account  with  him  for  the  same,  and  deliver  to  him  all  and  singular  the  property 
and  effects,  books  of  account,  evidences  of  debt,  or  other  papers  or  documents 
relating  to  said  trust  estate,  on  demand  of  said  defendant;  and  also,  if  said  defend- 
ant shall  so  require,  that  said  receiver  execute  back  to  him  a  general  release  and 
assignment  of  all  and  singular,  the  property,  equitable  interests  and  effects,  of  said 
trust  estate,  remaining  in  his  hands  undisposed  of.  On  'which  assignment  and 
delivery  being  made,  it  is  adjudged  that  the  said  receiver  be  discharged  from  his 
said  trust,  and  his  bond  be  delivered  up  to  him  and  cancelled. 

(If  the  amount  in  the  receiver's  hands  is  not  sufficient  to  pay  the  debt  and  costs, 
the  judgment  must  of  course  be  varied  to  meet  the  facts,  and  will  merely  direct 
the  receiver  to  pay  the  amount  so  collected  upon  the  judgment,  and  take  the  plain- 
tiff's receipt  therefor.  If  assets,  &c,  remain  undisposed  of,  the  court  may  direct 
their  sale  and  application. 

If  there  are  other  claimants  upon  the  fund,  or  the  receivership  has  been  extended 
over  the  property  in  a  subsequent  suit,  the  court,  instead  of  ordering  the  surplus 
to  be  paid  over  to  the  defendant,  will  direct  it  to  be  brought  into  court,  to  abide 
the  further  order  of  the  court.) 


No.  154. 

THE  LIKE,  APPOINTING  RECEIVER  WITH  DIRECTIONS. 
See  Ante,  p.  157. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

The  summons,  with  copy  complaint,  having  been  served  more  than  twenty  days, 
and  no  demurrer  or  answer  having  been  received,  now,  therefore,  on  due  proof  of 
service  thereof,  and  of  notice  of  application  for  judgment,  on  motion  of,  &c, 
no  one  appearing  to  oppose  [or,  after  hearing,  Ifc,  as  the  case  may  be],  it  is 
ordered  and  adjudged,  that  T.  M.,  Esq.,  of,  &c,  be,  and  he  hereby  is,  appointed 
receiver.  [Same  as  in  No.  143,  from  the  *  to  the  end,  and  then  add:]  And  it  is 
further  ordered  and  adjudged,  that  the  said  receiver  do  proceed  according  to  the, 
statute  in  such  case  provided,  and  the  rules  and  practice  of  the  court,  to  take 
possession  of  all  such  property,  debts,  equitable  interests,  things  in  action  and 
effects  of  the  said  defendant,  and  receive  and  sell  the  same,  or  otherwise  reduce  the 
same  to  money,  or  compromise  or  settle  such  debts  and  demands  as  are  unsafe 
or  of  doubtful  character,  and  collect  all  debts  and  demands,  and  dispose  of  the 
personal  property  and  assets  as  he  may  deem  most  advisable.  And  it  is  further 
adjudged  that,  out  of  the  proceeds  thereof,  the  said  receiver,  after  first  deducting 
his  lawful  commissions  and  charges,  do  pay  to  the  plaintiff  or  his  attorney,  the 
costs  of  this  action  and  disbursements,  herein  adjusted  at  the  sum  of  $  ,  and 

take  his  receipt  therefor;  and  out  of  the  residue  thereof  (if  any  remain),  do  pay 
the  plaintiff  his  said  judgment,  to  wit,  the  sum  of  $>  with  interest  thereon 

from  the        day  of  ,  the  time  of  the  rendering  and  entry  of  said  judg- 
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ment,  or  so  much  thereof  as  the  moneys  so  collected  and  received  by  the  said 
receiver  will  pay,  and  take  his  receipt  therefor,  if  the  moneys  are  not  sufficient  to 
pay  the  whole  of  said  judgment  and  costs;  but,  if  sufficient,  then  that  said  receiver 
take  from  said  plaintiff  an  acknowledgment  of  satisfaction  of  said  judgment,  &c,  &c. 
[Proceed  as  in  the  foregoing  form,  from  the  *  to  the  close;  or,  instead  of  directing 
the  payment  of  the  residue,  {after  the  plaintiff's  debt  is  satisfied)  to  the  defendant, 
add:]  And  it  is  further  ordered  and  adjudged  that,  after  the  payment  of  the  said 
plaintiff's  costs,  and  his  said  debt  and  judgment,  and  the  interest  thereon  as  afore- 
said, the  said  receiver  bring  the  residue  thereof  into  court  and  deposit  the  same 
with  the  treasurer  of  the  said  county  of  Rensselaer  [or,  the  Troy  City  Bank,  Sfc, 
as  may  be  directed  by  the  court] ;  and  that  he  make  his  report  of  his  doings  under 
this  judgment,  as  well  as  an  account  and  inventory  of  the  property  and  effects 
received  and  disposed  of  by  him,  and  also  such  as  are  still  remaining  in  his  hands 
undisposed  of,  to  this  court,  with  all  convenient  speed,  to  the  end  that  such 
farther  direction  and  order  may  be  made  in  the  premises  as  the  nature  of  the  case 
may  require. 


No.  155. 

THE   LIKE,    SETTING   ASIDE    AND   DECLARING  VOID    A   FRAUDULENT    INCUMBRANCE 
OF   REAL   AND    PERSONAL   PROPERTY. 

See  ante,  p.  158. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c.  (a) 


A-  B.,  plaintiff, 
agt. 
A.  D.  and  R.  M.  D.,  defendants. 


The  summons,  &c.  [as  in  No.  153];  now  therefore,  on  motion  of  J.  L.  F., 
attorney  and  counsel  for  the  plaintiff  [and  after  hearing  N.  F.,  of  counsel  for  the 
defendant,  R.  M.  D.],  it  is  adjudged,  that  the  judgment  of  this  court  entered 
on'confession  in  the  clerk's  office  of  the  county  of  Greene,  on  the  day  of 
in  favor  of  the  defendant  herein,  R.  M.  D.,  against  the  defendant  B.  A.  D.,  for  the 
sum  of  $  'damages  and  $  costs,  together  with  the  proceedings 

thereunder,  including  the  execution  issued  on  said  judgment,  the  sale  of  the  real 
and  personal  property  thereon,  and  the  sheriff's  certificate  of  sale  of  the  real  estate 
to  the  defendant,  R.  M.  D.,  bearing  date  the        day  of  ,  be  and  the  same 

hereby  are  set  aside  and  vacated,  and  declared  null  and  void  and  of  no  effect  what- 
ever, and  the  said  judgment  is  ordered  and  adjudged  to  be  cancelled  and  discharged 
of  record  by  the  clerk  of  said  county  of  Greene.  And  it  is  further  adjudged,  that 
the  plaintiff  in  this  action  be  authorized  to  proceed  upon  his  execution  issued- upon 
the  judgment  in  the  Supreme  Court,  wherein  he  is  plaintiff  and  said  defendant  B. 
A.  D.,  defendant,  for  $         •   damages  and  costs,  entered  in  the,  offiqe  of  the  clerk 


(a)  The  judgment  in  this  form  corresponds  with  the  complaint  No.  136,  ante,  p.  548.     It 
may  be  varied  to  meet  the  case  of  a  fraudulent  sale,  mortgage,  or  assignment. 
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of  Columbia  county,  and  a  transcript  thereof  filed  and  docketed  in  the  county  of 
Greene;  or  issue  another  execution  thereon,  if  it  be  necessary,  and  that  said 
defendant,  R.  M.  D.,  turn  out  and  deliver  to  said  sheriff,  upon  such  execution  so 
issued  or  hereafter  to  be  issued,  said  personal  property,  to  wit  [describing  it],  to 
be  sold  and  applied  upon  the  same;  and,  if  not  sufficient  to  satisfy  the  same,  with 
interest  thereon  and  sheriff's  fees,  and  costs  of  this  action  herein  adjudged  and 
settled  at  the  sum  of  $  ,  which  the  said  defendant,  B.  A.  D.,  is  hereby 

adjudged  to  pay  to  the  said  plaintiff,  that  said  sheriff  thereupon  proceed  to  adver- 
tise and  sell  said  real  estate  for  the  payment  and  satisfaction  of  the  same. 

And  it  is  further  adjudged,  that  if  said  property,  real  and  personal,  be  not 
sufficient  to  pay  said  judgment,  interest  and  sheriff's  fees,  and  the  said  costs  of  this 
action,  that  said  plaintiff  have  further  execution  for  the  same  against  the  said 
defendant,  B.  A.  D. 


No.  156. 

THE  LIKE,  SETTING  ASIDE  FRAUDULENT  CONVEYANCE,  WITH  DIRECTIONS  TO 
RECEIVER  TO  SELL  THE  PROPERTY  AND  APPLY  THE  PROCEEDS  OF  THE  SAME 
TO   THE   PLAINTIFF'S. DEBT. 

Ante,  pp.  152,  157,  158. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  last  form. 

The  summons  in  this  action  having  been  personally  served  on  the  defendants, 
more  than  twenty  days,  and  no  demurrer  or  answer  having  been  received  [or,  this 
action  having  been  brought  to  trial,  Sfc,  as  in  one  of  the  forms,  No.  108  (<2),  (e), 
(/),  (g)],  and  an  interlocutory  order  having  been  made,  bearing  date  the  day 
of  ,  whereby  H.  H.,  Esq.,  was  appointed  receiver  of  the  estate  and  property, 

equitable  interests  and  effects  of  the  said  defendant,  B.  A.  D.,  including  the  pro- 
perty, real  and  personal,  mentioned  in  the  complaint,  in  the  possession  of  the 
defendant,  R.  M.  D.;  and  the  said  receiver  having  duly  qualified  and  taken  upon 
himself  the  discharge  of  the  duties  of  his  trust;  now,  therefore,  on  motion  of  Mr. 
,  of  counsel  for  the  said  plaintiff,  it  is  adjudged,  that  the  deed  of  conveyance, 
executed  by  the  defendant,  B.  A.  D.,  to  the  defendant,  R.  M.  D.,  of  the  premises 
mentioned  and  described  in  the  complaint  bearing  date  the        day  of  ,  be, 

and  the  same  is  fraudulent  and  null  and  void,  and  that  the  same  be  set  aside  and 
discharged  of  record;  and  that  said  defendants  execute,  acknowledge  and  deliver 
to  the  said  receiver  a  conveyance  and  quit  claim  of  said  premises,  as  described  in 
said  complaint,  as  follows:  [Insert  description.]  And  it  is  further  adjudged  and 
ordered,  that  the  said  receiver  do  forthwith  thereafter  proceed  to  sell  at  public 
auction  *  [specifying  the  mode  of  sale,  advertising,  Sfc,  4rc],  the  said  property  so 
conveyed;  and  out  of  the  proceeds  thereof,  after  first  deducting  the  expenses  of 
said  sale  and  his  lawful  commissions  and  charges,  that  said  receiver  do  pay  the 
plaintiff  or  his  attorney,  the  costs  of  this  action,  herein  adjusted  and  settled  at 
the  sum  of  $  ;  and,  out  of  the  residue  thereof,  if  sufficient  for  that  purpose, 

that  he  pay  the  said  plaintiff's  debt  and  judgment,  to  wit,  the  sum  of  $  ,  with 
interest  thereon  from  the        day  of  .     [Directing  the  residue  either  to  be 
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paid  over  to  the  defendant,  and  the  receiver  discharged,  as  in  No.  153;  or,  brought 
into  court,  as  in  No.  154;  or  otherwise  disposed  of,  as  the  nature  of  the  case  may 
require.'] 


No.  15?. 

OEDBB,  SUBSEQUENT   TO   JUDGMENT,  THAT    RECEIVER   SELL  AND  APPLY   PROCEEDS. 

See  ante,  p.  152. 

At  a  special  term,  &o.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  the  judgment  heretofore  rendered  in  this  action,  entered  in  the  office  of  the 
clerk  of  the  county  of  Rensselaer,  declaring  fraudulent  and  void  a  certain  convey- 
ance executed  by  the  defendant,  B.  A.  D.,  to  the  defendant,  R.  M.  D.,  and 
appointing  a  receiver  of  the  property  therein  mentioned;  and  on  reading  and  filing 
the  petition  of  said  plaintiff,  hearing  date,  on,  &c,  whereby  it  appears  that  said 
receiver  has  taken  possession  of  said  property,  and  has  taken  from  said  defendants, 
under  the  direction  of  the  referee  herein  appointed,  an  assignment  thereof;  now, 
therefore,  on  motion  of  Mr.  ,  of  counsel  for  the  plaintiff,  it  is  ordered  that 

said  receiver  do  proceed  forthwith  to  sell  at  public  auction,  &c.    [Proceed  as  in  the 
foregoing,  from  the  *  to  the  close.] 


No.  158. 

JUDGMENT   DISMISSING   COMPLAINT   WITH   COSTS,    TO    THE   DEFENDANT,  TO   BE  SET 
OFF   AGAINST   SO   MUCH   OF   PLAINTIFF'S   DEBT. 

See  ante,  p.  159. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

This  cause  having  been  brought  on  for  trial  before  the  court,  without  a  jury,  and 
the  decision,  in  writing,  of  the  judge  having  been  made  and  filed,  whereby  he 
finds  and  decides,  &c.  [stating  substance  thereof] ;  now,  therefore,  on  motion  of 
Mr.  ,  of  counsel  for  the  said  defendant,  it  is  adjudged  that  the  summons 

and  complaint  in  the  above  entitled  action  be,  and  the  same  is  hereby  dismissed; 
and  that  the  said  defendant  recover  against  the  said  plaintiff  the  sum  of  $  , 

adjusted  and  settled  as  and  for  the  costs  and  disbursements  of  this  action;  and 
that  said  costs  be,  and  the  same  hereby  are,  set  off  against  so  much  of  the  plaintiff's 
said  judgment  in  the  Supreme  Court,  against  the  defendant  mentioned  in  said 
complaint,  and  entered  in  the  clerk's  office  in  the  county  of  Rensselaer,  on  the 
day  of  »  for  $  ,  damages  and  costs,  (a) 


(a)  If  there  are  two  defendants,  who  defend  separately,  one  may  have  a  judgment  for 
costs,  like  the  foregoing,  to  be  set  off  against  so  much  of  plaintiff's  debt,  and  the  other  a 
judgment  for  costs  absolutely. 
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CHAPTER  IV. 

FORMS  IN  ACTIONS  OF  ACCOUNTING. 
No.    159. 

COMPLAINT  BY  ONE  PARTNER  AGAINST  HIS  CO-PARTNER  WHERE  TIME  AGREED 
FOR  DISSOLUTION  HAS  NOT  ARRIVED,  ALLEGING  MIE  MISCONDUCT  OF  THE 
DEPENDANT   AS   THE    GROUND    FOR   DISSOLUTION    OP    THE   CO-PARTNERSHIP. 

See  ante,  p.  187. 

Title  of  the  cause. 

The  above-named  plaintiff  complains  of  the  defendant,  and  alleges  the  follow- 
ing facts,  constituting  his  cause  of  action : 

That  on  or  about  the         day  of  ,  1862,  at,  &c,  the  plaintiff  entered  into 

an  agreement  with  the  said  defendant  to  form  a  partnership  with  him,  in  the 
business  of  manufacturing  paper,  which  agreement  was  reduced  to  writing  and 
signed  by  the  plaintiff  and  by  said  defendant,  and  is  hereto  annexed,  and  forms 
part  of  this  complaint. 

That  said  plaintiff  and  defendant  entered  upon  and  have  ever  since  continued  to 
carry  on  the  said  co-partnership  business,  under  and  in  pursuance  of  said  agree- 
ment, no  other  articles  or  instrument  having  ever  been  executed  between  them. 

That  since  the  commencement  of  said  partnership  the  defendant  has,  from  time 
to  time,  applied  to  his  own  use,  from  the  receipts  and  profits  of  said  business, 
large  sums  of  money,  greatly  exceeding  the  proportion  thereof  to  which  he  was 
entitled,  and,  in  order  to  conceal  the  same,  said  defendant,  who  has  always  had 
the  management  of  the  co-partnership  books,  has  never  balanced  said  books. 

That  on  or  about  the        day  of  ,  1862,  the  plaintiff  discovered  that  the 

defendant  was  greatly  indebted  to  said  co-partnership,  by  reason  of  his  applying 
the  co-partnership  moneys  to  his  own  use,  as  aforesaid;  that  the  plaintiff  then 
requested  the  defendant  to  pay  all  co-partnership  moneys  that  he  received  into  the 
Bank,  in  which  the  co-partnership  was  accustomed  to  keep  its  accounts, 
and  to  draw  therefrom  only  such  sums  as  such  co-partnership  had  occasion  for; 
that  said  defendant  wholly  disregarded  said  request,  and  continued  to  apply  the 
co-partnership  moneys  received  by  him  to  his  own  use,  without  depositing  the  same 
in  said  bank,  or  any  other  bank,  to  the' credit  of  the  firm,  and  has  also  taken  to 
his  own  use  moneys  received  by  the  clerks  of  said  firm,  and  has  by  such  means 
greatly  increased  his  debts  to  the  co-partnership,  without  affording  to  the  plaintiff 
any  adequate  means  of  ascertaining  the  true  state  of  his  accounts. 

That  the  defendant  has  received  the  sum  of  $  over  and  above  his  due- 

proportion  of  the  co-partnership  profits,  and  that  he  continues  to  collect  the 
co-partnership  debts  and  appropriate  the  moneys  to  his  own  use. 
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Wherefore  the  plaintiff  demands  judgment  that  the  said  copartnership  may  be 
dissolved,  and  an  account  taken  of  all  the  said  co-partnership  dealings  and  trans- 
actions from  the  commencement  thereof,  and  of  the  moneys  received  and  paid  by 
the  plaintiff  and  defendant  respectively  in  relation  thereto;  that  the  property  of 
the  firm,  real  and  personal,  be  sold,  and  the  co-partnership  debts  and  liabilities 
be  paid  off,  and  the  surplus,  if  any,  divided  between  the  plaintiff  and  defendant, 
according  to  their  respective  interests. 

That  in  the  meantime  the  defendant  may  be  restrained  by  the  order  of  the 
court  from  collecting  or  receiving,  or  in  any  manner  interfering  or  intermeddling 
with  or  disposing  of  the  partnership  debts  or  moneys,  or  other  property  or  effects 
of  said  partnership. 

And  that  a  receiver  of  the  partnership  moneys,  property  and  effects  may  be 
appointed,  with  the  usual  powers  and  duties. 

And  for  such  other  and  further  relief  as  the  nature  of  the  case  may  require. 

C.  P.  T., 

Pl'ffs  att'y. 
(Add  the  usual  verification.) 


No.    160. 

COMPLAINT  BT  ADMINISTRATOR  OF  DECEASED  PARTNER  AGAINST  A  SURVIVING 
PARTNER,  PRATING  AN  ACCOUNTING,  AND  ALLEGING  GROUNDS  FOR  AN 
INJUNCTION   AND    RECEIVER. 

See  ante,  pp.  183,  184,  188. 
Title  of  the  cause. 

The  above-named  plaintiff,  who  has  been  duly  appointed  by  the  surrogate  of 
Albany  county,  and  has  been  duly  qualified  to  act,  as  administrator  of  all  and 
singular,  the  goods,  chattels  and  credits  of  W.  B.  H.,  deceased,  complains  of  the 
defendant  and  alleges : 

That  on  or  about  the        day  ,  1861,  the  said  W.  B.  H.,  and  the  defen- 

dant, A.  V.  S.,  entered  into. a  partnership  as  traders  and  merchants,  in  the  city 
of  Albany,  rathe  business  of  buying  and  selling  groceries,  under  an  agreement,  which 
was  reduced  to  writing,  and  signed  by  the  said  W.  B.  H.  and  the  said  defendant, 
and  is  in  the  words  and  figures  following,  viz. :    [Set  forth  the  agreement.'] 

That  the  said  copartnership  business  was  entered  upon,  pursuant  to  said  agree- 
ment, and  continued  to  be  carried  on  under  and  pursuant  to  the  same  up  to  the 
time  of  the  death  of  the  said  W.  B.  H.,  which  occurred  on  the        day  of  , 

1862. 

That  said  W.  B.  H.,  in  his  lifetime  and  during  the  continuance  of  said  copart- 
nership Advanced  large  sums  of  money  towards  the  capital  stock  of  said  copartner- 
ship, and  that  said  firm,  during  all  the  time  of  the  continuance  of  said  partnership 
carried  on  an  extensive  and  lucrative  business  in  the  buying  and  selhng  groceries 
and  provisions,  and  realized  large  profits  therefrom,  the  amount  of  which  plaintiff 
cannot  with  certainty  state. 

That  at  the  time  of  the  death  of  the  said  W.  B.  H.  there  was  on  hand  a  large 

V.   3.     40 
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amount  of  personal  property,  consisting  of,  &c.  [name  it]  of  the  estimated  value 
of  $  ,  real  estate,  situated,  &c.  [describe  it]  of  the  estimated  value  of  $  , 
together  with  book  accounts,  notes,  and  other  demands  of  the  estimated  value  of 
$  ,  making  the  whole  amount  of  the  real  and  personal  property  and  effects, 

and  nominal  assets  of  said  copartnership,  at  the  time  of  the  death  of  the  said 
W.  B.  H.,  about  $ 

That  the  debts  and  liabilities  of  said  firm  amounted  to  about  $ 

That  the  balance,  after  deducting  the  bad  and  allowing  for  doubtful  debts,  and 
the  depreciation  of  property,  stock,  &c,  represented  the  then  present  value  and 
worth  of  said  firm,  amounting,  according  to  the  best  knowledge,  information  and 
belief  of  the  plaintiff  to  not  less  than  the  sum  of  $ 

That  the  said  defendant  and  said  W.  B.  H.,  under  their  said  copartnership  agree- 
ment, were  each  entitled  to  share  one-half  in  the  capital  stock,  profits  and  then 
present  value  of  said  firm,  after  the  payment  and  discharge  of  its  debts  and 
liabilities  as  aforesaid. 

That  after  the  death  of  said  TV.  B.  H.,the  said  defendant  continued  individually, 
and  still  continues  in  the  possession  of  the  store  and  all  the  real  and  personal  pro- 
perty of  said  partnership,  and  to  manage  and  carry  on  said  business,  and  to  sell 
and  dispose  of  said  stock,  and  to  collect  the  debts  and  choses  in  action,  and  to 
pay  the  debts  and  liabilities  of  said  firm  out  of  the  avails  thereof. 

That  said  defendant  since  the  death  of  said  W.  B.  H.  has  collected  large  sums 
of  money  out  of  the  assets  and  choses  in  action  of  said  firm,  the  amount  of 
which  the  plaintiff  does  not  know  and  cannot  ascertain,  which  sums  are  justly 
chargeable  against  said  defendant  in  his  accounts  with  said  firm. 

That  said  defendant  has  not  paid  over  to  said  plaintiff,  as  administrator,  &c, 
any  moneys  or  other  proceeds  of  said  copartnership  since  the  death  of  said 
"W.  B.  H.  [or  except  the  sum  of  $  ],  nor  has  he  assigned,  transferred,  or 

delivered  over  to  said  plaintiff  any  of  the  assets,  securities  or  other  property  of 
said  copartnership,  except,  &c.  [describe  it.~\ 

That  [with  the  exception  of  the  above-mentioned  property]  all  the  property, 
stock,  bills,  notes,  book  accounts,  and  other  assets  of  said  copartnership,  are  in 
the  possession  of  and  under  the  sole  control  and  management  of  said  defendant, 
and  that,  as  plaintiff  is  informed  and  believes  the  said  defendant  has  been  and 
still  continues  collecting  the  said  notes  and  accounts,  and  reducing  said  property 
to  money  as  fast  as  the  same  can  be  done,  and  without  accounting  to  the  plaintiff 
therefor. 

That  within  a  few  weeks  last  past,  as  the  plaintiff  is  informed  and  believes,  the 
said  defendant  has  become  embarrassed  in  business  and  has  stopped  payment,  and 
allows  all  his  business  paper  and  obligations  now  falling  due  to  be  protested,  and 
that  a  large  amount  thereof  lies  under  protest  in  one  or  more  of  the  banks  of  the 
city  of  Albany. 

That  on  account  of  the  embarrassment  and  insolvency  of  said  defendant,  as  the 
plaintiff  is  also  informed  and  believes,  the  said  defendant  is  unable  to  give  any 
security  for  the  payment  to  said  plaintiff,  as  the  representative  of  said  W.  B.  H., 
deceased,  of  the  value  of  the  interest  of  said  W.  B.  H.  in  said  copartnership. 
And  the  plaintiff  alleges  that  he  has  requested  of  said  defendant  a  statement  and 
account  of  said  copartnership  transactions,  which  the  defendant  refused  to  gjve, 
and  that  he  has  offered  defendant  to  settle  and  wind  up  the  affairs  of  said  late 
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copartnership  in  the  manner  specified  in  said  agreement,  which  he  refused  to  do. 
[Or  has  neglected  to  do,  though  a  reasonable  time  has  long  since  elapsed.'] 

Wherefore  the  plaintiff  demands  judgment,  that  an  account  may  be  taken  of  all 
the  said  copartnership  dealings  and  transactions  from  the  time  of  the  commence- 
ment thereof  to  the  time  of  its  dissolution  by  the  death  of  the  said  "W.  B.  H.,  and 
an  account  of  the  moneys  received  and  paid  by  the  said  partners  respectively  in 
regard  thereto,  that  the  defendant  may  account  with  the  plaintiff  for  all  his  deal- 
ings with  and  transactions  in  regard  to  the  property,  assets  and  effects  of  said 
firm  since  its  dissolution  by  the  death  of  said  W.  B.  H.  as  aforesaid,  and  the  pro- 
perty sold  or  disposed  of  by  him,  either  as  surviving  partner  or  otherwise,  and  of 
the  moneys  collected  and  received  and  paid  out  by  him  on  account  thereof;  and 
that  the  defendant  may  be  adjudged  to  pay  the  plaintiff,  administrator  as  afore- 
said, what,  if  anything,  shall,  upon  the  taking  of  the  said  accounts,  appear  to  be 
due  said  plaintiff,  as  administrator  of  said  W.  B.  H.,  deceased;  the  said  plaintiff, 
administrator  as  aforesaid,  being  ready  and  witling  and  hereby  offering  to  pay  the 
defendant  what,  if  anything,  shall  appear  to  be  due  him  on  such  accounting;  and 
that  some  proper  person  may  be  appointed  receiver,  with  the  usual  powers  and 
duties,  and  under  the  usual  directions;  and  that  the  defendant  may  be  restrained 
by  order  of  this  court  from  disposing  of  or  in  any  manner  interfering  with  the 
property  and  effects  of  said  firm,  or  from  collecting  or  receiving  the  copartnership 
debts  or  other  moneys  coming  to  said  firm;  or  for  such  other  or  further  relief  as 
the  court  shall  deem  just  and  proper,  with  costs  of  this  action. 

C.  F.  T., 

Pl'ff's  att'y. 


No.  161. 

COMPLAINT  BY  ONE  PARTNER  AGAINST  HIS  COPARTNER  FOR  DISSOLUTION,  AND 
ACCOUNTING,  WHERE  NO  TIME  FOR  DISSOLUTION  IS  FIXED  BY  THE  COPARTNER- 
SHIP AGREEMENT. 

Sea  ante,  p.  187. 

Title  of  the  cause. 

The  plaintiff  complains  of  the  defendant,  and  alleges  the  following  facts,  consti- 
tuting his  cause  of  action : 

That  on  or  about  the         day  of  ,  1860,  the  plaintiff  entered  into  an 

agreement  with  the  defendant,  to  form  a  partnership  with  him  in  the  business  of 
[state  the  business],  which  agreement  was  in  writing,  signed  by  the  said  plaintiff 
and  defendant,  and  is  in  the  words  and  figures  following,  viz :  [Set  forth  the 
agreement.'] 

That  said  copartnership  was  entered  upon  and  has  ever  since  continued  to  be 
carried  on  by  the  said  plaintiff  and  defendant,  under  and  in  pursuance  of  said 
agreement. 

That  the  plaintiff  having  reason  to  be  dissatisfied  with  the  defendant,  and  being 
desirous  to  dissolve  the  said  copartnership  and  close  up  its  business,  notified  him 
in  writing,  on  or  about  the         day  of  ,  1862,  of  his  intention  to  do  so, 
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pursuant  to  said  agreement,  of  which  notice  the  following  is  a  copy:  [Set  forth 
the  notice.'] 

That  the  plaintiff  has  applied  to  the  said  defendant  and  requested  him  to  come 
to  a  full  and  fair  account  with  the  defendant,  of  said  copartnership  transactions, 
and  close  up  and  settle  the  same,  which  the  defendant  has  neglected  and  refused  to 
do. 

Wherefore,  the  plaintiff  demands  judgment  that  the  said  copartnership  be  dis- 
solved, and  that  an  account  may  be  taken  of  all  and  singular  the  said  copartnership 
dealings  and  transactions,  from  the  time  of  the  commencement  thereof,  and  of  the 
moneys  received  and  paid  by  the  plaintiff  and  defendant  respectively,  in  regard 
thereto;  that  the  partnership  property,  real  and  personal,  be  sold,  and  assets 
reduced  to  money;  that  the  partnership  debts  be  paid  therefrom,  and  the  surplus, 
if  any,  after  adjusting  the  rights  and  equities  between  the  said  plaintiff  and  defend- 
ant, be  divided  equally  between  them,  according  to  their  respective  interests  under 
said  copartnership  agreement.  [Add,  if  necessary,  the  usual  prayer  for  an 
injunction  and  a  receiver.] 


No.  162. 

COMPLAINT  BY  JUDGMENT  CREDITOR  OP  A  GENERAL  PARTNERSHIP  FOR  AN 
ACCOUNTING  AND  PAYMENT  OP  PARTNERSHIP  DEBT,  OUT  OP  THE  COPARTNER- 
SHIP PROPERTY. 

See  ante,  p.  181. 

Title  of  the  cause. 

The  plaintiff  complains  of  the  defendants,  and  alleges  the  following  facts,  consti- 
tuting his  cause  of  action : 

That  on  and  for  some  time  previous  to  the        day  of  ,  the  above  named 

defendants  were  partners  in  trade,  and  engaged,  as  such  partners,  at  the  city  of 
Albany,  in  carrying  on  the  business  of  [state  the  business] 

That  said  defendants  continued  to  carry  on  said  copartnership  business,  at  said 
city  of  Albany,  until  the      day  of  ,  when  said  copartnership  was  dissolved 

by  the  mutual  consent  of  said  defendants,  and  the  usual  notice  of  such  dissolution 
published  in  [state  name  of  paper];  he,  the  said  defendant,  B.  D.,  retaining  the 
possession  of  the  copartnership  goods,  merchandize  and  stock  in  trade,  and 
assuming  the  payment  of  the  copartnership  debts  and  obligations. 

That  soon  after  the  dissolution  of  said  partnership,  the  said  defendant,  B.  D., 
proceeded  to  sell  the  said  copartnership  stock  in  trade,  goods,  merchandize,  &c,  at 
public  auction,  and  has  sold  the  whole  or  the  greater  part  thereof — partly  for  cash 
and  partly  for  credit;  and  has  taken  and  holds,  for  such  as  was  sold  on  credit,  the 
notes  and  obligations  of  the  purchasers,  to  a  considerable  amount,  and  not  less,  as 
plaintiff  is  informed  and  believes,  than  the  sum  of  $  ,  which  he  is  proceeding 

to  collect  and  dispose  of  in  payment  of  his  own  debts,  or  otherwise  for  his  own 
individual  use,  and  not  to  the  payment  and  discharge  of  the  copartnership  obliga- 
tions. 

That  soon  after  said  sale,  to  wit,  on  the      day  of  ,  the  plaintiff  recovered 
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a  judgment  in  the  Supreme  Court  of  the  State  of  New  York,  against  said  defend- 
ants, copartners  as  aforesaid,  for  the  sum  of  $  ,  which  judgment  was  duly 
entered  and  docketed  in  the  office  of  the  clerk  of  the  county  of  Albany,  on  the 
day  of 

That  said  judgment  was  obtained  in  an  action  upon  a  promissory  note  given  by 
said  copartners  on  the  settlement  of  a  bill  of  goods  and  merchandize  purchased  of 
plaintiff,  by,  and  delivered  to  the  defendants  in  their  said  copartnership  business, 
and  going  into  and  forming  part  of  their  stock  in  trade,  and  that  said  judgment 
has  not  been  paid  or  satisfied,  or  any  part  thereof;  that  execution  was  duly  issued 
on  said  judgment,  against  the  said  defendants,  on  the      day  of  and  delivered 

to  the  sheriff  of  the  said  county  of  Albany,  commanding  him  to  satisfy  the  same 
out  of  the  goods  and  chattels  of  the  said  defendants,  or  either  of  them,  and  if 
sufficient  goods  and  chattels  could  not  be  found,  then  out  of  the  real  property  of 
the  defendants,  or  either  of  them,  belonging  to  them  on  the  day  said  judgment 
was  so  docketed. 

That  said  sheriff  has  duly  made  return  of  said  execution  to  the  office  of  the 
clerk  of  said  county,  with  his  return  thereon  that  said  defendants,  or  either  of 
them,  had  no  goods,  chattels,  lands,  tenements  or  real  estate,  within  his  county, 
whereon  to  levy  and  satisfy  said  execution,  or  any  part  thereof. 

That  said  defendants  have  not  applied  said  copartnership  property,  moneys  and 
effects,  or  any  part  thereof,  or  offered  to  apply  the  same,  to  the  payment  of  plain- 
tiff's said  judgment.  That  since  the  said  dissolution  and  sale,  and  since  the  return 
of  said  execution,  the  plaintiff  has  requested  the  said  defendant,  B.  D.  (who  had 
so  assumed  the  payment  of  said  copartnership  debts),  to  apply  such  proceeds  to 
the  payment  of  his,  the  said  plaintiff's,  said  judgment,  but  said  defendant  has 
hitherto  refused  so  to  do,  and  continues  to  collect  the  same  and  apply  such  pro- 
perty and  assets  to  his  own  individual  use,  and  not  to  the  payment  of  any  part  of 
the  said  copartnership  debts  and  liabilities. 

Wherefore,  the  plaintiff  demands,  judgment  that  an  account  be  taken  of  all  the 
copartnership  dealings  and  transactions,  from  the  time  of  the  commencement  of 
said  partnership  to  the  time  of  its  dissolution;  also,  that  the  defendant,  B.  D., 
account  for  his  doings  and  transactions  subsequent  to  the  dissolution  of  said 
copartnership,  in  regard  to  the  property,  assets  and  effects  of  said  copartnership, 
and  the  property  sold  or  disposed  of,  and  moneys  collected  and  received  and  paid 
out  by  him;  that  the  defendants  may  be  adjudged  to  pay,  and  satisfy  said  plaintiff, 
the  amount  of  his  said  judgment,  and  to  apply  the  property  and  moneys  of  said 
copartnership  to  the  payment  thereof;  and  that  some  proper  person  may  be 
appointed  receiver  of  the  said  copartnership  property  and  effects,  with  the  usual 
powers  and  duties  and  upon  the  usual  directions,  and  the  said  defendants  and  each 
of  them,  their  agents  and  attorneys,  may  he  restrained  and  enjoined  by  order  of 
this  court  from  disposing  of  or  in  any  manner  interfering  with  the  property  and 
effects  of  said  firm,  or  from  collecting  or  receiving  the  copartnership  debts,  notes, 
contracts  or  obligations,  or  moneys  due  or  to  grow  due  and  coming  to  said  firm; 
or  for  such  other  or  further  relief  as  the  court  shall  deem  just  and  proper,  with 
the  costs  of  this  action. 

O.I.  T., 
Pl'ff's  att'y. 
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No.  163. 

COMPLAINT   BY   CREDITOR   OF   LIMITED   PARTNERSHIP,  TO   SET   ASIDE   ASSIGNMENT 
AND   FOR  AN   ACCOUNTING. 

Ante,  pp.  134,  183. 
SUPREME  COURT— Albany  County:      , 


A.  B.,  who  sues  for  himself  as  well 

as  all  others  similarly  situated, 

vs. 

C.  D  and  L.  M.  G.  F. 


The  above  named  plaintiff,  who  sues  for  himself  as  well  all  other  creditors  of  the 
defendants  similarly  situated  who  shall  come  in  and  contribute  to  the  expenses  of 
this  action,  complains  of  the  said  defendants  and  alleges  the  following  facts,  consti- 
tuting his  cause  of  action. 

That  on  the        day  of  ,  the  said  defendants,  C.  D.  and  L.  M.J  asgeneral 

partners,  and  one  R.  C.  D.,  as  special  partner,  (a)  entered  into  a  limited  partner- 
ship, under  the  firm  name  of  D.  &  L.,  for  the  transaction,  at  the  city  of  Albany,  of 
the  business  of,  &e.  [stating  the  nature  of  the  business] ,  pursuant  to  the  statute 
in  such  case  provided,  entitled  "  Of  limited  partnerships;"  and,  on  the  same  day, 
severally  made,  signed  and  acknowledged,  and  filed  in  the  office  of  the  clerk  of  the 
county  of  Albany,  the  certificate  required  by  said  statute  (a  copy  of  which  is 
hereto  annexed  and  forms  part  of  this  complaint),  which  was  then  and  there  duly 
recorded;  and,  on  the  same  day,  an  affidavit  of  the  said  defendants  was  made  and 
filed  in  said  clerk's  office,  stating  that  the  sums  specified  in  said  certificate  to  have 
been  contributed  by  said  special  partner,  to  the  common  stock,  had  been  actually 
and  in  good  faith  paid  in  cash;  and,  that  thereupon,  the  terms  of  such  partnership 
were  duly  published  in  two  newspapers  designated  by  the  clerk  of  said  county  and 
published  in  the  city  of  Albany,  as  required  by  said  statute. 

That  said  defendants,  C.  D.  and  L.  M.,  thereupon  continued  to  carry  on  the 
business  of  said  copartnership,  at  said  city  of  Albany,  until  the        day  of  , 

when  the  said  copartnership  by  its  own  limitation  expired.  [Or  otherwise,  as  the 
fact  may  be."] 

That  on  the        day  of  ,  the  plaintiff  recovered  a  judgment  against  the 

said  defendants,  C.  D.  and  L.  M.,  &c,  &c.  [setting  forth  the  facts  in  regard  to 
the  recovery  and  docketing  of  judgment,  if  one  has  been  obtained,  the  issuing  and 
return  of  the  execution,  fyc,  as  in  the  last  preceding  form.  Or,  if  the  plaintiff 
be  a  general  creditor,  state  the  nature  and  origin  of  the  claim,  the  consideration 
thereof,  the  precise  amount  due,  Sfc]  ^ 

That  on  the         day  of  ,  the  said  defendants,  C.  D.  and  L.  M.,  made 

and  executed,  contrary  to  the  said  statute,  a  sale  of  their  entire  partnership  pro- 
perty and  stock  in  trade,  and  delivered  possession  of  the  same  to  the  defendant,  Cr. 
F.,  he  being  a  creditor  of  said  firm,  with  the  view  of  giving  a  preference  to  said 
creditor  in  the  payment  of  his  said  claim  and  demand,  the4  said  firm  being  at  the 
time,  and  still  being,  insolvent  and  unable  to  pay  all  its  debts. 

That  no  part  of  the  said  judgment  [or  the  debt  and  demand]  of  the  said  plain- 

(a)  By  statute,  suits  in  relation  to  the  business  of  the  partnership  may  be  brought  by 
and  against  the  general  partners,  in  the  same  manner  as  if  there  were  no  special  partners. 
1  K.  S.,  756,  §  14. 
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tiff  has  been  paid  and  satisfied;  and  the  said  defendants,  and  each  of  them 
(although  requested  so  to  do),  have  hitherto  neglected  and  refused,  and  still  neglect 
and  refuse,  to  apply  the  property,  effects  and  assets  of  said  firm,  or  any  part 
thereof,  to  the  payment,  pro  rata,  of  the  said  judgment  [or  claim  and  demand'] 
of  said  plaintiff,  and  its  just  proportion  thereof,  with  the  claims  of  all  the  other 
creditors  of  said  partnership. 

Wherefore,  the  plaintiff,  on  behalf  of  himself  and  all  other  creditors  of  said 
firm,  who  may  come  in  and  contribute  to  the  expenses  of  this  action,  demands 
judgment  against  the  defendants,  that  the  said  sale  be  set  aside  and  declared  null 
and  void;  that  a  receiver  may  be  appointed,  of  the  property  and  stock  in  trade 
so  sold  to  said  defendant,  G.  F.,  and  of  all  other  property,  effects  and  assets  of  the 
said  copartnership,  with  the  usual  powers  and  duties  and  with  the  usual  directions, 
according  to  the  practice  of  the  court.  [Add  prayer  for  an  injunction,  if  necessary, 
as  in  the  preceding  form.']  That  an  account  be  taken,  by  and  under  the  direction 
of  a  referee  to  be  appointed  for  that  purpose,  of  all  the  copartnership  dealings  and 
transactions,  and  of  the  copartnership  stock  and  effects,  debts,  claims,  demands, 
things  in  action  and  effects,  and  property  and  assets  of  every  description,  legal  and 
equitable;  and  of  what,  if  anything,  is  due  the  plaintiff  on  his  said  judgment  [or 
claim  and  demand],  and  of  other  creditors  of  said  copartnership,  similarly  situated; 
and  that  they  be  declared  hens  upon,  and  to  be  paid  pro  rata,  out  of  said  copart- 
nership property  and  assets.  And  that  said  receiver  be  ordered  and  directed,  out 
of  the  said  property  and  assets  when  it  shall  have  been  converted  into  money,  to 
pay  and  satisfy  pro  rata,  the  plaintiff's  said  judgment  [or  claim  and  demand],  and 
the  claims  and  demands  of  all  other  creditors  of  said  partnership  who  shall  come 
in  and  contribute  to  the  expenses  of  this  action,  and  prove  and  establish  such  claims 
and  demands  before  said  referee,  or  in  such  other  manner  as  the  court  shall  direct. 
Or,  for  such  other  or  further  judgment  or  relief  in  the  premises,  as  the  nature  of 
the  case  may  require,  with  his  costs  of  action.  C.  F.  T., 

Pl'ff's  att'y. 

No.  164. 

AFFIDAVIT  VERIFYING  ALLEGATIONS  OF  COMPLAINT  FOE   THE  PURPOSE  OF  MOVING 
FOR  AN    INJUNCTION  OR  RECEIVER. 

Title  of  the  cause. 

Albany  county,  ss. :  L.  M.  D.,  of,  &c,  being  duly  sworn,  says  that  the  facts 
set  forth  in  the  compaint  in  this  action  (on  the  information  and  belief  of  the  plain- 
tiff), in  regard  to  the  embarrassment  and  insolvency  of  the  said  defendant,  are 
true.  That  deponent,  until  within  a  few  days  last  past,  was  in  the  employ  of  said 
defendant  as  bookkeeper,  and  had  free  access  to  the  books  of  said  copartnership 
and  of  said  defendant,  and  had  and  has  personal  knowledge  of  the  financial  and 
other  business  matters  of  the  said  concern,  and  of  said  defendant.  [Or  state  what 
other  means  of  knowledge  the  deponent  has."]  That  since  about  the  day  of 
last,  the  defendant  has  stopped  payment.  That  his  paper  falling  due  since  that 
date,  amounting  in  the  aggregate  to  the  sum  of  at  least  $  ,  has  all  been 

protested  and  remains  unpaid,  &c,  &c.  [stating  facts  of  which  deponent  has 
personal  knowledge,  going  to  show  insolvency;  and  so  as  to  other  material  allega- 
tions in  the  complaint,  made  on  information  and  belief  only.] 

_  .  L.M.D. 

Sworn,  &c. 
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No.  165. 

NOTICE  OP  MOTION,  ON  DEFAULT,  FOE  THE  BELIEF   DEMANDED  IN  THE  COMPLAINT. 

Title  of  the  cause. 

Sib — Take  notice  that,  upon  the  summons  and  complaint  in  this  action,  and  the 
usual  proof  of  due  service,  and  that  no  answer  has  been  received  [and  the  affidavit, 
with  a  copy  of  which  you  are  herewith  served],  the  plaintiff  will  apply  at,  &c,  on, 
&c,  for  the  relief  demanded  in  the  complaint,  with  costs  of  action,  and  for  an  order 
of  reference  to  take  and  state  the  account  demanded  in  the  prayer  for  relief  in  said 
complaint :  [Jf  it  be  intended  to  apply  for  an  injunction  or  the  appointment  of  a 
receiver,  add:]  and,  also,  for  an  order  of  injunction,  and  the  appointment  of  a 
receiver  with  the  usual  powers  and  duties,  pursuant  to  the  prayer  in  said  complaint. 

Yours,  &c.  C.  F.  T., 

Dated,  &c.  Pl'ff' s  att'y. 

To  T.  B.,  defts  att'y. 


No.  166. 

OBDEE  TO  SHOW  CAUSE  WHY  INJUNCTION  SHOULD  NOT  ISSUE. 

Ante,  p.  211  et  seq. 

[Same  as  No.  137  (<z),  ante  p.  550,  down  to  the  *,  then  add:]  Prom  selling, 
assigning,  or  transferring,  receiving,  collecting,  discharging  or  incumbering,  or  in 
any  manner  disposing  of  or  interfering  with  any  portion  of  the  property,  real  or 
personal,  of  the  copartnership  heretofore  [and  now]  existing  between  the  plaintiff 
and  defendant,  and  of  which  an  accounting  is  sought  in  this  action,  or  of  the  debts, 
accounts  and  demands,  contracts,  bills,  bonds,  notes,  or  evidences  relating 
thereto,  things  in  action,  or  other  equitable  property  or  interests  and  effects  of 
any  kind  whatever  of  said  copartnership,  or  in  which  it  has  an  interest,  and  from 
doing,  or  suffering  to  be  done,  any  act  or  thing  to  enable  any  person  to  obtain  any 
portion  of  said  property;  *  and,  in  the  meantime,  and  until  the  further  order  of  the 
court,  or  a  judge  thereof,  I  do  order  that  said  defendant  and  his  agents  and  attor- 
neys be  enjoined  and  restrained  from  doing,  or  suffering  to  be  done,  any  such  act 
or  thing  in  regard  to  said  copartnership  property,  rights  and  interests. 
Dated,  &c.  K.  W.  P., 

Justice  Supreme  Court. 


No.  167. 

THE  LIKE  COMBINED  WITH  ORDER  TO  SHOW  CAUSE  WHT  RECEIVER  SHOULD   NOT  BE 

APPOINTED. 

Ante,  pp.  215,  217. 

[Same  as  the  foregoing  to  the  *,  then  add:]  Also,  then  and  thereto  show 
cause  why  a  receiver  of  the  said  copartnership,  property,  rights,  interests  and 
effects,  with  the  usual  powers  and  duties,  and  upon  the  usual  directions,  should 
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not  be  appointed  according  to  the  practice  of  the  court.     [Then  add  the  usual 
clause  for  temporary  injunction,  as  in  the  foregoing,  from  the  *  to  the  close.} 


No.  168  (a). 

INJUNCTION      OBDER. 
Ante,  p.  213,  214. 
[Some  as  No.  138,  ante,  p.  551.] 


No.  168  (6). 

UNDERTAKING   ON   INJUNCTION. 
Ante,  p.  214. 
[Same  as  No.  139,  ante,  p.  552.] 


No.  169. 

NOTICE  OF  MOTION  FOB  APPOINTMENT  OF  RECEIVES. 

Ante,  p.  217. 
Title  of  the  cause. 

Sib — Take  notice  that  upon  the  complaint  and  affidavit  of  L.  M.  D.  thereto 
annexed,  with  copies  of  which  you  are  herewith  served,  a  motion  will  be  made 
on  ,  &c.,  at  ,  &c,  for  an  order  appointing  a  receiver  [or  for  an  order 

of  reference  to  a  referee,  to  be  appointed  by  the  court,  to  appoint  a  receiver;  or, 
for  a  reference  to  a  referee  to  nominate  and  report  to  the  court  a  suitable  person 
to  be  appointed  receiver,  and  report  as  to  the  amount  of  the  security  required,  and 
the  sufficiency  of  the  sureties  proposed,']  of  the  copartnership  property,  interests 
and  effects,  with  the  usual  powers  and  duties,  and  upon  the  usual  directions,  pur- 
suant to  the  prayer  of  said  complaint,  or  for  such  other  or  further  order  as  the 
court  may  think  proper  to  grant. 

Yours,  &c,  C.  R.  I., 

Dated,  &c.  Plff's  att'y. 

To  T.  B.,  Esq., 

Def  Jts  att'y- 


No.   170. 

OKDER  APPOINTING  BECEIVEIt  BY  THE  COURT. 

Ante,  p.  217;  Vol.  I.,  p.  401  et  seq. 

[Same  as  No.   143,  with  the  necessary  variation  of  inserting   the  words 
'■  copartnership  property"  instead  of  "  property  of  the  defendant,"  Sfc.    Also, 

v.  s.    41 
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omitting  the  exceptions  and  clauses  as  to  property  exempt  from  execution,  and 
property  held  in  trust,  which  can  have  no  application  to  a  case  of  accounting  by  or 
between  partners;  and  varying  the  directions  as  to  execution  of  assignment,  Sfc, 
Sfc,  as  the  case  may  require.'] 


No.  171. 

ORDER  OF  REFERENCE  TO  APPOINT  RECEIVER. 
Ante,  p.  217;  Vol.  I.,  pp.  401,  et  seq. 

[Same  as  No.  141,  with  the  necessary  variation  of  "  copartnership  estate,  pro- 
perty, and  effects"  instead  of  "  estate,  property  and  effects  of  the  defendant," 

No.    172. 

REPORT  OF  REFEREE  THEREON. 

[Same  as  No.  142,  ante,  p.  554.] 


No.  173. 

ORDER  OF  THE  COURT  THEREON. 
Ante,  p.  217;  Vol.  1.,  pp.  401  et  seq. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  report  of  H.  H.,  Esq.,  the  referee  herein,, bearing  date  on 
the  ,  &c,  and  proof  of  filing  same  and  due  service  of  notice  of  this  motion, 

on  motion  of  Mr.  T.  L.  B.,  of  counsel  for  plaintiff,  no  one  appearing  to  oppose,  it 
is  ordered  that  said  report  be  confirmed,  and  that  A.  B.,  of,  &c,  so  nominated 
by  said  referee,  be  and  he  is  hereby  approved  and  appointed  receiver  of  the 
copartnership  stock,  property,  interests  and  effects  of  the  said  firm  of  D.  &  L., 
with  the  usual  powers  and  duties,  &c.  [as  in  No.  143,  omitting  clauses  as  to 
property  exempt  from  execution,  and  property  held  in  trust,  and  varying  direc- 
tions as  to  execution  of  assignment,  Ifc,  Sfc,,  as  the  case  may  require.'] 


No.  174. 

BOND   OF   RECEIVER. 

Know  all  men  by  these  presents,  that  we,  P.  K.,  of,  &c,  and  J.  "W.  J. 
and  H.  "W.,  of  the  same  place,  are  held  and  firmly  bound  unto  the  clerk  of  the 
Supreme  Court  of  the  State  of  New  York,  in  the  sum  of  $  ,  lawful  money 

of  the  United  States  of  America,  to  be  paid  to  the  said  clerk,  his  successors  in 
office,  or  assigns. 
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For  'which  payment,  well  and  truly  to  be  made,  we  and  each  of  us  bind  our- 
selves jointly  and  severally,  and  our  respective  heirs,  executors  and  administra- 
tors, firmly  by  these  presents :  sealed  with  our  seals,  and  dated  the  day  of 
,  1862. 

Whereas,  by  an  order,  made  by  the  Supreme  Court,  bearing  date  the 
day  of  ,  in  a  certain  action  in  which  A.  B.  was  plaintiff  and  D.  C.  defend- 

ant, the  above  bounden  P.  K.,  was  appointed  receiver  of,  &c.    [Same  as  in 
order."] 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said  P.  K.  shall  faith- 
fully discharge  the  duties  of  his  trust,  and  shall  obey  the  rules,  practice  and 
orders  of  said  court,  as  such  receiver,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

P.  K.,      [l.  s.J 

Sealed  and  delivered  in  J.  W.  J.,  [l.  s.] 

presence  of        ,  H.  W.,       [l.  s.] 

(Add  usual  affidavit  of  justification  of  sureties  and  acknowledgment.) 


No.  175. 

DEMUBEEE. 
Ante,  p.  191. 

Title  of  the  cause. 

The  defendant  demurs  to  the  complaint  of  the  plaintiff  in  this  action  and  for 
cause  of  demurrer  specifies : 

That  the  said  complaint  does  not  allege  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  the  complaint  shows  that  the  copartnership  by  its  terms  has  not 
yet  expired,  and  no  sufficient  or  legal  cause  is  alleged  why  such  copartnership 
should  be  dissolved.  C.  F.  T., 

Plff  's  att'y. 


No.   176. 

ANSWEE. 
Ante,    p.    191. 

Title  of  the  cause. 
The  said  defendant, in  answer  to  the  plaintiff's  complaint  in  this  action,  alleges: 
first.  Said  defendant  denies  that  the  partnership  between  him  and  the  plaintiff 
set  forth  in  the  complaint,  was  upon  the  terms,  and  according  to  the  stipulations, 
agreements  and  covenants  alleged  by  plaintiff  in  his  said  complaint,  but  on  the 
contrary  thereof  defendant  alleges  and  states  that  said  partnership  was  formed 
and  entered  into  and  carried  on  under  and  in  pursuance  of  a  written  agreement 
and  articles  of  copartnership  between  him  and  said  plaintiff,  a  copy  of  which  is 
hereto  annexed,  and  forms  part  of  this  answer,  showing  that  the  time  for  the  con- 


580  APPENDIX  OF  FORMS 

tinuance  of  said  copartnership  is  yet  unexpired,  'which  agreement  has  never  heen 
altered  or  varied  in  writing  or  by  parol;  and  that  the  copartnership  formed  and 
carried  on  in  pursuance  thereof  is  the  same  set  forth  and  alleged  in  said  complaint. 
Second.  That  defendant  denies  each  and  every  allegation  set  forth  in  the 
[third  separate  cause  of  action  in]  said  complaint  relative  to  the  alleged  mis- 
conduct of  defendant  and  his  alleged  acts  and  doings  in  the  management  of  the 
said  partnership  business,  except  the  allegation  of  his  drawing  out  from  the  funds 
of  said  copartnership  more  than  his  portion  of  the  profits  thereof,  to  wit:  The 
sum  of  $  ,  and  investing  the  same  in,  &c,  &c;  and,  as  to  such  allega- 

tion, defendant  alleges  and  states  that  it  was  done  with  the  full  knowledge  of  said 
plaintiff,  and  with  his  approbation  and  express  assent,  &c.  [Or  otherwise  state 
the  facts  as  they  may  be,  showing  that  plaintiff  has  no  right  to  a  judgment  for 
dissolution,  and  an  accounting  consequent  thereon.] 


No.  m. 

NOTICE  OF  TBIAL. 
Ante,  p.  192. 
Title  of  the  cause. 

Sir — Take  notice  that  the  issue  of  fact  [or  of  law]  joined  in  this  action,  will  be 
brought  to  trial  at  the  next  Circuit  Court  and  special  term  of  this  court,  appointed 
to  be  held  at  the  court  house,  in  the  city  of  Troy,  on  the  first  Monday  of  October, 
A.  D.  1862,  at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  and  upon  the  decision  of  the  court  thereon,  an  interlocutory 
order  will  be  applied  for,  appointing  a  referee,  to  take  and  state  the  account 
demanded. in  the  prayer  for  relief  in  the  complaint  in  this  action.  [A  notice  of 
motion  for  appointment  of  receiver,  fyc,  if  none  has  been  appointed,  may  be  added.] 

Yours,  &c, 
Dated,  &c.  C.  F.  T., 

To  T.  M.  B.,  Esq.,  Plff 's  att'y. 

Deft's  att'y. 


No.  118. 

INTERLOCUTORY  ORDER~FOR  ACCOUNTING. 

Ante,  p.  189. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

The  summons  and  complaint  in  this  action  having  been  served  more  than  twenty 

days,  and  no  answer  or  demurrer  having  been  received  on  behalf  of  the  defendant, 

now,  therefore,  on  motion  of  J.  L.  F.,  attorney  for  plaintiff1,  it  is  ordered  that  it  be 

referred  to  K.  H.  M.,  as  referee,  to  take  and  state  an  account  of  all  dealings  and 
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transactions  between  the  plaintiff  and  defendant,  as  partners,  under  the  style  of 
M.;  and  for  the  better  taking  and  stating  of  which  account  the  parties  are  to  pro- 
duce before  the  said  referee,  upon  oath,  all  books,  deeds,  papers  and  writings  in 
their  custody,  or  under  their  control,  relating  thereto;  and  are  to  be  examined 
upon  interrogatories  or  otherwise,  as  the  said  referee  shall  direct,  who,  in  taking 
the  said  account,  is  to  make  all  just  allowances  to  the  parties  as  between  them- 
selves; and  what,  on  the  balance  of  the  said  account,  shall  appear  to  be  due  from 
either  party  to  the  other,  is  to  be  paid  as  the  said  referee  shall  direct;  and  the 
referee  is  at  liberty  to  state  and  report  any  special  circumstances,  as  well  as  to  his 
reasons  for  allowing  or  disallowing  any  allowances  which  may  be  claimed.  And 
it  is  farther  ordered  that  the  question  of  costs  as  well  as  all  other  questions  are 
reserved  until  the  coming  in  of  the  report  and  hearing  for  further  directions. 


No.  119. 

DECISION  OF  THE  COURT  ON  TRIAL  OF  ISSUE  OF  FACT. 

Ante,  p.  192. 

[Same  as  No.  107,  ante  p.  521,  as  to  finding  facts  and  conclusions  of  law;  ad- 
ding thereto  as  follows:}  And  I  further  decide  and  find  as  a  conclusion  of  law 
that  the  plaintiff  is  entitled  to  an  accounting  with  the  defendant  as  to  said  part- 
nership transactions,  and  that  an  order  of  reference  to  R.  H.  M.,  Esq.,  of,  &c,  to 
take  and  state  such  account,  be' drawn  by  plaintiff,  and  settled  before  me  on 

days  notice. 

T.  M., 

Dated,  &c.  Justice  of  Supreme  Court. 


No.  180. 

INTERLOCUTORY  ORDER  FOR  ACCOUNTING  THEREON. 
Ante,  p.  192. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

This  cause  having  been  brought  to  trial  before  the  court  without  a  jury,  and  the 
decision  of  the  judge  having  been  made  and  filed  on  the  day  of  ,  wherein 
a  reference  is  ordered  to  take  and  state  an  account  of  the  partnership  transactions 
mentioned  in  the  complaint,  now,  on  motion  of  J.  L.  F.,  Esq.,  attorney  for  the 
plaintiff,  it  is  ordered  ,  &c.     [Proceed  as  in  No.  178,  from  the  *  to  the  end, 

adding  thereto  any  special  directions  as  to  the  manner  of  taking  and  stating  such 
account  as  may  be  contained  in  the  decision.] 
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No.   181. 

NOTICE  OF  MOTION  FOR  ISSUES   TO  BE  TRIED   BT  JURY. 
Ante,  pp.  192,  193. 
Title  of  the  cause. 

Sir — Please  to  take  notice  that  a  motion  will  be  made  at  the  next  special  term 
of  this  court,  appointed  to  be  held  at  the  city  hall,  in  the  city  of  Albany,  on  the 
last  Tuesday  of  September  instant,  at  the  opening  of  the  court  on  that  day,  that 
the  issues  (a  copy  of  which  are  hereto  annexed  and  served)  arising  upon  the 
pleadings  in  this  cause,  be  settled  and  the  same  ordered  to  be  tried  by  jury. 

Yours,  &c, 
Dated,  &c.  J.  L.  F., 

To.  N.  F.,  Esq.,  •  Pl'ff  's  att'y. 

Deft's  att'y. 

COPT  PROPOSED  ISSUES  TO  BE  TRIED  BT  JURT. 

Title  of  the  cause. 

1.  Were  the  plaintiff  and  defendant  partners,  on  the        day  of 

2.  Did  such  partnership  continue  up  to  the,  &c.  [stating  in  this  form  speci- 
fically, the  issues  which  the  moving  party  desires  to  submit  for  trial."] 

J.  L.  F, 

Plff's  att'y. 


No.  182. 

ORDER  OF  REFERENCE  THEREON. 
See  Vol.  I.,  p.  267. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  motion  of  J.  L.  F.,  attorney  for  plaintiff,  and  after  hearing  N.  F.,  attorney 
for  defendant,  it  is  ordered  that  it  be  referred  to  R.  C.  M.,  Esq.,  referee,  to  settle 
the  issues  arising  upon-the  pleadings  in  this  cause,  upon  the  several  questions  of 
fact  proposed  by  the  respective  parties  in  this  action. 


No.  183. 

REPORT  OF  ISSUES  SETTLED  BT  REFEREE. 

Title  of  the  cause. 

The  undersigned  referee,  to  whom  it  was  referred,  by  an  order  in  this  cause 
bearing  date  the,  &c,  to  settle  the  issues  arising  upon  the  pleadings  in  this  action, 
respectfully  reports  the  following  [or  the  annexed]  as  the  issues  so  settled  by  him, 
on  the  several  questions  of  fact  proposed  by  the  respective  parties. 

R.  C.  M., 
Dated,  &c.  Referee. 

[Annex,  under  title  of  the  cause,  the  issues  settled,  as  in  the  foregoing  form.] 
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No.   184. 

NOTICE  OP  MOTION  ON  VERDICT. 
Ante,  pp.  193-196. 
Title  of  the  cause. 

Sir — Please  to  take  notice  that,  upon  the  pleadings  and  proceedings  in  this 
action,  and  the  verdict  of  the  jury  upon  the  issues  therein,  filed  and  entered  by 
the  clerk  of  Albany  county,  a  motion  will  be  made  at  the  next  [present  circuit 
court  and]  special  term  of  this  court,  at,  &c,  on,  &c,  *  for  the  appointment  of  a 
referee  to  take  and  state  the  partnership  accounts,  pursuant  to  the  prayer  of  the 
complaint  in  this  action,  with  directions,  &c.  [State  such  special  directions,  if 
any  are  desired,  as  may  be  authorized  by  the  finding  of  the  jury  or  the  facts 
admitted  and  established  by  the  pleadings .] 

Yours,  &c, 

J.  L.  F., 
Dated,  &c.  Pl'ff's  att'y. 

To  N.  F.,  Esq.,  def't's  att'y. 


No.  185. 

ORDER  OF  REFERENCE  FOR  AN  ACCOUNTING  ON  VERDICT. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

The  verdict  of  the  jury  on  the  issues  of  fact  in  this  cause  having  been  filed  and 
entered,  and  the  court  having  duly  considered  the  same,  now,  therefore,  on  motion 
of,  &c,  it  is  ordered,  [proceed  as  in  No.  178,  from  the  *  to  the  end,  adding  thereto 
any  special  directions,  as  to  the  manner  of  taking  such  account,  as  the  court  may 
give]. 


No.  186. 

ORDER  OF  REFERENCE  TO  HEAR  AND  DETERMINE  ISSUES. 
See  No.  194. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  the  written  stipulation  of  the  attorneys  for  the  respective  parties  [or,  it 
appearing  that  the  trial  of  the  issues  in  this  action  will  require  the  examination  of 
a  long  account],  on  motion  of,  &c,  it  is  ordered  that  the  issues  in  this  cause  be 
referred  to  R.  M.  C,  Esq.,  of,  &c,  counsellor-at-law,  to  hear  and  determine  the 
same. 
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No.  18T. 

REPORT  OP  REFEREE  THEEEON. 

Ante.  pp.  194,  195. 
Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  undersigned,  to  whom,  by  an  order  of  this  honorable  court,  bearing  date 
the      day  of  ,  18     ,  the  above  entitled  action  was  referred,  as  sole  referee  to 

hear  and  determine  all  the  issues  therein :  respectfully  reports,  that,  *  in  pursuance 
of  the  said  order,  he  has  been  attended,  from  time  to  time,  by  the  parties  to  this 
action  and  their  counsel;  that  he  has  heard  their  proofs,  allegations  and  arguments; 
and  that,  having  duly  considered  the  same,  he  finds,  reports  and  decides  as  follows : 

As  matter  of  fact  I  find : 

First.  That  a  partnership  was  entered  into  between  the  plaintiff  and  defendant, 
on  the,  &c,  pursuant  to  the  written  agreement  on  that  day  made,  which  is  annexed 
to  the  complaint. 

Second.  That  said  partnership  was  dissolved,  &c,  &c.  [stating  in  this  way 
the  facts  found  by  the  referee.] 

As  matters  of  law,  I  find  and  report  from  the  above  facts,  as  follows : 

First.  That  plaintiff  is  entitled  to  an  accounting  with  the  defendant,  in  respect 
to  said  partnership  dealings  and  transactions. 

Second.  That,  on  such  accounting,  plaintiff  is  entitled  to  be  allowed,  &c,  &c. 
[setting  forth  the  rights  of  the  parties,  as  found  by  the  referee'] ;  and  that,  upon 
the  coming  in  of  the  referee's  report  upon  such  accounting,  the  plaintiff  is  entitled 
to  judgment  against  the  defendant  [for  a  dissolution  of  the  copartnership],  (a) 
in  pursuance  hereof,  and  in  pursuance  of  said  accounting  and  report,  and  of  the 
balance  to  be  struck  and  certified  thereby. 

All  of  which  is  respectfully  submitted. 

R.  0.  M., 
Dated,  &c.  Referee. 


No.  188. 

FUETHEE  ORDER  POR  ACCOUNTING  ON  COMING  IN  OP  REPOET. 
Ante,  pp.  195,  196. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  report  of  R.  C.  M.,  Esq.,  bearing  date  on  the,  &c,  to 
whom  it  was  referred  to  hear  and  determine  the  issues  in  this  action,  and  it  appear- 
ing to  the  court  that  an  accounting  of  the  partnership  transactions,  mentioned  in 
the  complaint,  is  necessary  before  judgment,  on  motion  of,  &c,  it  is  ordered  that 
it  be  referred  to  the  same  referee,  R.  C.  M.,  Esq.,  to  take  and  state,  &c.  [Proceed 
as  in  No.  178,  to  the  end.] 

(a)  Unless  the  partnership  shall  have  been  already  dissolved  by  death  or  otherwise. 
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No.  189. 

ORDER  REFERRING  THE  WHOLE  ISSUE,  INCLUDING  THE  TAKING  OP  AN  ACCOUNT. 

Ante,  pp.  193-196. 

[Same  as  No.  186,  to  the  end,  then  add:} 

And  if  said  issues  are  found  in  favor  of  the  plaintiff,  and  a  full  accounting  of 
said  partnership  transactions  becomes  necessary,  it  is  further  ordered,  &c.  [Pro- 
ceed as  in  No.  178,  from  the  *  to  the  end."} 


No.  190. 

REPORT  OF  REFEREE  THEREON. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  undersigned  referee,  to  whom,  by  an  order  of  this  court  bearing  date,  &c, 
it  was  referred  to  hear  and  determine  the  issues  in  this  action;  and,  if  such  issues 
were  found  in  favor  of  the  plaintiff,  to  take  and  state  an  account  of  the  partner- 
ship transactions,  &c,  between  the  said  parties:  respectfully  report,  that,  &c. 
[Proceed  as  in  No.  187  from,  the  *  to  the  end  of  the  finding  of  the  conclusions  of 
law,  and  then,  as  in  No.  200,  annexing  to  the  report  the  schedules  and  statements 
of  account.'} 

All  which  is  respectfully  submitted. 

R.  C.  M., 
Dated,  &c.  Referee. 

No.  191. 

ORDER  OF  REFERENCE  TO  APPOINT  RECEIVER  TO  SELL  PROPERTY  AND  COLLECT 
ASSETS,  PENDING  A  REFERENCE  FOR  AN  ACCOUNTING,  WITH  A  VIEW  TO  A  FINAL 
WINDING  UP  OF  THE  PARTNERSHIP  CONCERNS. 

Ante,  p.  197. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

It  appearing  to  the  court,  by  the  affidavit  of  C.  D.,  the  plaintiff  herein  [or,  by 
the  report  of  the  referee,  R.  C.  M.,  Esq.,  heretofore  appointed  in  this  action  to 
take  an  account  of  the  partnership  transactions},  that  there  remains,  of  the  part- 
nership property  and  effects,  unsold  and  undisposed  of,  certain  personal  property, 
to  wit  [describing  it;  or,  if  such  be  the  fact,  real  estate,  to  wit,  a  certain  store 
and  premises,  fyc;  describing  it},  as  well  as  things  in  action,  bills,  book  accounts, 
and  other  debts  and  demands,  uncollected;  and  that  a  sale  of  such  property,  and 
a  collection  or  other  settlement  or  disposition  of  such  things  in  action,  debts  and 
demands,  are  necessary  to  the  final  settlement  of  said  partnership  transactions 
and  the  payment  of  the  partnership  debts :  now,  therefore,  on  motion  of,  &c,  it  is 
ordered  that  it  be  referred  to  the  said  referee,  R.  C.  M.,  Esq.,  to  appoint  [or,  to 
nominate  and  report  to  the  court  a  suitable  and  proper  person  to  be  appointed}  a 

v.  s.  42 
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receiver,  &c.    [Proceed  as  in  No.  141,  making  the  necessary  variations,  and  then 
add:'] 

It  is  further  ordered,  that  said  receiver,  after  he  shall  be  duly  qualified,  proceed 
forthwith  *  to  take  possession  of  and  sell  said  personal  [and  real]  property,  at 
public  or  private  sale,  as  he  shall  deem  most  for  the  interest  of  the  parties; 
and  collect  and  reduce  to  money  such  debts,  accounts  and  choses  in  action,  com- 
promising, or  selling  at  public  auction,  on  due  notice,  such  as  are  doubtful  or 
uncollectable.  And  that  said  receiver  do,  from  time  to  time,  and  as  he  shall  be 
required  thereto  by  said  referee,  account  before  said  referee  for  such  property, 
debts,  demands  and  choses  in  action,  and  the  proceeds  thereof;  and  that  he  hold  in 
his  hands  and  retain  such  proceeds,  subject  to  the  further  order  and  direction  of 
the  court  in  the  premises. 

(The  order  will,  of  course,  be  varied  by  the  state  of  the  case  and  the  facts,  as 
they  appear  by  the  referee's  report,  as  to  the  state  of  the  accounting  before  him. 
Thus,  if  the  referee  has  proceeded  far  enough  with  the  accounting  to  ascertain  the 
condition  of  the  partnership  debts  and  liabilities,  the  order  may  contain  the  neces- 
sary directions  to  the  receiver  to  pay  the  debts,  either  in  full  or  pro  rata,  as  the 
state  of  the  assets  will  admit;  and  even,  if  the  case  will  allow  of  it,  for  a  full 
distribution  of  the  assets.) 


No.  192. 

SUMMONS  OP  REFEREE  ON  ACCOUNTING  TO  PRODUCE  BOOKS  AND  PAPERS, 
Ante,  pp.  199-204. 

[Same  as  No.  120.    Aid  underwriting,  as  follows:] 
Underwriting. 

And  you  are  required  to  bring  with  you,  and  deposit  and  leave  with  me,  all  the 
partnership  books  of  account  of  the  firm  of  D.  &  M.;  also,  all  bills,  bonds,  notes, 
contracts,  papers  and  documents  of  every  description,  belonging  to  said  copartner- 
ship, and  in  your  possession  or  under  your  control. 


No.  193  (a). 

ORDER  THAT   BOOKS   AND   PAPERS   BE   DEPOSITED  WITH   REFEREE  BEFORE 
ACCOUNTING. 

Ante,  p.  199. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  the  affidavit  of  A.  B.  [or  petition;  or  certificate  of  the  referee  herein],  plain- 
tiff in  this  action,  on  motion  of,  &c,  it  is  ordered  that  the  defendant,  C.  D.,  do, 
in  four  days  after  personal  service  hereof  on  the  said  defendant,  or  on  his  attorney, 
produce  before  the  said  referee,  on  oath,  the  deeds  and  writings  in  his  custody  or 
power,  relating  to  the  matters  in  question;  or,  in  default  thereof,  that,  on  a  certi- 
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ficate,  by  such  referee,  of  default  thereof,  an  attachment  issue  to  the  sheriff  of  the 
city  and  county  of  ,  to  take  the  said  defendant  in  his  custody  and  bring  him 

to  the  bar  of  this  court  to  answer  his  said  contempt. 


No.  193  (6). 

CERTIFICATE  ON  DEFAULT. 

Title  of  the  cause. 

At  the  request  of  Mr.  C.  M.,  attorney  for  the  plaintiff,  I  do  hereby  certify  that 
the  defendant,  C.  D.,  has  not  produced  and  left  with  me  the  several  books,  deeds, 
maps,  papers  and  writings  relating  to  the  accounts  directed  to  be  taken  by  the 
order  herein,  pursuant  to  the  order  of  this  court,  dated  the     day  of  ,  18     . 

R.  CM., 
Referee. 


No.  193  (c). 

AFFIDAVIT  ON  DELIVERY  OF  BOOKS,  PAPERS,  ETC.,  TO  REFEREE. 

Title  of  the  cause. 

C.  D.,  of,  &c,  defendant  in  the  above  entitled  action,  being  duly  sworn,  says 
that  neither  he,  this  deponent,  nor  any  person  or  persons  for  his  use,  to  his 
knowledge  or  belief,  nor  with  his  privity  or  consent,  has  in  his  or  their  custody  or 
power,  any  deeds,  papers,  maps,  books  of  account,  writings  or  other  documents 
relating  to  the  matters  in  question  in  this  action,  other  than  the  several  deeds, 
papers,  maps,  books  of  account  and  writings  mentioned  or  contained  in  the 
schedule  hereto  annexed. 
Sworn,  &c.  C.  D. 

(Annex  schedule.)  

No.  194. 

CERTIFICATE  OF  REFEREE  TO  SUSPEND  ACCOUNTING  IN  ORDER  TO  EFFECT  A  SALE. 

Title  of  the  cause. 

I,  the  undersigned,  referee  heretofofe  appointed  by  an  order  of  this  court,  bear- 
ing date,  &c,  to  take  and  state  the  partnership  accounts  in  this  action,  do  certify 
that  I  have  commenced  and  am  proceeding  in  such  accounting,  and  the  same  is  still 
open  and  pending  before  me.  That,  as  appears  by  the  testimony  of  the  parties 
interested,  and  the  receiver  in  this  action,  there  remains  a  large  amount  of  the 
assets  of  said  copartnership — including  both  chattels,  stock,  merchandize,  &c,  and 
accounts,  debts,  notes,  demands,  &c, — in  the  hands  of  said  receiver,  unsold  and 
uncollected.  That,  in  order  to  the  taking  of  a  complete  account  of  said  copartner- 
ship transactions,  and  winding  up  the  affairs  of  said  copartnership,  it  is  necessary 
that  such  property  and  assets  should  be  disposed  of  and  converted  to  cash;  and  I 
am  of  the  opinion  that  the  reference  before  me  should  be  suspended  until  the 
referee  shall  be  enabled  to  do  so. 
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No.  195. 

AFFIDAVIT  THAT  SUSPENSION  OF  REFERENCE  IS  NECESSARY. 

Title  of  the  cause. 

Rensselaer  county,  ss.:  A.  B.,  of,  &c,  plaintiff  in  the  above  action,  being  duly 
sworn,  says  that,  pursuant  to  the  order  of  reference  heretofore  made  in  this  action, 
bearing  date,  &c,  the  referee  therein  named  has  entered  upon  and  is  proceeding 
with  the  said  reference,  and  the  same  is  still  open  and  undetermined  before  him. 
That,  as  appears  by  the  partnership  books  and  accounts,  and  an  inventory  of  the 
partnership  property  and  effects,  the  said  copartnership  is  insolvent  and  unable  to 
pay  its  debts.  That  there  are  a  large  amount  of  outstanding  claims  and  demands 
against  said  partnership,  which  it  will  be  necessary  to  pay  pro  rata,  out  of  said 
partnership  property  and  effects;  and,  in  order  to  do  so,  it  is  necessary  that  such 
property  and  effects  be  converted  to  money.  That  the  receiver  heretofore  appointed 
has  taken  possession  of  said  partnership  property  and  effects,  and  that  there 
remains  in  his  hands  a  large  amount  thereof,  including,  &c,  &c.  [as  in  the  last 
form.'] 


No.  196  (a). 

NOTICE  TO  RECEIVER  AND  DEFENDANT  OF  MOTION  TO  SUSPEND  REFERENCE. 

Title  of  the  cause. 
To  A.  A.  M.,  receiver: 

Take  notice  that,  upon  the  certificate  of  the  referee  herein,  and  affidavit  of 
A.  B.,  plaintiff, — with  copies  of  which  you  are  herewith  served, — and  the  plead- 
ings, orders  and  proceedings  in  this  action,  a  motion  will  be  made  at  the  next 
special  term  of  this  court,  appointed  to  be  held  at  the  City  Hall,  in  the  city  of 
Albany,  on  the  last  Tuesday  of  September,  instant,  at  the  opening  of  the  court  on 
that  day  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  directing  the 
referee  appointed  to  take  and  state  an  account  in  this  action,  to  suspend  proceedings 
on  such  order  of  reference  until  the  receiver  herein  shall  have  sold,  or  otherwise 
converted  into  cash,  the  property  and  assets  of  the  copartnership  firm  of  B.  &  Co., 
remaining  unsold  and  uncollected  in  your  hands  as  receiver;  and,  for  a  further . 
order,  that  said  receiver  forthwith  proceed  to  sell,  collect,  or  otherwise  dispose  of 
and  convert  into  money,  the  said  partnership  property  and  effects  so  remaining  in 
your  hands;  or,  for  such  other  or  further  order  as  the  court  may  think  proper 
to  grant. 

Yours,  &c,  J.  L.  F., 

Dated,  &c.  Pl>ff>s  att>v. 

No.  196  (6). 

ORDER   THEREON. 

Present,  &c.  At  a  sPecial  term>  &c-  las  in  &°-  2-] 

Title  of  the  cause.      iiooc",'>  «"" 

On  reading  and  filing  certificate  of  referee,  affidavit  of  plaintiff  and  notice  of 
motion,  with  due  proof  of  service  thereof:  on  motion  of  J.  L.  F.,  attorney  for 
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plaintiff,  no  one  appearing  to  oppose,  it  is  ordered  that  the  reference  before  R.  C. 
M.,  Esq.,  the  referee  appointed  to  take  and  state  the  partnership  accounts  herein, 
be  suspended  until  after  the  receiver  herein  shall  have  sold,  or  otherwise  disposed 
of  or  reduced  to  cash,  the  copartnership  property  and  assets  remaining  unsold  and 
uncollected  in  his  hands  as  receiver.  And  it  is  further  ordered  that  said  receiver 
do  forthwith  proceed  to  sell,  &c,  &c.  [as  in  No.  191,  from  the  *  to  the  end.] 


No.   197. 

SCHEDULE   OF   ACCOUNT,  WITH   VERIFICATION. 
Ante,  p.  205.     See  Vol.  I.,  p.  534. 
Title  of  the  cause. 

Schedule  and  statement  of  mutual  accounts  between  the  plaintiff  and  defendant 
as  partners,  under  the  name  and  firm  of  D.  &  M.,  since  last  balance  and  settle- 
ment between  them  on  the  day  of 

C.  D.  in  account  with  L.  M.  in  respect  to  said  partnership  transactions. 


Dr. 


1862. 
Jan.  15 


Cr. 

1862. 
Jan.  1.  By  balance  due  said  CD. 
on  settlement  of  part- 
nership accounts  and 
transactions  up  to  date, 
as  appears  by  partner- 
ship books  of  account 
herewith  deposited  with 
referee  -  $ 

Interest  thereon  to  date  -  $ 
Feb.   3.  By  cash  paid  firm  note  to 
G.   H.  &   Co.,   payable 
this    day    and    interest 
thereon  -  -  $ 

Mar.  6.  By  one-half  merchandise 
account,  charged  to  ac- 
count of  defendant,  L.  M., 
as  appears  by  entry  on 
said  books,  reference 
being  thereto  had  -  -  $ 
[And  so  on,  stating  the  items  sepa- 
rately.'] 

Verification. 
Eensselaer  county,  ss.:  C.  D.,  the  above-named  plaintiff,  being  duly  sworn, 
says  that  the  foregoing  account,  and  the  said  several  accounts  and  entries  embraced 
in  the  settlement  of  January  1st,  A.  D.  1862,  upon  the  partnership  books  here- 
with deposited  with  the  referee  in  this  action,  including  both  debits  and  credits, 


To  cash  received  at  that 
date    on    partnership 
'    note    of   F.   P.,   and 
not  entered  on    firm 
books    -  -  $ 

May  5.  To  one-half  merchandize 
account  charged  to  ac- 
count of  plaintiff,  as 
appears  by  the  firm 
books  herewith  depo- 
sited with  referee  -  -  $ 
[And  so  on,  stating  each  item  sepa- 
rately.'] 
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are  correct,  according  to  the  best  of  deponent's  knowledge,  information  and  belief, 
and  this  deponent  does  not  know  of  any  error  or  omission  in  said  account  to  the 
prejudice  of  his  said  copartner,  the  defendant. 

C.  D. 
Sworn  before  me,  &c. 


No.  198. 

ANOTHER  FORM  OF  ACCOUNT  AND  CHARGE  OR  SURCHARGE. 
Ante,  p.  205;  see  Vol.  I.,  page  S34. 

Title  of  the  cause. 

The  charge  [or  surcharge,  as  the  case  may  be,]  of  the  plaintiff,  C.  D.,  for  4he 
partnership  estate  and  effects  of  the  late  firm  of  D.  &  M.,  come  to  the  hands 
of,  and  received  by,  the  defendant  L.  M.,  or  for  which  he  is  liable  to  account,  and 
not  entered  in,  or  otherwise  appearing  upon  the  partnership  books  and  accounts. 
[Or,  if  a  surcharge  say  "not  entered  in  and  charged  in  the  former  charge  and 
account  of  the  said  plaintiff,  heretofore  made  and  filed  with  said  referee.""} 

1861. 
May    1.  Cash  received  by  the  said  defendant,  L.  M.,  from  E.  Gr.  and  Co., 
for  merchandize  sold  and  not  entered  upon  the  partnership 
books  [or  not  heretofore  entered  in  plaintiff's  charge],  claimed 
with  interest  thereon,  from  that  date.  $ 

March  1.  A  promissory  note  of  the  firm  made  by  the  said  L.  M.  and 
negotiated,  and  the  money  received  by  him  and  appropriated 
to  his  own  use,  subsequently  paid  out  of  the  funds  of  the  con- 
cern and  never  accounted  for,  claimed  with  interest  from  its 
maturity,  &c,  &c,  &c.  -  -  $ 

1862. 

July  6.  The  profits  arising  from  the  purchase  by  the  partnership  funds 
made  of  a  certain  house  and  lot,  situate,  &c,  subsequently 
sold  by  the  said  L.  M.,  and  proceeds  received  by  him,  and 
not  accounted  for,  except  that  the  purchase  money  is  charged 
to  him.  The  amount  of  profits  thereon  being  claimed  with 
interest.  -  $ 

[Proceed  in  this  way,  stating  the  items  claimed  as  a  charge  against  the  defend- 
ant, which  do  not  appear  on  the  partnership  books.] 
And  the  plaintiff  craves  leave  to  add  to  or  alter  this  charge  as  he  may  be  advised. 

C.  D. 
(Add  verification,  as  follows :) 

County  of  Rensselaer,  ss.:  The  above  C.  D.,  being  duly  sworn,  says  that  the 
above  charges  are  true  to  the  best  of  his  knowledge,  information  and  belief;  and 
that  he  does  not  know  of  any  error  in  said  account  .to  the  prejudice  of  his  said 
copartner,  the  said  defendant. 
Sworn,  &c.  C.  d. 
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No.  199. 

POEM  OP    DISCHARGE. 

Title  of  the  cause. 

The  discharge  of  the  defendant,  L.  M.,  to  the  charge  of  the  plaintiff  in  respect 
to  the  partnership  estate  and  effects  of  the  late  firm  of  D.  and  M.,  alleged  to  have 
come  to  the  hands  of  this  defendant  as  a  partner. 

1st.  The  cash  ($  ,)  charged  against  him  in  the  first  item  of  the  plaintiff's 

charge  was  paid  away  as  follows :  $  ,  part  thereof,  paid  for  ,  &c. 

[stating  same  with  reference  to  entry  in  partnership  books,  if  any  appear.] 

2d.  The  promissory  note  mentioned  in  the  second  item  of  the  plaintiff's  charge, 
&c.  [stating  any  matter  of  discharge;  and  so  on  in  regard  to  each  item.'] 

And  the  defendant  craves  leave  to  add  to  or  alter  this  discharge  as  he  may  he 
advised.  L.  M. 

(Add  verification  as  above.) 


No.   200. 

REPORT    OP   REFEREE. 
Ante,  p.  209. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  cause,  on  the 
day  of  ,  by  which  it  was  referred  to  me,  to  ,  &c.     [State  substance  of 

the  order.]  I,  the  subscriber,  referee  as  aforesaid,  do  report :  That  having  been 
attended  by  the  attorneys  for  the  several  parties  who  appeared  in  this  action,  I 
proceeded  to  a  hearing  of  the  matter  so  referred.*  I  further  report  that  on  such 
hearing  the  books,  deeds,  papers  and  vouchers  of  the  said  partnership  were  pro- 
duced and  used  before  me;  that  the  defendant  [or,  both  plaintiff  and  defendant] 
rendered  accounts  in  the  premises,  and  brought  in  their  respective  charges  and 
discharges;  and  such  accounts,  charges  and  discharges  are  hereto  annexed,  and 
form  schedule  A,  to  this  my  report. 

I  further  report,  that  on  such  hearing  I  examined  the  defendant  [or  both  plaintiff 
and  defendant,]  and  other  persons  respecting  the  mutual  accounts  and  all  dealings 
and  transactions  between  the  plaintiff  and  defendant,  as  partners  under  the  style 
of  D.  and  M.,  and  that  I  made  all  just  allowances  to  the  respective  parties. 

I  further  report,  that  schedule  B,  contains  the  particulars  of  such  mutual 
account,  with  the  balance  struck,  and  showing  what  appears  to  be  dile  from  either 
party  to  the  other.  And  I  further  report,  that  the  said  defendant,  at  the  date  of 
this  my  report,  is  liable  to  make  good  and  owes  the  said  partnership  the  sum  of 
$  ,  with  interest  thereon,  from  the         day  of  ,  18      ,  at  the  rate  of 

per  cent,  per  annum,  which  I  have  allowed. 

I  further  report,  that  the  balance  shown  by  the  said  schedule  B,  after  and  sub- 
ject to  the  said  defendant  making  good  said  sum  of  $  and  interest,  and  subject 
to  any  debts  and  liabitities  which  the  partners  may  owe  to  creditors,  will  belong 
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equally  to  the  plaintiff  and  defendant.  [Or,  in  the  proportions  following ,  namely, 
fyc,  stating  the  same.] 

All  -which  is  respectfully  submitted.  R.  C.  M., 

Sworn,  &c.  Referee. 

(Annex  schedules.)  

No.  201. 

NOTICE  OP  PILING  REPORT  AND  HEARING. 

Title  of  the  cause. 

To  N.  F.,  Esq.,  attorney  for  defendant: 

Take  notice,  that  the  report  of  the  referee  to  whom  it  was  referred  to  take  and 
state  an  account  of  the  partnership  transactions  in  this  action,  was  filed  in  the 
office  of  the  clerk  of  county,  on  the         day  of  ,  and  the  above  cause 

will  be  brought  to  hearing  thereon,  and  upon  the  pleadings  and  proceedings  in  this 
action,  at  the  next  special  term  of  this  court,  appointed  to  be  held  at,  &c,  on, 
&c;  and  an  application  will  be  made  for  final  judgment,  pursuant  thereto  and  to 
the  prayer  of  the  complaint,  with  costs  of  action. 

Yours,  &c,  J.  L.  F., 

Dated,  &c.  Pl'ffs  att'y. 


No.    202. 

EXCEPTIONS  TO  REPORT. 

Ante,  p.  210. 
Title  of  the  cause. 

Exceptions  taken  by  the  above  plaintiff  [or  L.  M.,  the  defendant,]  to  the  report 
of  E.  0.  M.,  Esq.,  the  referee,  dated  the        day  of 

First  exception.  That  the  said  referee  has,  in  and  by  his  said  report,  reported 
that  ,  &c.     [State  cause  of  exception.]     Whereas,  the  said  referee  ought  to 

have  found  and  reported  that,  &c. 

Second  exception,  &c,  &c.     [State  each  exception  separately.] 

In  all  which  particulars  the  said  plaintiff,  C.  D.,  [or  L.  M.,  the  defendant,] 
excepts  to  the  said  report,  and  demands  that  the  same  may  be  reversed  or  modified 
accordingly.  J.  L.  F., 

Attorney  for  plaintiff. 


No.  203. 

NOTICE  OP  HEARING  ON  REPORT  AND  EXCEPTIONS. 

Title  of  the  cause. 

Sir — Take  notice  that  this  cause  will  be  brought  on  for  hearing  on  the  report  of 
the  referee  in  this  action,  made  and  filed  on  the,  &c,  and  on  the  exceptions  thereto, 
filed  on  the,  &c,  and  on  the  pleadings  and  proceedings  in  this  action,  at  the  next 
special  term  of  this  court,  appointed  to  be  held  at,  &c,  on,  &c,  and  an  applica- 
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tion  made,  &c,  [as  in  No.  201;  or,  if  the  notice  be  by  the  party  excepting,  say:] 
and  a  motion  made  to  modify  said  report,  pursuant  to  said  exceptions,  and  for 
judgment  thereon  as  so  modified,  together  with  the  costs  of  this  action.  [And  an 
extra  allowance  of  per  cent,  upon  the  balance  so  certified  and  reported  in  addi- 
tion thereto.] 

Yours,  &c,  J.  L.  ¥., 

Dated,  &c.  Pl'ffs  att'y. 

To  N.  F.,  Esq., 

Def 'ts  att'y.  

No.  204. 

INTERLOCUTORY    JUDGMENT   ORDER  WHERE    RECEIVER    HAS    STILL   FUNDS   IN   HIS 

HANDS. 

Ante,  p.  210. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

This  cause  having  been  brought  on  for  hearing  upon  the  report  of  the  referee 
[decision  of  the  judge,  or  verdict  of  jury,  #•<;.,  fyc,  as  the  case  may  be,]  made  and 
filed  in  this  cause  on  the  day  of  ,  and  upon  the  pleadings  and  proceed- 

ings therein,  and  after  hearing  counsel  for  the  respective  parties,  on  motion  of 
J.  L.  P.,  Esq.,  plaintiff's  attorney,  it  is  ordered  that  the  report  of  the  said  referee 
be,  and  the  same  hereby  is  in  all  things  ratified  and  confirmed. 

It  is  further  ordered  and  adjudged  that  the  copartnership  heretofore  existing 
between  the  plaintiff  and  the  defendant,  under  the  name  and  style  of  D  &  M.,  be, 
and  the  same  is  hereby  dissolved,  (a) 

It  is  further  ordered  *  and  adjudged  that  the  receiver  heretofore  appointed  in 
this  action  proceed  forthwith  to  sell  the  residue  of  the  property  and  effects  of  the 
said  copartnership  remaining  in  his  hands,  and  to  collect  and  reduce  to  money 
the  choses  in  action  and  assets  of  said  copartnership,  compromising,  or  selling  at 
public  auction,  on  due  notice,  such  as  are  doubtful  or  uncollectable. 

And  that  after  he  shall  have  so  sold  and  disposed  of  said  property  f  and  effects, 
and  reduced  said  choses  in  action  and  assets  to  money,  the  said  receiver  do  account 
before  the  referee  heretofore  appointed  in  this  action,  for  the  proceeds  thereof,  and 
from  time  to  time,  as  he  shall  be  required  thereto  by  said  referee;  and  that  said 
referee  report  thereon  to  this  court  with  all  convenient  speed;  and  that  the  ques- 
tion of  costs,  and  all  other  questions  in  this  cause,  be  reserved  until  the  coming  in 
of  such  report,  and  the  hearing  of  this  cause  upon  further  directions. 


No.  205. 

ANOTHER   FORM   WHERE   THERE    IS    NO    RECEIVER. 

[Same  as  in  the  preceding,  down  to  the  *,  then  add:]  that  T.  M.,  Esq.,  be,  and 
he  hereby  is  appointed  receiver  of  the  copartnership  estate,  property  and  assets 

(a)  Unless  already  dissolved  by  death  or  otherwise. 

v.  s.  43 
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of  the  said  firm  of  D.  &  M.,  with  the  usual  powers  arid  duties  of  a  receiver, 
according  to  the  provisions  of  the  statute  and  the  practice  of  the  court,  upon  his 
executing,  acknowledging,  and  filing  with  the  clerk  of  said  county  of  ,  a  bond, 
in  the  usual  form,  to  the  people  of  this  State,  in  the  penalty  of  $  ,  with  two 

sufficient  sureties,  freeholders  or  householders,  resident  in  said  county,  to  be 
approved  by  a  justice  of  this  court.  And  that  upon  his  executing,  acknowledging 
and  filing  such  bond  so  approved,  the  said  receiver  do  forthwith  proceed  to  take 
possession  of  and  sell  all  and  singular  the  said  property  and  effects,  and  to  collect 
and  reduce  to  money  the  choses  in  action,  and  other  assets  of  said  copartnership, 
compromising  or  selling  at  public  auction,  on  due  notice,  such  debts  and  demands 
as  are  doubtful  or  uncollectable. 

And  it  is  further  ordered  that  after  said  receiver  shall  have  so  sold  and  disposed 
of  said  property,  &c.  [Conclude  as  in  No.  204  from  the  t>  adding,  if  necessary, 
clauses  from  the  form  No.  143  as  to  the  parties  appearing  before  the  referee  and 
delivering  property,  books,  papers,  fyc,  under  oath,  as  the  nature  of  the  case  may 
require."] 


V 

s 

No.  206. 

FURTHER  REPORT  OP  REFEREE  ON  ACCOUNTING  WITH  RECEIVER. 

Ante,  p.  211. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  subscriber,  the  referee  to  whom  it  was  referred  by  an  order  of  this  court, 
bearing  date  on,  &c,  to  take  and  state  the  partnership  accounts  in  this  action,  and 
who,  by  a  subsequent  order  of  this  court,  bearing  date  the,  &c,  appointing  T.  M., 
Esq.,  receiver  of  the  partnership  property  and  effects  of  said  firm  of  D.  &  M. 
(the  parties  hereto),  was  authorized  and  directed  to  take  and  state  the  account  of 
said  receiver  of  the  said  partnership  property  and  effects,  when  the  same  should 
be  reduced  by  him  to  money,  respectfully  report:  That  pursuant  to  the  last- 
mentioned  order  I  have  been  attended  by  the  said  receiver  and  by  the  counsel  for 
the  respective  parties  in  this  action,  and  that  I  proceeded  to  take  and  state  the 
account  of  the  said  receiver,  of  all  the  partnership  property,  effects  and  assets  of 
every  description  which  have  come  to  his  hands  as  receiver  herein,  from  which 
accounting,  as  appears  by  the  schedule  and  statement  thereof  hereto  annexed, 
marked  A,  it  appears  that,  the  said  receiver  having  reduced  all  such  property  and 
assets  to  money,  there  remains  in  his  hands,  after  deducting  his  lawful  charges  for 
expenses  and  commissions,  the  sum  of  $  ,  subject  to  the  payment  of  the 

partnership  debts  and  liabilities,  and  such  other  costs  and  charges  as  may  be 
imposed  thereon,  the  residue  thereof  belonging  to  said  parties,  according  to  their 
respective  interests  as  they  may  be  declared  by  the  court.  I  further  report,  that 
as  directed  in  and  by  said  order  first  above-mentioned,  1  thereupon  proceeded 
with  the  examination  and  hearing  of  the  matters  of  said  partnership  accounting  so 
referred  to  me,  and  upon  such  hearing,  &c,  &c.  [Proceed  as  in  No.  200,  ante, 
p.  ,  from  the  *  to  the  end,  annexing  the  schedules  and  statements  of  the 
accounting.'] 
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No.  201. 

FINAL  JUDGMENT  ON  PULL  ACCOUNTING  BY  PARTIES  AND  RECEIVER  BEFORE 

REFEREE. 

Ante,  pp.  211,  222. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title,  of  the  cause. 

On  reading  and  filing  the  report  of  H.  H.,  Esq.,  the  referee  herein,  made  and 
filed  pursuant  to  the  order  [or  several  orders]  of  reference  herein,  directing  an 
accounting  between  the  parties  to  this  action,  and  by  the  receiver  appointed  herein, 
and  the  schedules  and  statements  of  accounting  thereto  annexed  [and  the  exceptions 
thereto,  Sfc,  Sfc,  if  any  have  been  taken],  and  after  hearing  counsel  for  the  respec- 
tive parties:  now,  on  motion  of  J.  L.  F.,  of  counsel  for  the  plaintiff,  it  is  adjudged 
that  the  said  report,  and  the  accounting  therein  taken  and  found  by  said  referee, 
be,  and  the  same  hereby  is,  in  all  things,  ratified  and  confirmed.  [Except  that, 
fyc,  Sec.  State  if  any  and  what  exception  is  allowed,  and  how  the  report  is 
modified.'] 

It  is  further  adjudged,  that  the  copartnership  heretofore  existing  between  the 
plaintiff  and  defendant,  under  the  firm  and  style  of  D.  &  M.,  be,  and  the  same 
hereby  is,  pursuant  to  the  former  order  of  this  court  [or,  decision  of  the  justice 
before  whom  this  action  was  tried],  declared  dissolved  from  the  date  of  the  entry 
of  said  order  [filing  said  decision],  to  wit,  the      day  of 

It  is  further  adjudged,  that,  out  of  the  said  balance,  so  reported  as  remaining 
in  the  hands  of  said  receiver  at  the  sum  of  $  ,  he  retain  his  lawful  charges 

for  expenses  and  commissions,  hereby  allowed  at  the  sum  of  $  ;  and  that, 

out  of  the  residue  thereof,  he  pay  the  attorney  for  the  plaintiff  his  costs  and 
disbursements,  hereby  adjudged  at  the  sum  of  $  [and  allowance,  in  addition 

thereto,  of  $  ].* 

It  is  further  adjudged,  that,  out  of  the  residue  thereof,  the  said  receiver  pay  to, 
&c,  &c.  [If  the  entire  partnership  debts  and  liabilities  have  been  established  and 
appear  by  the  referee's  report  and  schedules,  or  otherwise,  the  judgment  will  specify 
them  and  direct  their  payment,  and  then  proceed  to  adjudge  the  rights  and  interests 
of  the  partners.]  (a) 

It  is  further  adjudged,  that  the  said  plaintiff,  0.  D.,  has  advanced  to  said  firm, 
more  than  his  equal  one-half  of  the  capital  thereof,  the  sum  of  $  ,  and  that 

said  copartnership  is  indebted  to  him  in  that  sum,  with  the  interest  thereon, 
amounting,  as  appears  by  said  report,  at  the  date  thereof,  to  the  sum  of  $  ; 

and  that  said  receiver,  after  making  the  above  payments,  and  out  of  the  residue  of 
said  partnership  assets  remaining  in  his  hands,  do  pay  said  plaintiff  the  said  sum 
of  $  ,  with  interest  thereon  from  the  date  of  said  report. 

It  is  further  adjudged,  that  the  surplus  remaining  after  such  payments,  belongs 
to  the  said  parties,  plaintiff  and  defendant,  in  equal  proportions;  and  that  said 
receiver  do  pay  to  each  of  said  parties,  plaintiff  and  defendant,  the  one-half  thereof) 


(a)  See  form  of  final  judgment,  directing  receiver  to  advertise  for  claims  and  pay 
copartnership  debts,  and  distribute  the  residue.    Post,  No.  220. 
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and  take  their  receipts  therefor,  as  well  as  the  receipts  of  the  several  parties,  for 
the  respective  sums  hereinbefore  directed  to  be  paid,  and  annex  the  same  to  his 
report  of  his  proceedings  under  this  judgment,  to  the  end  that,  on  the  coming  in 
of  such  report,  he  may  be  discharged  of  his  said  trust  as  receiver,  and  his  bond  be 
ordered  to  be  delivered  up  and  cancelled. 

[If  the  copartnership  be  insolvent,  or  the  debts  and  liabilities  of  the  copartner- 
ship have  not  been  established,  or  the  suit  be  brought  by  a  creditor  against  the  firm, 
Sfc,  Sfc,  the  form  of  the  judgment  must  necessarily  vary  with  the  circumstances 
of  the  case.  The  following  is  a  clause  adapted  to  the  latter  case,  adjudging  pay- 
ment of  a  creditor's  claim,  and  the  bringing  of  the  residue  into  court:] 

It  is  further  adjudged,  that  after  deducting  said  charges  and  commissions,  and 
after  the  payment  of  said  costs  and  disbursements,  the  said  receiver  pay  to  the 
said  plaintiff  the  said  sum  so  reported  due  him  at  $  ,  with  interest  thereon 

from  the  date  of  said  report.  [If  all  the  assets  have  been  reduced  to  money,  and 
the  receiver  wishes  to  be  discharged,  add:]  And  that  he  bring  the  residue  thereof, 
so  reported  as  remaining  in  his  hands,  into  court,  and  deposit  the  same  with  the 
treasurer  of  the  county  of  ,  to  the  credit  of  this  action,  and  of  the  parties 

entitled  to  the  same,  subject  to  the  further  order  and  direction  of  the  court;  and 
take  receipts  for  said  several  sums  and  file  the  same  with  his  report,  Ac.  [as 
above.] 


No.  208. 

FINAL  JUDGMENT   TAKEN    BY   DEFAULT,  IN  AN   ACTION  BT  A  JUDGMENT   CREDITOR 
AGAINST  A  PARTNERSHIP. 

Ante,  pp.  222,  223. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

The  summons  and  complaint  in  this  action  having  been  served  more  than  twenty 
days,  and  no  demurrer  or  answer  having  been  put  in  by  the  defendants;  and  it 
appearing  to  the  court  that  the  receiver  herein  appointed,  by  an  order  of  the  court, 
bearing  date  on  the  day  of  ,  has  reduced  the  whole  of  the  partnership 

property  and  effects,  received  by  him,  to  money :  [or  a  sufficient  portion  thereof 
to  pay  the  claim  and  demand  of  said  plaintiff]  Now,  therefore,  on  due  proof  of 
service  of  notice  of  this  application,  on  motion  of  J.  L.  F.,  attorney  for  plaintiff, 
it  is  ordered  that  said  receiver,  out  of  the  proceeds  of  said  copartnership  assets 
remaining  in  his  hands,  after  first  deducting  his  lawful  charges  and  commissions, 
do  pay  the  plaintiff's  attorney  the  sum  of  $  ,  hereby  adjudged  for  his  costs 

and  charges;  and  out  of  the  residue  remaining  in  his  hands,  do  pay  the  said  plain- 
tiff the  sum  of  $  ,  with  interest  thereon,  from  the  day  of  ,  hereby 
adjudged  to  be  due  from  said  defendants  to  said  plaintiff  for  his  debt  and  demand 
in  this  action. 

It  is  further  adjudged  that  said  receiver  bring  the  residue  thereof  (if  any)  into 
court,  &c,  &c.  [as  m  the  foregoing  form;  adding  a  clause  that  he  restore  to 
said  defendants,  or  their  agent,  on  their  demand,  the  remaining  accounts,  notes 
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and  assets  in  his  hands;  or,  if  it  be  preferred,  that  a  referee  be  appointed  to  take 
and  state  the  receiver's  accounts,  to  the  end  that  on  the  coming  in  of  his  report, 
such  further  order  may  be  made  as  the  case  may  require.']  (a) 


No.    209. 

ANOTHER   FORM   OP   JUDGMENT   ORDER   FOR   AN  ACCOUNTING   BETWEEN    PARTIES, 
ORDERED  AFTER  TRIAL. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Ti tie  of  the  cause. 

This  cause  having  been  brought  on  for  trial  by  the  court  without  a  jury  [or  by 
a  jury  on  the  issues  of  fact  made  and  settled  therein],  and  the  decision  of  the 
judge,  who  tried  said  cause,  having  been  made  and  filed;  now,  therefore,  on  the 
said  decision  and  the  pleadings  and  proceedings  in  this  cause,  and  after  hearing 
counsel-for  the  parties,  on  motion  of  J.  L.  F.,  attorney  for  the  plaintiff,  it  is 
ordered  and  adjudged  that  the  said  plaintiff  and  defendant  were,  at  the  time  of 
commencing  this  action,  partners,  &c,  &c.  [Following  the  conclusions  and  find- 
ing in  such  decision.] 

It  is  further  ordered  and  adjudged  that  said  plaintiff  is  entitled  to  an  accounting 
with  the  defendant,  &c.  [as  in  the  decision],  and  that  it  he  referred  to  B.  L.,  Esq., 
of,  &c,  as  referee  to  take  and  state  such  partnership  accounts. 

It  is  further  ordered  and  adjudged  that,  upon  such  accounting,  the  said  referee 
allow,  &c,  &c.  [State  any  special  directions  that  may  be  given  as  to  the  manner 
of  proceeding  upon  such  accounting.] 

It  is  further  ordered  and  adjudged  that  said  referee  be  authorized  and  directed 
to  take  and  state  the  account  of  the  receiver  heretofore  appointed  in  this  action, 
when  said  receiver  shall  have  first  reduced  the  copartnership  property  and  effects 
to  money.  And  that  such  assets,  after  first  deducting  the  lawful  charges  and 
cpmmissions  of  said  receiver,  and  the  costs  of  said  accounting,  together  with  the 
costs  and  disbursements  of  this  action  to  be  paid  to  the  plaintiff's  attorney,  out  of 
such  assets  by  said  receiver,  hereby  adjudged  at  the  sum  of  $  ,  are  first 

applicable  to  the  payment  of  all  Ihe  copartnership  debts  and  liabilities,  (6)  if 
sufficient  for  that  purpose;  and,  if  not  sufficient,  then  pro  rata,  as  the  same 
shall  be  established  by  the  creditors  of  said  partnership,  or  shall  appear  by  an 
examination  of  the  partnership  books  on  such  accounting. 

That  said  referee  inquire  into  said  copartnership  debts  and  liabilities,  and  for 


(a)  This  clause  would  be  applicable  where  the  suit  is  brought  by  a  general  creditor  in 
behalf  of  himself  and  all  other  creditors,  in  which  case  it  would  not  be  proper  to  order 
the  assets,  after  the  payment  of  the  creditor's  claim,  to  be  paid  back  and  restored  to  the 
partners;  the  partnership  property  being  a  trust  fund  for  the  benefit  of  all  the  creditors. 
See  ante,  p.  223. 

(6)  Or  if  there  is  any  specific  lien  upon  any  portion  of  the  property,  or  any  claim  which 
the  court  adjudges  to  be  entitled  to  a  preference,  specify  and  direct  it  to  be  first  paid. 
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that  purpose  that  he  cause  public  notice,  by  advertising,  &c.  [stating  the  manner 
of  giving  notice],  (a)  to  be  given  to  creditors  and  all  persons  holding  debts  and 
demands  against  said  copartnership,  of  the  time  and  place  of  appearing  before 
him,  to  establish  the  same.  That  such  parties  be  at  liberty  to  apnear,  pursuant 
to  such  notice,  and  present  and  prove  their  said  claims;  and  that  said  referee,  after 
hearing  all/  parties  interested,  report  thereon  to  this  court,  with  his  general  report 
on  the  accounting  hereinbefore  ordered. 

It  is  further  ordered  and  adjudged  that,  if  there  remains  any  surplus  after  the 
payment  of  said  debts  and  liabilities,  and  the  costs  and  expenses  hereinbefore 
ordered  to  be  paid,  the  said  plaintiff  and  defendant  are  entitled  to  share  the  same 
according  to  their  articles  of  copartnership  agreement,  each  equally  [or  otherwise, 
as  the  case  may  be] .  Either  of  such  parties,  however,  to  make  to  the  other  such 
just  allowances,  and  payment  of  such  balance  between  them,  as  shall  be  found  on 
said  accounting  and  on  the  coming  in  and  confirmation  of  the  report  of  said  referee. 


No.  210. 

NOTICE  OF  MOTION  TO  THE  COURT  FOB  DIRECTIONS  TO  RECEIVER. 
Ante,  pp.  219,  220. 
Title  of  the  cause. 
To  N.  F.,  Esq.,  def'fs  att'y: 

Sir — Take  notice  that,  upon  the  affidavit  with  a  copy  of  which  you  are  herewith 
served  [or,  the  certificate  of  the  referee,  fyc,  Sfc,  or  whatever  other  papers  it  be 
intended  to  move  upon],  a  motion  will  be  made  at  the  next  special  term  of  this 
court,  appointed  to  be  held  at  the  City  Hall,  in  the  city  of  Albany,  on  the  day 
of  ,  at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  an  order  directing  the  receiver,  heretofore  appointed  in 
this  action,  to  proceed  in  the  further  discharge  of  his  trust  in  disposing  of  the 
copartnership  property  and  effects;  and  that  he  be  authorized  and  directed  to  sell 
the  entire  stock  in  trade  of  said  copartnership,  at  private  sale,,  to  ,  at 

the  sum  agreed  upon,  to  wit,  &c,  &c,  [stating  terms]  and  take  from  him  his 
endorsed  notes  for  one  half  of  the  purchase  money,  payable  at,  &c,  &c.  [as  the 
terms  may  be].  Also,  that  said  receiver  be  directed  to,  &c.  [stating  what  direc- 
tions the  moving  party  intends  to  apply  for].  Or,  for  such  other  or  further  order 
as  the  court  shall  think  proper  to  grant;  with  costs  of  motion,  to  be  paid  out  of 
the  copartnership  assets  in  the  hands  of  said  receiver. 

Yours,  &c, 

J.L.  P., 
Dated,  &c.  Pl'ff's  att'y. 


(a)  Which  may  be  the  same  as  in  oases  of  proceedings  against  insolvent  corporations. 
See  ante,  pp.  425,  426. 
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No.   211. 

ORDER  THEREON. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  affidavit,  &c.  [or,  certificate  of  referee,  &rc],  on  motion  of 
J.  L.  P.,  of  counsel  for  the  plaintiff,  and  after  hearing  N.  P.,  of  counsel  for  the 
defendant,  it  is  ordered  that  T.  M.,  Esq.,  the  receiver  heretofore  appointed  in  this 
action,  do  forthwith  proceed  in  the  further  discharge  of  the  duties  of  his  trust,  by- 
selling  the  entire  copartnership  stock  in  trade,  at  private  sale,  to,  &c,  &c.  [as  in 
the  directions  asked  for  in  the  notice  of  motion.] 

It  is  further  ordered,  that  said  receiver  pay  the  plaintiff's  attorney  $10,  the 
costs  of  this  motion,  out  of  the  copartnership  fund.  [Or,  that  $10  costs,  Sfc,  to 
be  paid  out  of  the  copartnership  fund  in  the  hands  of  said  receiver,  abide  the  event 
of  this  suit.] 


No.  212. 

ORDER  OF  REFERENCE  TO  TAKE  AND  STATE  RECEIVER'S  ACCOUNT. 

Ante,  p.  221. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  the  application  of  the  plaintiff,  and  of  T.  M.,  Esq.,  the  receiver  heretofore 
appointed  in  this  action,  and  on  proof  of  due  service  of  notice  of  this  application 
on  the  defendant,  on  motion  of  J.  L.  P.,  attorney  for  the  plaintiff,  no  one  appear- 
ing to  oppose,  it  is  ordered  that  it  be  referred  to  R.  C.  M.,  Esq.,  the  referee  here- 
tofore appointed  to  take  and  state  the  partnership  accounts  in  this  action,  to  take 
and  state  the  accounts  of  said  receiver;  *  and  to  ascertain  and  report  to  the  court 
■what,  if  any,  of  said  copartnership  property  and  assets  remain  undisposed  of,  and 
the  balance  of  cash  remaining  in  his  hands  after  making  all  just  allowances  to  said 
receiver  for  the.  costs  and  expenses  of  said  receivership  and  his  commissions,  as 
well  as  for  other  disbursements  and  payments  properly  made  by  him,  on  account 
of  said  trust  fund. 


No.  213. 

REPORT  OF  REFEREE  ON  SUCH  ACCOUNTING. 

Ante,  p.  221. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York: 

I,  the  subscriber,  the  referee  appointed  by  an  order  of  this  court,  bearing  date, 
&g.,  to  take  and  state  the  account  of  T.  M.,  Esq.,  the  receiver  heretofore  appointed 
in  this  action,  respectfully  report :  * 
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That  I  have  been  attended  by  the  counsel  for  the  respective  parties  in  this  action, 
as  well  as  by  said  receiver,  who  produced  before  me  his  account  of  said  trust 
property  and  funds,  in  due  form  and  duly  verified  by  him,  which  is  hereto  annexed 
marked  schedule  A;  from  which,  it  appears  that  the  entire  property  and  effects  of 
said  copartnership,  coming  to  his  hands  as  receiver,  have  been  reduced  to  money, 
and  that  the  balance  remaining  in  his  hands,  after  making  the  allowances  therein 
stated  for  his  commissions  and  lawful  charges  for  expenses  and  other  disburse- 
ments, is  the  sum  of  $  '  :  and  that,  I  find  said  account  in  all  respects  correct 
and  just. 

[Or,  if  the  account  is  modified  by  the  referee:]  That  I  have  disallowed  the 
following  items,  which  are  claimed  as  credits  by  said  receiver,  to  wit:  [Stating 
them.'] 

That  I  find  the  following  item,  with  which  said  receiver  claims  to  be  credited, 
incorrect,  to  wit  [stating  it] ,  and  I  have  allowed  the  same  at  the  sum  of  $ 

Schedule  marked  B,  hereto  annexed,  is  an  exhibit  of  the  accounts  of  said 
receiver,  so  taken,  stated  and  allowed  by  me,  from  which  it  appears  that  the 
balance  remaining  in  his  hands,  after  making  such  allowances  for  commissions, 
disbursements,  &c,  is  the  sum  of  $ 

All  which  is  respectfully  submitted. 

R.  C.  M., 
Dated,  &c.  Referee. 


No.  214. 

ORDER  OF  CONFIRMATION  AND  FURTHER  DIRECTIONS. 

Ante,  p.  222. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  report  of  R.  C.  M.,  Esq.,  referee  appointed  to  take  and 
state  the  accounts  of  the  receiver  heretofore  appointed  in  this  action,  which  report 
bears  date  on,  &c,  [and  the  exceptions  thereto  made  and  filed  on  the,  &fc]  on  motion 
of  J.  L.  F.,  attorney  for  the  plaintiff,  and  after  hearing  N.  F.,  attorney  for  defend- 
ant, it  is  ordered  that  the  exceptions  be  overruled  and  the  said  report  be,  and  the 
same  hereby  is,  ratified  and  confirmed.  [Or,  that  the  of  said  exceptions  be  over- 
ruled and  the  of  said  exceptions  allowed,  and  said  report  modified  &jc,  &fc, — 
stating  the  particulars  thereof — and  that,  in  other  respects,  the  said  report  be 
ratified  and  confirmed] 

It  is  further  ordered,  that  the  said  referee  proceed  with  and  complete  the  taking 
and  stating  of  said  partnership  accounting,  in  all  respects  pursuant  to  the  order  of 
reference  heretofore  made  directing  the  same;  and  that  he  assume  thereon,  as  the 
amount  of  said  partnership  so  remaining,  the  said  sum  of  $  ,  so  reported 

[or,  herein  adjudged]  as  the  balance  in  said  receiver's  hands. 

And  it  is  further  ordered,  that  said  receiver  retain  in  his  hands  [or,  bring  into 
court,  Sfc]  the  said  balance,  to  abide  the  further  order  and  judgment  of  the  court; 
and  that  the  question  of  costs,  and  all  other  questions;  be  reserved  until  the 
coming  in  of  said  referee's  report  upon  such  accounting. 


IN  ACTIONS  OF  ACCOUNTING.  601 

No.  215. 

PETITION  BY  PARTY  PLAINTIFF  OR  DEFENDANT  TO  COMPEL  RECEIVER  TO  ACCOUNT. 

Ante,  p.  222. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  C.  D.,  plaintiff  [or  of  L.  M.,  defendant,  as  the  case  may  be]  in 
this  action,  respectfully  showeth :  That  this  is  an  action  for  partnership  accounting 
between  the  plaintiff  and  the  defendant,  in  which  an  order  has  been  entered  on 
default  of  an  answer  by  the  defendant  [or  after  trial,  Sfc,  &rc,  as  the  case  may  be], 
appointing  a  referee  to  take  and  state  the  partnership  accounts  between  the  parties, 
and  said  reference  is  pending  and  undetermined  before  said  referee. 

That  more  than  six  months  since,  to  wit :  On  the,  &c,  by  an  order  of  this 
court,  bearing  date  on  that  day,  T.  M.,  Esq.,  of,  &c,  was  appointed  receiver  in 
this  action,  and  thereupon  took  possession  of  the  entire  partnership  stock  in  trade 
and  effects,  amounting  in  value  to  $  ,  and  upwards. 

That  said  receiver  has,  from  time  to  time,  sold  portions  of  said  stock,  and  col- 
lected certain  demands  and  debts  due  said  partnership,  but  to  what  amount  your 
petititioner  does  not  know  and  cannot  state. 

That  said  receiver,  although  repeatedly  requested  so  to  do  by  your  petitioner, 
refuses  to  proceed  with  the  sale  of  the  residue  of  said  property,  or  collection  of  the 
residue  of  said  debts,  and  refuses  to  account  for  the  same,  or  inform  your  peti- 
tioner of  the  amount  and  situation  thereof;  and  refuses,  &c,  &c.  [stating  any 
other  facts  showing  that  the  receiver  refuses,  or  unnecessarily  delays  winding  up 
the  partnership  business,  or  accounting  for  the  assets.] 

That  there  are  many  outstanding  debts  due  from  said  partnership,  the  payment 
of  which,  out  of  the  assets,  is  necessary  in  order  to  a  full  accounting  and  winding 
up  of  the  affairs  of  said  copartnership.  [Or,  that  said  partnership  is  insolvent, 
and  unable  to  pay  its  debts,  and  your  petitioner  claims  and  demands,  as  apart  of 
his  relief  in  this  action,  that  the  copartnership  debts  should  be  first  paid  and  satis- 
fied out  of  the  copartnership  assets,  or  as  the  case  may  be.]  And  the  relief 
demanded,  and  to  which  your  petitioner  claims  he  is  entitled  on  a  final  judgment 
in  this  action,  cannot  be  had  until  such  receiver  shall  reduce  such  copartnership 
assets  to  money,  and  account  for  the  same. 

Your  petitioner,  therefore,  prays  that  said  receiver  may  be  directed  and  required 
forthwith  to  *  [proceed  with  the  sale  of  said  copartnership  stock  and  effects,  and 
the  collection  of  said  copartnership  debts  and  demands,  and]  account  for  the  said 
copartnership  assets,  and  the  proceeds  thereof;  and  that  a  referee  be  appointed  to 
take  and  state  said  receiver's  accounts,  and  to  report  thereon  to  the  court  with  all 
convenient  speed. 

And  your  petitioner  will  ever  pray. 

C.  D. 
Dated,  &c. 

(Add  verification  as  in  No.  1;  ante,  p.  446.) 

V.  S.   44 
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No.    216. 

NOTICE  OP  MOTION  THEREON. 

Title  of  the  cause. 

To  T.  M.,  Esq.,  receiver,  &c;  and  N.  F.,  Esq.,  attorney  for  defendant: 

Sirs — Take  notice  that  upon  the  petition,  with  a  copy  of  which  you  are  here- 
with served,  and  upon  the  pleadings  and  proceedings  in  this  action,  a  motion  will 
be  made  at,  &c,  on,  &c,  for  an  order  that  said  receiver,  T.  M.,  forthwith,  &c, 
[proceed  as  in  the  prayer  of  the  petition  from  the  *,  then  add,  if  costs  be  demanded,'] 
with  costs  of  motion,  to  be  paid  by  said  receiver  personally  for  his  neglect  and 
misconduct.  [  Or,  to  abide  the  result  of  the  allowance  of  costs  in  this  action,  and 
if  allowed,  to  be  paid  out  of  the  said  copartnership  assets.] 

Yours,  &c, 
Dated,  &c.  J.  L.  F., 

Attorney  for  petitioner. 


No.  217. 

ORDER  OF  REFERENCE  THEREON. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  petition  of  0.  D.,  plaintiff  in  this  action,  and  after 
hearing  counsel  for  the  receiver  and  the  respective  parties,  on  motion  of  J.  L.  F., 
plaintiff's  attorney,  it  is  ordered  that  the  said  receiver  do  forthwith,  &c.  [Pro- 
ceed as  in  the  prayer  of  the  petition,  No.  215,  from  the  *,  then  add  as  in  No.  212 
from  the  *,  and  if  costs  be  allowed.]  And  it  is  further  ordered  that  $10,  the 
costs  of  this  motion,  be  paid  to  the  plaintiff's  attorney  by  said  receiver  personally. 
[Or  abide  the  result  of  the  costs  in  this  action,  to  be  paid,  if  allowed,  out  of  the 
partnership  assets.] 


No.  218. 

REPORT  OF  REFEREE  THEREON. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  subscriber,  the  referee  to  whom  it  was  referred  to  take  and  state  the 
accounts  of  T.  M.,  Esq.,  the  receiver  heretofore  appointed  in  this  action,  by  an 
order  bearing  date  on,  &c,  respectfully  report :  [Proceed  as  in  No.  213  to  the 
end,  then  add:] 

I  do  further  report  that  I,  thereupon,  proceeded  with  the  said  partnership 
accounting  heretofore  referred  to  me,  by  order  of  this  court,  bearing  date,  &c, 
and  upon  such  hearing,  &c,  &c.  [Proceed  as  in  No.  200  from  the  *  to  the  end, 
annexing  schedules  and  statements  of  account.] 

All  which  is  respectfully  submitted.  R.  0.  M., 

Dated,  &c.  Referee. 
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No.  219. 

NOTICE  OF  FILING  AND  MOTION  FOB  JUDGMENT. 

Title  of  the  cause. 

Take  notice  that  the  report  of  the  referee  appointed  to  take  and  state  the  part- 
nership accounts,  and  the  acccounts  of  the  receiver  in  this  action,  was  filed  this 
day  of  ,  in  the  office  of  the  clerk  of  county,  and  that  an  applica- 

tion will  he  made  thereon,  at  the,  &c,  on  the  &c,  for  final  judgment,  pursuant 
thereto  and  to  the  former  orders  [and  decision  of  the  court] ,  together  with  costs  of 
action,  to  the  plaintiff  to  be  paid  out  of  said  copartnership  assets. 

J.  L.  F., 
Dated,  &c,  Pl'ffs  att'y- 

To  N.  F.,  Esq., 

Def'ts  att'y. 


No.   220. 

FINAL  JUDGMENT   THEREON,   WITH   DIRECTIONS    THAT    RECEIVER  ADVERTISE    FOR 
CLAIMS  AND  PAT  COPARTNERSHIP  DEBTS,  (a) 

[Same  as  No.  207;  ante,  p.  595,  to  the  *,  then  add:] 

And  it  is  further  adjudged  that  said  receiver  do  pay  the  debts  due  and  to 
become  due  from  the  said  partnership.  And  all  just  creditors  are  at  liberty  to 
come  in  and  receive  their  just  debts;  or,  if  there  be  not  sufficient  to  pay  in  full, 
then  dividends  ratably  and  in  proportion;  and,  for  that  purpose,  the  said  receiver 
can  advertise  for  claims  and  debts.  And  the  surplus,  if  any,  after  payment  of  all 
such  debts  and  all  fees,  costs  and  proper  commissions,  expenses  and  payments  to 
referee,  receiver,  agents  and  other  officers,  is  to  be  divided  into  equal  parts, 

parts  whereof  will  belong  and  are  to  be  paid  to  the  said  C.  D.,  &c,  &c,  &c. 
And  for  all  which  (as  well  as  for  all  other  payments),  the  said  receiver  will  take 
written  receipts.  And,  also,  that  the  person  so  appointed  receiver  do,  from  time 
to  time,  annually  pass  bis  accounts,  file  inventories,  finally  account  and  pay  and 
deliver  to  the  person  or  persons  entitled  thereto  such  effects  and  balances,  accord- 
ing to  the  rules  and  practice  of  the  court,  or  as  the  court  may  direct. 


(a)  See  also  forms  of  judgment,  Nos.  207,  208,  209,  ante,  pp.  595-597. 
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CHAPTER  V. 

FORMS  IN  ACTIONS  FOR  DIVORCE. 
No.  221. 

COMPLAINT    BY   WIFE   AGAINST   HUSBAND   FOR   DIVORCE  ON   ACCOUNT    OP 

ADULTEKT. 

Ante,  pp.  231-233. 

Title  of  the  cause. 

The  plaintiff  complains  of  the  defendant,  and  alleges  the  following  facts,  consti- 
tuting her  cause  of  action : 

That  on  or  about  the  10th  day  of  July,  in  the  year  1852,  the  plaintiff  was  duly 
married  to  the  defendant,  at  the  city  of  Providence,  in  the  State  of  Rhode  Island, 
and  that  the  plaintiff  continued  to  live  with  the  said  defendant,  as  his  wife,  until 
about  the  8th  day  of  April  last:  That  a  few  months  after  said  marriage  they  moved 
to  the  city  of  Albany;  and  that  for  the  last  ten  years  they  have  been,  and  at  the 
time  and  times  of  the  commissions  of  the  several  acts  of  adultery,  hereinafter  set 
forth,  were,  and  now  are,  inhabitants  of  this  State:  That  the  plaintiff  is  informed 
and  believes,  and  charges  the  truth  to  be,  that  the  said  defendant,  disregarding  the 
solemnity  of  the  marriage  vow,  hath,  since  the  marriage  of  the  plaintiff  with  him 
as  aforesaid,  committed  adultery  at  divers  times  and  places,  and  especially,  that 
the  said  defendant  T.  B.,  on  some  day  or  days  during  the  year  1856,  and  about 
the  month  of  June,  in  that  year,  but  on  what  particular  day  or  days  the  plaintiff 
is  ignorant,  in  the  city  of  New  York,  at  the  house  of  one  ,  in 

street,  did  commit  adultery,  and  have  carnal  connection  with  one  ,  and 

that  the  said  defendant,  at  various  other  times  during  the  Said  year  1856,  com- 
mitted adultery  and  had  carnal  connection  with  the  said  ,  at  certain  other 
places  in  said  city,  to  plaintiff  unknown. 

That  the  plaintiff  was  wholly  ignorant  of  the  commission,  by  said  defendant,  of 
the  aforesaid  acts  of  adultery,  or  either  of  them,  until  about  the  1st  day  of  April 
last;  that  five  years  have  not  elapsed  since  she  discovered  the  fact,  that  such  adul- 
tery had  been  committed  by  this  defendant;  that  she  has  not  voluntarily  cohabited 
with  him  since  the  discovery  thereof;  and  that  such  adultery  was  committed  by 
him  without  her  consent,  connivance,  privity  or  procurement. 

The  plaintiff  further  shows,  that  she  is  informed  and  believes,  that  the  said 
defendant  is  now,  and  has  for  some  time  past  been,  living  with  the  said  , 

in  open  and  notorious  adultery,  at  said  city  of  New  York,  and  that  five  years 
have  not  elapsed  since  the  commencement  of  such  adulterous  intercourse  was  dis- 
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covered  by  the  plaintiff.  And  the  plaintiff  alleges  that  such  adulterous  intercourse 
between  the  said  defendant  and  the  said  ,  was  begun  and  is  continued 

without  the  consent,  connivance,  privity  or  procurement  of  this  plaintiff.* 

That  the  plaintiff  has  no  property  of  her  own,  but  that  the  defendant  is  seized 
and  possessed  of  real  and  personal  estate  to  the  amount  of  $20,000,  and  that  his 
annual  income  is  at  least  $2,000.  (o) 

Wherefore  the  plaintiff  demands  judgment,  that  the  marriage  between  her  and 
the  said  defendant  may  be  dissolved,  and  a  divorce  adjudged,  according  to  the 
statute  in  such  case  made  and  provided;  and  that  the  defendant  may  be  compelled, 
by  the  judgment  of  this  court,  to  make  a  proper  and  suitable  provision  for  the 
support  and  maintenance  of  the  plaintiff;  and  that  the  plaintiff  may  have  her  costs 
of  action,  and  temporary  alimony,  and  such  further  relief  in  the  premises  as  shall 

be  just  and  equitable. 

J.  M.  H., 

(Verification  may  be  added.)  Pl'ffs  att'y. 


No.  222. 

COMPLAINT   BY   HUSBAND   AGAINST    WIFE    ON   ACCOUNT    OP   ADULTERY,   AND 
QUESTIONING  THE    LEGITIMACY   OP   CHILDREN. 

Ante,  pp.  233,  234. 
Title  of  the  cause. 

[Same  as  in  No.  221,  down  to  the  *,  and  then  add:"]  And  plaintiff  further 
shows,  that  during  the  time  he  cohabited  with  the  said  C.  B.,  as  his  wife,  she  had 
three  children,  to  wit:  A.  B.,  aged  about  ten  years,  C.  B.,  aged  about  eight  years, 
and  B.  B.,  aged  about  two  years;  that  the  said  children,  A.  B.  ard  0.  B.,  were 
born  while  this  plaintiff  and  the  defendant  were  cohabiting  together  as  husband 
and  wife;  but  that  the  said  child,  E.  B  ,  was  born  on  the  day  of  ,  at, 

&c,  while  the  defendant  was  living  in  adultery  with  the  said  ,  and  that  the 

plaintiff  was  at  sea  [or  absent  from  the  State  of  New  York  for  more  than  one  year 
before  its  birth] ,  during  all  of  which  time  the  defendant  was  living  within  said  State. 

Wherefore  the  plaintiff  demands  judgment  that  the  marriage  between  him  and 
said  defendant  may  be  dissolved,  and  a  divorce  decreed  according  to  the  statute 
in  such  case  made  and  provided:  that  the  said  infant  child,  B.  B.,  may  be  adjudged 
and  -declared  illegitimate;  and  that  the  plaintiff  may  have  such  further  relief  in 
the  premises  as  shall  be  just  and  equitable  [with  costs  out  of  the  separate  property 
of  said  defendant].  J-  M.  H., 

Pl'ff's  att'y. 

No.  223. 

AFFIDAVIT   FOR  ORDER  OF  PUBLICATION. 
Ante,  p.  231. 
Title  of  the  cause. 

Rensselaer  county,  ss:  T.  B.,  plaintiff  in  the  above  entitled  action,  being  duly 
sworn,  says  that  the  action  is  for  divorce,  on  the  ground  of  adultery  *  [hrnacy, 


(a)  This  paragraph  as  to  property  may  be  omitted.    See  ante,  p.  233. 
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fyc,  as  the  case  may  be],  and  the  place  of  trial  laid  in  the  complaint  is  the  county 
of  Rensselaer,  where  the  plaintiff  resides.  That,  &c.  [Proceed  as  in  No.  20  (a), 
(6),  ante,  pages  457,  458,  from  the  *  to  the  end.] 


No.  224. 

OKDEB   OP   PUBLICATION. 

[Same  as  in  No.  22  (a),  ante,  p.  459,  with  necessary  variation  as  to  statement 
of  cause  of  action.] 


No.  225. 

AFFIDAVITS,  ETC.,  TO    MOVE    FOR   ORDER   OF   REFERENCE   ON   DEFAULT    OF   AN 

ANSWER. 

Ante,  p.  235. 

[Affidavit  of  service,  same  as  No.  23  (a);  of  publication  and  mailing,  No.  25 
(a),  (6);  that  no  answer  has  been  received,  No.  31,  ante  p.  466.  If  the  com- 
plaint do  not  contain  the  allegations  required  by  the  Eighty-sixth  Mule,  and  be 
not  verified,  the  accompanying  affidavit  of  the  plaintiff  is  to  be  produced,  which 
may  be  inform,  as  in  No.  223,  to  the  *,  then  add:] 

That  the  adultery  charged  in  the  complaint  was  committed  without  the  consent, 
connivance,  privity  or  procurement  of  the  plaintiff;  that  five  years  have  not 
elapsed  since  the  discovery  of  the  fact  that  such  adultery  had  been  committed; 
and  the  plaintiff  has  not  voluntarily  cohabited  with  the  defendant  since  such  dis- 
covery. [If  it  be  charged  that  defendant  is  living  in  adulterous  intercourse,  8fc, 
add:]  And  that  five  years  have  not  elapsed  since  the  commencement  of  such 
adulterous  intercourse  was  discovered  by  deponent,  the  said  plaintiff,  (a) 

T.  B. 
Sworn,  &c. 


No.  226. 

NOTICE  OF  MOTION  FOR  REFERENCE. 

Ante,  p.  235. 
Title  of  the  cause. 

Sir — Please  to  take  notice,  that  upon  an  affidavit,  of  which  the  within  [or  the 
annexed]  is  a  copy,  and  upon  the  pleadings  and  proceedings  in  this  action,  this 
court  will  be  moved  at  the  next  special  term  thereof,  to  be  held  at  the  City  Hall, 
in  the  city  of  Albany,  on  the  last  Tuesday  of  September  inst.,  at  10  o'clock  A.  M., 


(a)  In  strictness  this  affidavit  need  not  be  produced  on  the  motion  for  reference,  nor  until 
the  coining  in  of  the  report  and  the  motion  for  final  judgment.  See  Rule  86,  ante,  pp.  238, 
239.     It  is  usually,  however,  produced  and  read  on  the  original  application. 
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for  the  usual  order  of  reference,  to  take  proof  of  all  the  material  facts  stated  in  the 
complaint,  and  for  the  relief  therein  demanded. 

Yours,  &c,  J.  M.  H., 

Dated,  &c,  Attorney  for  plaintiff. 

To  N.  F.,  Esq., 

Attorney  for  defendant. 


No.  227. 

ORDER   OF   REFERENCE   UNDER   THE    EIGHTY-SIXTH   RULE. 

Ante,  pp.  235,  236. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c 
Title  of  the  cause. 

On  reading  and  filing  proof  of  due  service  of  summons  more  than  twenty  days, 
and  that  the  defendant  has  failed  to  answer  within  the  time  required  by  law,  [or 
has  put  in  his  (or  her~)  answer  which  does  not  deny  the  facts  charged  in  the  com- 
plaint in  this  action,  and  on  proof  of  due  service  of  notice  of  motion  on  defendant's 
attorney,]  and  on  motion  of  J.  M.  H.,  counsel  for  the  plaintiff,  it  is  ordered  that 
it  be  referred  to  H.  H.,  of  &c,  as  referee,  to  take  proof  of  all  the  material  facts 
charged  in  the  complaint,  and  report  thereon,  with  the  proofs  so  taken  by  him,  to 
the  court,  with  all  convenient  speed. 

[If  the  legitimacy  of  children  be  questioned  in  the  complaint,  add:]  And  that 
said  referee  also  take  proofs  upon  the  question  of  the  legitimacy  of  B.  B.,  one  of 
the  children  of  the  said  defendant,  as  well  as  upon  the  other  matters  stated  in  the 
complaint,  and  also  report  with  his  opinion  thereon,  and  the  proofs  so  taken  by 
him,  with  all  convenient  speed. 


No.  228. 

referee's  report. 
Ante,  p.  238. 

At  a  special  term,  &c.  [as  in  iVb.  2.] 
Present,  &c. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  entitled  action  on  the 
day  of  ,  by  which  it  was  referred  to  me,  the  undersigned,  as 

referee  to  take  proof  of  all  the  material  facts  charged  in  the  complaint,  and  to 
report  thereon,  with  the  proofs  taken,  I,  the  subscriber,  referee,  do  hereby  report : 
That  I  have  taken  proofs  in  this  action,  on  the  part  of  the  plaintiff;  and  that  such 
proofs  are  hereto  subjoined,  and  make  a  part  of  this  report;  that,  in  my  opinion, 
all  the  material  facts  charged  in  the  plaintiff's  complaint  in  this  action  are  true, 
and  have  been  sufficiently  proved  before  me;  and  that  the  said  defendant  has  com- 
mitted the  acts  of  adultery  charged  in  said  complaint,  (and  that  all  the  children  of 
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the  defendant,  named  in  the  complaint  are  legitimate,  except  E.  B.,  who  is  not  the 
child  of  the  plaintiff,  but  is  illegitimate^ 
All  of  which  is  respectfully  submitted. 

IT.  H., 

Dated,  &c.  Referee. 

(Annex  proofs  taken,  each  deposition  signed  by  the  witness,  and  jurat  certified 
by  the  referee,  in  form  as  follows :) 

Title. 

Depositions  taken  this  day  ,18        ,  in  the  above  action,  on  the 

part  and  behalf  of  the  plaintiff,  before  ,  referee. 

18        ,  January  .     Mr.  J.  M.  H.  appears  as  counsel  for  the  plaintiff;  no 

one  appearing  for  the  defendant. 

E.  G.,  a  witness  produced,  was  duly  sworn  by  the  said  referee,  and  on  being 
orally  examined  by  counsel  for  the  plaintiff,  deposeth  as  follows :  I  am  acquainted 

with  both  the  parties  in  this  action,  &c,  &c,  &c. 

E.  G. 
Taken,  subscribed  and  sworn  before  me, 
this        day  of        ,  18     . 

H.  H.,  referee. 


No.  229. 

INTERLOCUTORY   JUDGMENT    ORDER   FOR   DIVORCE,  WITH   REFERENCE   AS   TO 
AMOUNT  OF  ALIMONY,  CUSTODY  AND  MAINTENANCE  OF  CHILDREN,  ETC. 

Ante,  pp.  241,  242. 

At  a  special  term,  &c.  las  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

This  action  having  been  brought  on  to  be  heard  upon  the  pleadings  and  proceedings 
and  the  report  of  H.  H.,  Esq.,  with  proofs  annexed,  made  and  filed  the,  &c. : 
Now,  on  due  proof  of  service  of  notice  of  hearing,  on  motion  of  J.  M.  H.,  attorney 
for  the  plaintiff,  no  one  appearing  to  oppose,  it  is  ordered  and  adjudged  *  that  the 
mairiage  between  the  plaintiff,  A.  B.,  and  the  defendant,  0.  B.,  be,  and  the  same 
hereby  is  dissolved;  and  the  said  parties  and  each  of  them  free  from  the  obliga- 
tions thereof.  And  it  shall  be  lawful  for  the  said  plaintiff,  A.  B.,  to  marry  again, 
as  though  the  said  C.  B.  were  actually  dead;  but  it  shall  not  be  lawful  for  the 
said  defendant,  C.  B.,  to  marry  again,  until  the  said  plaintiff,  A.  B.,  is  actually 
dead.j 

And  it  is  further  ordered  that  it  be  referred  to  the  said  referee,  H.  H.,  Esq.,  to 
inquire  into  the  amount,  situation  and  value  of  the  real  and  personal  property  of 
the  said  defendant,  and  as  to  what  would  be  a  reasonable  and  proper  sum  to  be 
allowed  the  plaintiff  for  alimony,  and  for  her  support  and  maintenance  during  life, 
and  for  the  support  and  maintenance  of  her  children,  F.  B.  and  G.  H.  B.,  until 
they  shall  have  arrived  at  the  age  of  twenty-one  years  respectively,  and  report 
thereon  to  this  court  with  all  convenient  speed. 
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Also  that  said  referee  inquire  and  report  in  regard  to  the  age  and  circumstances 
of  said  children,  and  as  to  who  -would  be  the  proper  person  to  take  the  care  and 
custody  of  such  children,  with  such  other  facts  in  regard  thereto  as  the  parties 
claiming  the  custody  of  said  children  shall  bring  before  said  referee,  and  as  to  him 
shall  seem  pertinent  and  proper.  And  it  is  further  ordered  that  the  question  of 
costs,  and  all  other  questions  not  herein  adjudged,  be  reserved  until  the  coming  in 
of  said  report,  and  the  final  hearing  thereon  for  further  directions. 


No.  230. 
referee's  report  thereon. 
Ante,  pp.  241,  242. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  subscriber,  the  referee  to  whom  it  was  referred  by  an  order  of  this  court 
bearing  date  the,  &c.,  to  inquire  and  report  [state  the  substance  of  the  matters  re- 
ferred] do  respectfully  report : 

That  I  have  been  attended  by  the  attorneys  for  the  plaintiff  and  defendant;  and 
having  heard  the  allegations  and  proofs  as  to  the  value  of  the  plaintiff's  estate  at 
the  time  of  the  commencement  of  this  action  and  the  allowance  proper  to  be  made : 
do  also  report  that  the  property  of  the  plaintiff  A.  B.,  consisted,  at  the  time  of 
such  commencement  of  action,  of  a  lot,  &c,  on  which  are  tenements,  &c,  the 
whole  value  being  estimated  at  $  ,  and  the  yearly  rent  and  income  being 

about  $  .     That  there  is  a  mortgage  thereon  for  $  ,  at        per  cent, 

per  annum;  but  the  defendant  did  not  join  in  executing  it,  so  that  I  have  not 
deducted  anything  therefor  in  coming  to  conclusions  in  this  my  report.  That  the 
whole  personal  property  of  the  said  plaintiff  consists  of,  &c,  and  its  value  is 
about  $ 

I  also  report  that  the  two  children  of  the  plaintiff  and  defendant  live  with  and 
are  entirely  supported  by  the  defendant :  one  being  a  boy  aged  years  and  the 
other  a  girl,  now  years  of  age.  And  that,  &c.  [Add  any  other  circumstances 
that  may  have  been  made  to  appear  in  regard  to  the  situation  of  such  children.'] 

And  I  further  report  that  I  have  considered  it  as  a  general  rule,  in  allowing  a 
sum  for  separate  maintenance,  to  make  it  by  analogy  to  the  right  of  dower  of  the 
wife,  and  to  her  interest,  under  the  statute  of  distributions,  if  her  husband  was 
dead,  intestate,  subject,  however,  to  alteration  in  the  discretion  of  the  court, 
according  to  circumstances.  And  I  find  and  so  report  that,  in  my  opinion,  the 
sum  of  $  a  year,  payable  semi-annually,  is  a  suitable  allowance  for  the  pre- 

sent separate  maintenance  and  alimony  of  the  plaintiff;  and  that  it  ought  to  be 
payable  from  the  date  of  the  said  order  of  reference,  on  her  receipt  from  time  to 
time. 

And  that  the  further  sum  of  $  a  year  would  be  a  suitable  and  proper  sum 

to  be  allowed  for  each  of  said  children  for  their  support  and  maintenance  up  to  the 
time  when  each  shall  severally  arrive  at.  the  age  of  years,  and  that,  in  my 
opinion,  from  the  facts  so  found  and  reported  by  me,  their  mother,  the  plaintiff 

v.  s.  45 
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herein,  should  have  their  care  and  custody  up  to  that  time,  subject  to  such  direc- 
tion from  time  to  time,  in  respect  to  such  custody  and  allowance  for  their  support, 
as  the  court  shall  think  proper  to  give. 

All  which  is  respectfully  submitted. 

H.  H., 

Dated,  &c.  Keferee. 


No.  231. 

EXCEPTIONS   TO   REPORT,  WITH  NOTICE   OP   ARGUMENT   THEREON. 

[Exceptions  same  as  No.  202,  ante,  p.  592.] 

Notice  of  Argument  of  Exceptions. 
Title  of  the  cause. 

Sir — Take  notice  that  the  report  of  the  referee  herein  made  and  filed  the,  &c, 
and  exceptions  thereto  filed  the,  &c,  will  be  brought  to  hearing  and  argument  at 
the,  &c,  on  the,  &c,  at  the  opening  of  the  court  on  that  day,  and  [if  notice  is  by 
plaintiff]  an  application  will  be  made  for  final  judgment  in  this  cause  pursuant 
in  all  respects  to  the  interlocutory  order  [or  decision]  of  the  court  heretofore  made 
in  this  cause,  and  to  the  said  finding  and  report  of  said  referee,  together  with  costs 
of  this  action,  including  costs  of  such  reference  and  of  this  motion.  [Or,  if  notice 
is  by  party  excepting,  say:]  And  a  motion  will  be  made  to  reverse  and  set  aside 
the  report  of  said  referee  [or,  to 'modify  said  report  in  the  several  respects 
pointed  out  in  said  exceptions.] 

Yours,  &c,  , 

Dated,  &c.  Attorney  for . 

To , 

Attorney  for . 


No.  232. 

ANSWER,  DENIAL,  WITH   COUNTER  CLAIM   OF  ADULTERY,  ON  THE   PART  OP 

PLAINTIFF. 

Ante,  pp.  234,  235. 

Title  of  the  cause. 

The  defendant,  in  answer  to  the  plaintiff's  complaint  in  this  action, 

First.  Denies  each  and  every  allegation  in  said  complaint  contained  relative  to 
her  having  committed  adultery,  with  the  persons  named  in  said  complaint,  or  either 
of  them. 

Second.  For  a  second  and  further  defense  the  defendant  alleges,  on  information 
and  belief,  that  the  said  plaintiff,  on  her  part,  disregarding  the  solemnity  of  the 
marriage  vow,  hath,  since  the  marriage  of  said  plaintiff  to  him,  committed  adul- 
tery, &c.  [as  in  complaint  No.  221,  down  to  the  *;  then  add:] 

Which  said  several  acts  of  adultery  the  defendant  sets  up  and  insists  upon  by 
way  of  counter-claim  and  demands;  that  the  marriage  of  the  plaintiff  and  defend- 
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ant  be  dissolved,  and  a  divorce  adjudged  in  favor  of  the  defendant,  by  a  judgment 
permitting  the  said  defendant  to  marry  again,  as  though  said  plaintiff  were  dead; 
but  prohibiting  the  plaintiff  from  marrying  again  until  the  death  of  the  defendant, 
and  debarring  said  plaintiff  of  her  right  of  dower  and  interest  in  the  estate  of  said 
defendant;  and  that  said  defendant  be  allowed  his  costs  of  this  action  out  of  the 
separate  property  and  estate  of  the  said  plaintiff,  with  such  other  or  further  relief 
as  to  the  court  shall  seem  just  and  proper. 

Deft's  att'y- 

(The  answer  need  not  be  verified,  see  ante,  p.  235;  but  it  is  usual  to  do  so, 
especially  if  by  a  wife  intending  to  move  for  temporary  alimony.) 


No.  233. 

NOTICE  OF  MOTION  FOR  ISSUES  IN  DIVORCE  CASE. 
Ante,  p.  242. 

[Same  as  No.  181,  ante,  p.  582,  annexing  thereto  the  proposed  issues,  thus:'] 

Copy  proposed  Issues  to  be  tried  by  Jury. 
Title  of  the  cause. 

1.  Did  the  defendant  in  this  suit  commit  adultery  with  one  ,  at  the  city 
of  New  York,  on  or  about  the        day  of            ,  1862  ? 

2.  Was  such  adultery  (if  committed)  condoned  by  the  voluntary  cohabitation 
of  the  defendant  with  the  plaintiff  after  full  knowledge  of  the  fact  of  such 
adultery  ? 

3.  Is  the  plaintiff  living  in  adulterous  intercourse  with  one  ,  at  the  city 
of  Albany,  as  alleged  by  the  defendant  in  her  answer  ? 

4.  Have  more  than  five  years  elapsed  since  the  fact  of  such  adulterous  inter- 
course came  to  the  knowledge  of  the  defendant,  &c.,  &c. 

J.  M.  H., 

Pl'ff's  att'y. 


No.   234. 

ORDER   OF   REFERENCE   THEREON. 
Ante,  pp.  242,  243. 
[Same  as  No,  182,  ante,  p.  582.] 


No.  235  (a.) 

REPORT  OF  ISSUES  AS   SETTLED  BY  REFEREE. 

Ante,  pp.  242,  243. 
[Same  as  No.  183,  ante,  p.  582.] 
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No.  235  (6.) 

THE  LIKE,  EMBRACING   QUESTION   AS   TO   LEGITIMACY  OP    CHILDREN. 
Ante,  p.  246. 

[Same  as  No.  233,  ante  p.  611,  adding  as  follows:"] 

5.  Is  E.  B.  the  legitimate  child  and  issue  of  the  marriage  between  the  said  A. 
B.  and  H.  B.?  • 


No.  236. 

DECISION   OP   JUDGE   -WHEN   CAUSE   IS   TRIED   BT   THE   COURT. 

[Some  as  No.  107,  ante,  p.  521,  as  to  finding  of  facts  and  conclusions  of  law, 
then  add,  in  case  of  a  wife  plaintiff  claiming  permanent  alimony,  $■<:..•] 

And  I  further  find,  as  a  conclusion  of  law,  that  the  plaintiff  is  entitled  to  pro- 
vision out  of  the  defendant's  property  and  estate  for  alimony,  and  the  support 
and  maintenance  of  herself  [and  her  children],  and  that  an  order  of  reference  be 
entered,  referring  it  to  H.  H.,  Esq.,  of,  &c,  to  inquire  into  and  report  *  the  situation 
and  value  of  the  defendant's  estate,  and  the  circumstances  of  the  parties,  and  what 
would  be  a  proper  and  suitable  allowance  to  said  plaintiff  for  permanent  alimony 
and  for  her  support  and  maintenance,  and  the  times  of  payment  and  manner  of 
securing  the  same. 


No.    23?. 

NOTICE   OP   MOTION    ON  VERDICT   OP    JURY   IN    PAVOR   OP   THE   PLAINTIFF. 

[Same  as  No.  184,  ante,  p.  583,  to  the  *,  then  add:] 

For  final  judgment,  pursuant  to  the  said  finding  and  verdict,  [or,  if  on  behalf 
of  the  wife  claiming  alimony,]  for  an  interlocutory  judgment  order,  pursuant  to 
said  verdict  [or  decision],  and  referring  it  to  a  referee  to  be  appointed  by  the  court 
to  inquire  into  and  report  [proceed  as  in  No.  2Z&from  the  *  to  the  end]. 

Yours,  &c,  J.  M.  H., 

Dated,  &c.  Pl'ffs  att'y. 

To  N.  F.,  Esq., 

Def  ts  att'y.  

No.  238. 

INTERLOCUTORY   JUDGMENT   ORDER   THEREON. 
Ante,  p.  244,  245. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

The  verdict  of  jury  upon  the  issues  of  fact  made  and  settled  [or  the  decision  of 
the  judge,  life.]  having  been  duly  filed  and  entered,  and  this  cause  having  been 
brought  on  for  hearing  thereon,  and  upon  the  pleadings  and  proceedings  therein, 
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now,  therefore,  on  motion  of  J.  M.  H.,  of  counsel  for  plaintiff,  after  hearing 
counsel  for  the  respective  parties,  it  is  ordered  and  adjudged,  &c.  [Proceed  as  in 
No.  229.  ante,  p.  608,  from  the  *  to  the  close.] 


No.  239. 
referee's  report  thereon. 
[Same,  ivith  necessary  variations,  as  in  No.  230,  ante,  p.  609.] 


No.  240. 

CONSENT   TO   REFER   THE   -WHOLE   ISSUE. 
Ante,  pp.  243,  244. 
Title  of  the  cause. 

It  is  hereby  stipulated  and  agreed  by  and  between  the  above  named  parties,  [or 
their  attorneys,']  that  the  right  of  trial  by  jury  in  this  action  be,  and  is,  hereby 
waived,  and  that  this  action  be  referred  to  H.  H.,  of  &c,  as  referee,  to  hear  and 
determine  the  issues  therein. 

J.  M.  H.,  plaintiff  [or  his  attorney]. 
Dated,  &c.  B.  H.  H.,  defendant  [or  his  attorney]. 


No.  241. 

ORDER  OF  REFERENCE  THEREON. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

This  being  an  action  for  an  absolute  (or  limited)  divorce,  on  reading  and  filing 
with  the  clerk  a  consent  and  stipulation  made  and  signed  by  the  above  named  par- 
ties, [or  their  attorneys,]  whereby  the  right  of  trial  by  jury  is  waived,  and  a  refe- 
rence of  issues  to  referee  therein  named  agreed  to;  on  motion  of  J.  M.  H.,  counsel 
for  plaintiff,  it  is  ordered  fhat  this  action  be  referred  to  H.  H.,  of  &c,  as  sole  refe- 
ree, to  hear  and  determine  the  issues  therein,  and  report  to  this  court  with  all  con- 
venient speed. 

No.  242. 

REFEREE'S   REPORT   ON   THE    WHOLE   ISSUES. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  action,  on  the  &c, 
by  which  the  issues  herein  were  referred  to  me  as  referee,  to  hear  and  determine 
the  same. 
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I,  the  aforesaid  referee,  do  hereby  report :  that  I  have  heard  the  proofs  and  alle- 
gations of  the  parties  and  the  argument  of  their  counsel,  and  that  I  find  for  facts 
in  this  action  the  following:  , 

That  on,  &c,  the  plaintiff  intermarried  with  the  defendant  at,  &c;  that  the 
plaintiff  continued  to  live  with  the  defendant  as  his  wife  [or  as  her  husband]  until 
about,  &c;  that  from  the  time  of  such  marriage  and  at  the  times  of  the  commission 
of  the  acts  of  adultery  [or  cruelty]  herein  set  forth,  they  were  and  now  are  inhab- 
itants of  the  State  of  New  York;  that  during  the  time  the  plaintiff  and  defendant 
cohabited  together  as  man  and  wife,  the  defendant  [or  they]  had  three  children, 
[insert  names  and  ages] ;  that  in  the  month  of  May,  1862,  the  defendant  did  in 
the  city  of  New  York,  commit  adultery  and  have  carnal  connection  with  one 
[or  was  guilty  of  the  following  acts  of  cruel  treatment  of  the  plaintiff,  to  wit: — 
stating  them  in  detail — which  conduct,  in  my  opinion,  renders  it  unsafe  and  im- 
proper for  her  to  cohabit  with  him] ;  That  five  years  have  not  elapsed  since  he  [or  she] 
discovered  that  the  aforesaid  adultery  had  been  committed  by  her  [or  him] ;  and  that 
he  [or  she]  has  not  voluntarily  cohabited  with  her  [or  him]  since  its  discovery; 
that  such  adultery  was  committed  by  her  [or  him]  without  his  [or  her]  know- 
ledge, connivance,  privity  or  procurement.  That  with  regard  to  the  said  (three) 
children  of  the  defendant,  two  of  them,  B.  K.  and  H.  K.,  were  born  while  the 
plaintiff  and  defendant  cohabited  together  as  man  and  wife,  and  that  the  child  V. 
K.,  was  born  on,  &c,  at,  &c,  while  the  defendant  was  living  in  adultery  with  said 
;  that  said  plaintiff  was  residing  at,  &c,  (and  absent  from  the  State  of  New 
York)  for  more  than  a  year  before  its  birth,  and  had  no  marital  intercourse  with 
his  said  wife,  during  all  of  which  time  the  defendant  was  living  within  said  State. 

And  as  a  conclusion  of  law,  I  find  that  the  said  marriage  referred  to  in  the  com- 
plaint in  this  action,  between  the  plaintiff  and  defendant,  should  be  dissolved,  and 
that  the  plaintiff  A.  K.,  is  entitled  to  a  divorce  from  the  said  defendant  E.  K.,  [or 
should  be  separated  from  bed  and  board  forever]  according  to  the  statute  in  such 
case  made  and  provided.  That  the  said  V.  K.  is  an  illegitimate  child,  and  not  the 
child  of  plaintiff ;  that  the  plaintiff  have  the  care,  custody  and  education  of  the 
said  legitimate  children,  until  the  court  shall  otherwise  order;  and  that  the  defend- 
ant pay  the  costs  of  this  action. 

All  of  which  is  respectfully  submitted. 

H.  H., 

Dated,  &c.  Referee. 


No.  243  (a). 

FINAL   JUDGMENT   OP   DIVORCE   ON   THE   GROUND   OP   ADULTERY. 

Ante,  p.  241. 
Title  of  the  cause. 

This  action  having  been  tried  on  all  the  issues  before  H.  H.,  sole  referee,  duly 
appointed  [or  by  a  jury,  or  by  the  court — a  trial  by  jury  having  been  waived],  on 
reading  and  filing  the  pleadings  and  report  of  the  referee  [or  the  verdict  of  the 
jury,  or  the  decision,  fyc,  as  the  case  may  be],  by  which  it  appears  that  the  said 
defendant  has  been  guilty  of  the  acts  of  adultery  charged  against  him  in  the  com- 
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plaint  in  this  action,  and  on  motion  of  J.  M.  H.,  of  counsel  for  the  plaintiff,  it  is 
ordered  and  adjudged  that  the  marriage  between  the  said  A.  K.  and  the  defendant, 
E.  K.,  be,  and  the  same  is  hereby  dissolved;  and  the  said  parties  are,  and  each  of 
them  is  freed  from  the  obligations  thereof.  And  it  is  further  adjudged  that  it  shall 
.be  lawful  for  the  said  plaintiff,  A.  K.,  to  marry  again,  in  the  same  manner  as 
though  the  said  defendant,  E.  K.,  were  actually  dead;  but  it  shall  not  be  lawful 
for  the  said  defendant,  E.  K.,  to  marry  again  until  the  said  plaintiff,  A.  K.,  is 
actually  dead.  And  it  is  further  adjudged  that  the  said  defendant  pay  to  the  said 
plaintiff  or  her  attorney  the  costs  of  this  action,  hereby  adjudged  at  the  sum  of 
dollars.* 

[If  the  action  be  by  the  husband  against  the  wife,  and  the  illegitimacy  of  any 
child  of  the  marriage  has  been  established:'] 

It  is  further  adjudged  that  V.  K.,  the  infant  child  of  said  defendant,  is  not  the 
issue  of  said  marriage  between  said  plaintiff  and  said  defendant,  but  is  illegitimate, 
and  not  entitled,  in  case  of  plaintiff's  death  intestate,  to  inherit  or  share  any  por- 
tion of  his  estate,  real  or  personal. 

It  is  further  adjudged  that  said  defendant  is  not  entitled  to  any  right  or  title  of 
dower  in  the  plaintiff's  real  estate,  or  to  any  interest  or  distributive  share  in  his 
personal  property,  in  case  of  his  death  intestate. 


No.  243  (b). 

THE   LIKE   IN    FAVOR   OF   WIFE,  WITH   PROVISIONS   AS   TO   ALIMONY  AND   CUSTODY 

OF    CHILDREN,  ETC. 

[Some  as  in  the  preceding  to  the  *,  then  add:] 

And  it  is  further  ordered  that  the  defendant  pay  to  the  plaintiff  the  sum  of  five 
.  hundred  dollars  per  annum  from  the  date  hereof,  in  quarterly  payments,  for  the 
support  and  maintenance  of  the  plaintiff  and  the  children  of  the  marriage  named 
in  the  complaint,  and  that  he  give  security  to  the  clerk  of  this  court,  in  the  city  of 
Albany,  to  be  approved  by  one  of  the  justices  thereof,  for  the  payment  of  the  said 
sum;  but  such  payment  is  [not]  to  be  in  lieu  of  her  right  of  dower  in  his  real 
estate  or  interest  in  his  personal  property  in  case  of  his  death  intestate,  and  that 
the  plaintiff  have  the  care,  custody  and  education  of  the  said  children  of  the  mar- 
riage, until  the  further  order  of  this  court. 


No.  244. 

COMPLAINT  FOR  DIVORCE  ON  ACCOUNT  OF  PHYSICAL  INCAPACITY. 
Ante,  p.  254. 
Title  of  the  cause.  , 

The  plaintiff  complains  of  the  defendant,  and  alleges  the  following  facts  consti- 
tuting his  cause  of  action : 

That  on  or  about  the        day  of  ,  in  the  year         ,  the  plaintiff  was  mar- 

ried to  the  defendant  at  the  city  of  New  Haven,  in  the  State  of  Connecticut,  and 
that  the  plaintiff  continued  to  live  with  the  defendant  as  his  wife  ever  since  said 
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marriage;  that  a  few  months  after  said  marriage  they  moved  to  the  city  of  Albany, 
and  that  for  the  last  years  they  have  been  and  now  are  inhabitants  of  this 
State* 

That  immediately  after  said  marriage  took  place,  this  plaintiff  discovered  that 
the  said  defendant,  A.  S.,  at  the  time  of  her  marriage  with  this  plaintiff,  as  afore- 
said, was  physically  incapable  of  entering  into  the  marriage  state;  that  the,  &c, 
&c.  [stating  the  causes  of  such  incapacity.] 

That  the  physical  incapacity  of  the  said  A.  S.,  arising  from  her  diseased  condi- 
tion, as  aforesaid,  was  well  known  to  the  defendant  at  the  time  of  her  intermar- 
riage with  this  plaintiff,  as  aforesaid,  but  was  wholly  unknown  to  the  plaintiff. 

That  this  plaintiff  has  been  informed  and  believes  the  said  physical  incapacity  of 
the  said  A.  S.  still  exists,  and  is  incurable,  and  so  charges  the  fact  to  be. 

Wherefore  the  plaintiff  demands  judgment  that  the  marriage  between  him  and 
the  said  defendant  may  be  dissolved,  and  a  divorce  decreed,  according  to  the 
statute  in  such  case  made  and  provided. 

B  McG., 
Pl'ffs  att'y. 


No.  245. 

COMPLAINT  FOE  DIVORCE  ON  ACCOUNT  OP  NON-AGE. 
Ante,  pp.  248,  249. 
Title  of  the  cause. 

The  plaintiff,  E.  B.,  who  is  an  infant  under  the  age  of  twenty-one  years,  by  J. 
H.  R.,  his  guardian,  complains  and  alleges  the  following  facts  constituting  his  cause 
of  action:  [Or,  the  action  may  be  brought  directly  by  the  parent  or  guardian. 
See  ante,  p.  248.] 

That  said  J.  H.  R.  was  duly  appointed  by  order  of  Hon.  W.  B.  "Wright,  one  of 
the  justices  of  the  Supreme  Court,  bearing  date  the  5th  day  of  May,  1862,  guar- 
dian of  said  infant  to  prosecute  this  action. 

That  on  or  about  the  20th  day  of  July,  in  the  year  1860,  the  plaintiff  intermar- 
ried with  one  0.  S.,  (now  0.  B.,)  at  the'  city  of  Hudson,  and  that  at  the  time  of 
said  marriage  the  plaintiff  and  the  said  C.  B.  were,  and  now  are,  inhabitants  of 
this  State. 

That  at  the  time  of  his  said  marriage,  the  plaintiff  was  an  infant  under  the  age 
of  legal  consent,  to  wit :  of  the  age  of  about  thirteen  years,  and  incapable  of  con- 
tracting marriage. 

That  for  a  short  time  after  the  said  marriage,  the  plaintiff  cohabited  with  his 
said  wife,  but  they  have  not  cohabited  as  husband  and  wife  for  any  time,  or  in  any 
manner,  since  the  plaintiff  attained  the  age  of  consent,  that  is  to  say,  the  age  of 
fourteen,  which  was  on  the  8th  day  of  April  last.  « 

That  the  plaintiff  is  desirous  of  having  the  marriage  between  him  and  the  said 
C.  B.  dissolved,  and  declared  null  and  void,  by  the  judgment  of  this  court. 

Wherefore  the  plaintiff  demands  judgment  that  the  said  marriage  between  the 
plaintiff  and  the  said  C.  B.  may  be  dissolved  and  declared  null  and  void,  accord- 
ing to  the  statute  in  such  case  made  and  provided;  that  the  said  C.  B.  may  be 
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adjudged  not  entitled  to  dower  in  any  portion  of  .plaintiff's  real  estate  or  entitled 
to  any  interest,  or  distributive  share  in  and  to  the  plaintiff's  personal  estate,  in  case 
of  his  death  intestate,  and  that  the  plaintiff  may  have  such  further  or  other  relief 
in  the  premises  as  shall  be  equitable,  and  the  circumstances  of  the  case  may 
require.  B.  McG., 

Pl'ffs  att'y. 

No.  246. 

.THE   LIKE  ON  ACCOUNT  OF   FORMER  MARRIAGE,  SUCH  FORMER  HUSBAND   OR  WIFB 

STILL   LIVING,    (tt) 

Ante,  pp.  249,  251. 
Title  of  the  cause. 

[Same  as  in  No.  244,  down  to  the  *  and  then  add:'] 

Said  plaintiff  further  alleges,  on  his  information  and  belief,  that  on  the 
day  of  in  the  year  ,  said  defendant  and  one  H.  W.,  were  married  at 

the  city  of  Rochester,  in  the  State  of  New  York;  and  that  they  cohabited  together 
as  husband  and  wife  for  two  years  after  said  marriage  and  until  the  day  of 

18  ,  since  which  time,  and  for  more  than  five  successive  years  prior  to  the 
said  marriage  between  this  plaintiff  and  the  defendant,  the  said  H.  W.  remained 
absent  from  said  defendant,  and  she  had  not,  up  to  the  time  of  said  marriage  with 
the  plaintiff,  seen  or  heard  from  or  of  the  said  H.  W.  within  that  time,  but  sup- 
posed him  to  be  dead,  having  been  so  informed,  and  said  marriage  with  plaintiff 
was  contracted  under  this  supposition,  and  in  good  faith  by  both  parties. 

That  said  plaintiff  is  also  informed  and  believes  that  the  said  H.  W.,  the  said 
former  husband  of  the  defendant  is  still  living,  and  is  now  in  the  city  of  Albany, 
and  has  visited  this  defendant  and  claimed  her  as  his  wife,  and  so  charges  the  fact 
to  be. 

The  plaintiff  further  alleges  that  there  are  two  children,  the  issue  of  his  said 
marriage  with  the  defendant,  living,  to  wit :  of  the  age  of        ,  and  of 

the  age  of 

Wherefore  the  plaintiff  demands  judgment  that  the  said  marriage  between  him 
and  the  defendant  be  annulled  and  declared  void;  that  the  said  defendant  be 
adjudged  not  entitled  to  dower  in  plaintiff's  real  estate  or  any  distributive  share  or 
interest  in  his  personal  estate  in  case  of  his  death  intestate;  that  the  said  marriage 
be  adjudged  to  have  been  contracted  in  good  faith,  with  the  belief  of  the  parties 
thereto  that  said  former  husband  was  dead;  that  said  children  of  said  marriage 
,  and  be  adjudged  legitimate,  and  entitled  to  succeed  to  the  plaintiff's 

real  and  personal  estate  as  though  said  marriage  had  been  valid,  and  that  plaintiff 
be  awarded  the  care  and  custody  thereof;  or  for  such  other  or  further  relief  as 

shall  be  equitable  and  just. 

B.  McG., 
Pl'ff 's  att'y. 


(a)  The  complaint  is  framed  under  the  statute,  which  provides  that  where  such  second 
marriage  was  contracted  in  good  faith,  with  the  full  belief  of  the  parties  that  the  former 
husband  or  wife  was  dead,  the  issue  of  the  maniage  shall  he  entitled  to  succeed  to  the  real 
and  personal  estate  of  the  party  capable  of  contracting  to  marry.    See  ante,  p.  292. 

v.  s.     46 
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No.  24*7. 

COMPLAINT  ON  ACCOUNT  OP  LUNACY. 
Ante,  pp.  251,  252. 

[Same  as  No.  244,  to  the  *,  then  add:"} 

That  for  several  years  previous  to  the  said  marriage  of  the  plaintiff,  and  at  the 
time  the  said  marriage  took  place,  he  was  a  lunatic  and  of  unsound  mind,  and 
incapable  of  contracting  matrimony.  That,  at  the  time  the  said  marriage  took 
place,  it  was  well  known  to  the  said  defendant  that  the  plaintiff  was  a  lunatic,  and 
that  he  was  incapable  to  consent  to  such  marriage.  That  the  said  defendant  had 
been  a  near  neighbor  of  the  plaintiff  for  several  years,  and  had  notice  and  was  well 
informed  of  his  mental  incapacity. 

That  the  plaintiff  is  now  perfectly  recovered  of  his  lunacy  aforesaid,  and  restored 
to  his  right  mind,  memory,  and  understanding,  and  has  been  so  for  about  eight 
months  last  past.  That  plaintiff,  since  his  restoration  to  a  sound  state  of  mind, 
as  aforesaid,  has  not  cohabited  with  the  said  defendant. 

[  Where  the  husband,  being  defendant,  has  property,  and  there  are  children  of 
the  marriage,  thefacts,  to  wit,  names  and  ages  of  children,  &rc,  may  be  stated,  as 
in  the  foregoing  form,  and  relief  demanded;  that  they  be  declared  entitled  to  suc- 
ceed to  the  estate,  of  the  defendant. "\  (a) 

Wherefore  the  plaintiff  demands  judgment,  that  the  said  marriage  between  him 
and  the  said  defendant  may  be  dissolved  and  declared  null  and  void  by  the  judg- 
ment of  this  court,  according  to  the  statute  in  such  case  made  and  provided;  [and 
that  the  said  children  of  said  marriage  be  declared  entitled,  fyc,  tyc.;]  and  that 
the  plaintiff  may  have  such  further  relief  as  shall  be  just  and  equitable,  together 
with  the  costs  of  this  action. 

B.  McG., 

Pl'ff's  att'y. 


No.  248. 

COMPLAINT  FOB  DIVORCE  ON  ACCOUNT  OP  FORCE  OB  FRAUD. 
Ante,  p.  252,  vide  note  (c). 
Title  of  the  cause. 

[Same  as  in  No.  244  down  to  the  *,  then  add:} 
'  That  prior  to  and  at  the  time  of  said  marriage,  and  as  an  inducement  to  the  said 
plaintiff  to  contract  and  enter  into  said  marriage,  the  defendant  falsely  and  fraudu- 
lently represented  herself  to  be  a  chaste  and  virtuous  woman,  which  representa- 
tion the  said  plaintiff  believed  to  be  true,  and  concealed  from  the  plaintiff  that  she 
was  the  mother  of  illegitimate  children,  of  which  fact  the  said  plaintiff  was  wholly 
ignorant. 

The  plaintiff  further  alleges  that  he  entered  into  such  marriage,  relying  on  such 
fraudulent  representation;  that  at  the  time  of  the  said  marriage  the  said  defendant 

(a)  See  ante,  p.  292. 
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was  unchaste,  and  the  mother  of  two  illegitimate  children;  that  defendant  fraudu- 
lently concealed  this  fact  from  this  plaintiff;  and  that  he  only  discovered  it  on 
the        day  of  ,  1862,  since  which  discovery  he  has  not  cohabited  with  the 

said  defendant  as  his  wife. 

Wherefore  the  plaintiff  demands  judgment,  that  the  marriage  between  him  and 
the  said  defendant  be  dissolved  and  a  divorce  decreed,  according  to  the  statute  in 
such  case  made  and  provided. 

B.  McG., 
Pl'ffs  att'y. 


No.  249. 

COMPLAINT  FOR  SEPARATION,  OR  LIMITED  DIVORCE. 
Ante,  p.  264. 

[Same  as  No.  244,  ante,  p.  615,  to  the  *,  then  add:] 

That  during  the  time  said  plaintiff  and  defendant  cohabited  as  husband  and  wife 
they  had  two  children,  namely:  A.  B.,  aged  eight  years,  and  C.  B.,  aged  four 
years. 

That  during  all  the  time  said  plaintiff  and  defendant  cohabited  as  husband  and 
wife,  this  plaintiff  faithfully  discharged  her  duties  as  the  wife  of  the  defendant, 
and  at  all  times  treated  him  with  kindness  and  forbearance;  but  that  said  defend- 
ant, her  husband,  a  few  months  after  said  marriage,  commenced  a  course  of 
unkind,  cruel  and  inhuman  conduct  towards  her,  which  continued  until  she  finally 
separated  from  him  on  the  said  eighth  day  of  April  last. 

That  on  divers  occasions,  while  she  lived  with  said  defendant,  he  was  guilty  of 
such  cruel  and  inhuman  treatment  of  her  as  to  render  it  unsafe  and  improper  for 
her  to  cohabit  with  him;  that  on  the        day  of  ,  [specify  the  particular  acts 

of  cruelty.] 

That  the  said  defendant  is  a  man  of  violent  passions  and  ungovernable  temper; 
that  on  many  occasions  he  addressed  to  her  the  most  opprobious  epithets,  and 
threats  of  personal  violence,  and  he  repeatedly  threatened  to  take  her  life;  that  in 
consequence  of  the  cruel  and  inhuman  treatment  and  threats  aforesaid,  and  such 
conduct  as  to  render  it  unsafe  for  her  to  live  with  or  remain  near  him,  she  was 
obliged  on  the  said  eighth  day  of  April  last  to  leave  the  house  of  said  defendant, 
and  seek  refuge  with  her  friends,  since  which  time  she  has  not  dared  to  return  to 
defendant's  house,  or  live  with  him. 

That  the  defendant  is  seized  and  possessed  of  real  and  personal  estate  to  the 
amount  of  $25,000,  and  that  his  annual  income  is  at  least  $,2000;  that  he  has 
refused  to  provide  for  her  support  and  maintenance;  that  the  plaintiff  has  no  pro- 
perty of  her  own,  and  is  entirely  dependent  upon  the  charity  of  her  friends  for 
support,  (a) 

Wherefore  the  plaintiff  demands  that  a  separation  from  bed  and  board  forever 
may  be  adjudged  between  this  plaintiff  and  defendant,  according  to  the  statute  in 

(a)  This  clause  may  be  omitted.    See  ante,  p.  233. 


620  APPENDIX  OF  FOEMS 

such  case  made  and  provided,  and  that  this  plaintiff  may  hare  the  care,  custody 
and  education  of  the  said  children  of  said  marriage;  and  that  the  defendant  be 
compelled  to  make  a  proper  and  suitable  provision  for  the  support  and  mainte- 
nance of  this  plaintiff,  and  the  said  children;  and  that  the  plaintiff  may  have  such 
other  or  further  relief  in  the  premises  as  shall  be  equitable  and  the  circumstances 
of  the  case  may  require. 

B.  McG., 

Plff's  att'y- 


No.  250  (a). 

AFFIDAVIT  ON  WHICH  TO  MOVE  FOR  JUDGMENT  IN  CASE  OF  LUNACY  OB  IDIOCY, 
UNDER  THE  EIGHTY-SEVENTH  RULE. 

Ante,  p.  256.    Rule  87. 
Title  of  the  cause. 

Albany  county,  ss.:  F.  G.,  of,  &c,  being  sworn,  says,  that  he  is  a  physician; 
that  he  knows  the  above  named  plaintiff,  and  has  been  his  family  physician  seve- 
ral years,  and  has  attended  him  regularly  since  the  first  day  of,  &c;  that  said 
plaintiff  has  been  for  some  years  past,  and  since  about  the  summer  of  the  year 
18  ,  an  idiot,  deprived  of  his  reason  and  understanding,  and,  in  the  opinion  of 
deponent,  still  continues  to  be  so. 
Sworn,  &c.  F.  Q. 


No.  250  (5). 

AFFIDAVIT   OF   PLAINTIFF,  SHOWING  NON-COHABITATION,  WHERE  THE  PRECEDING 
AFFIDAVIT  SHOWS  THAT  LUNACY,  ETC.,  DOES  NOT  CONTINUE. 

Title  of  the  cause. 

Albany  county,  ss. :  C.  T.,  being  duly  sworn,  says  that  he  is  the  above  named 
plaintiff;  that  his  reason  has  been  restored,  and  that  he  and  the  above  named 
defendant  have  not  cohabited  as  husband  and  wife  since,  this  deponent  was  so 
restored  to  reason,  to  wit :  Since  the,  &c. 
Sworn,  &c.  0.  T., 


No.  251. 

AFFIDAVIT  IN  CASE  OF  NON-AGE. 
Ante,  p.  256.    Rule  87. 
Title  of  the  cause. 

Rensselaer  county,  ss. :  B.  B.,  being  duly  sworn,  says  that  he  is  the  above 
named  plaintiff;  that  this  is  an  action  for  divorce,  on  the  ground  that  this  deponent 
was  under  the  age  of  legal  consent  when  the  marriage  took  place;  that  he  has  now 
attained  the  age  of  consent,  being  about  fifteen  years  of  age;  that  he  and  the  said 
defendant  have  not  cohabited  as  husband  and  wife  for  any  time  since  or  after  this 
deponent  attained  the  age  of  consent. 
Sworn,  &c.  jj_  jj_ 
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No.  252. 

AFFIDAVIT   IN   CASE   OF   FORCE   OB   FRAUD. 
Ante,  p.  256.     Bale  87. 
Title  of  the  cause. 

Rensselaer  county,  ss.:  C.  B.,  being  sworn,  says  that  he  is  plaintiff  herein; 
that  this  is  an  action  for  divorce  on  the  ground  of  fraud  [or  force] ;  that  there 
has  been  no  voluntary  cohabitation  between  this  deponent  and  the  defendant,  T. 
B.,  as  husband  and  wife,  at  any  time  [or,  in  case  of  fraud,  that  there  has  been  no 
cohabitation  since  the  discovery  of  the  facts  constituting  the  fraud],  (a) 
Sworn,  &c.  C.  B. 


No.  253. 

ORDER   OF   REFERENCE,    UNDER   THE    EIGHTY-SEVENTH   RULE. 

Ante,  p.  257. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  proof  that  the  summons  has  been  served  more  than  twenty 
days,  and  that  the  defendant  has  foiled  to  answer  within  the  time  required  by  law, 
[or  the  answer  herein  not  denying  any  facts  charged  in  the  complaint  in  this  action] 
and  of  due  notice  of  motion  to  defendant's  attorney,  and  on  reading  and  filing  an 
affidavit  of  the  continued  lunacy  [or  idiocy]  of  the  plaintiff  [or  an  affidavit  of 
non-cohabitation  after  the  plaintiff  was  restored  to  reason,  or  the  affidavit  of 
plaintiff  that  the  parties  to  this  action  have  not  cohabitecLfor  any  time,  as  husband 
and  wife,  after  the  plaintiff  had  obtained  the  age  of  consent,  or  after  the  discovery 
of  the  fraud,  Sfc,  fyc],  and  on  motion  of  B.  Mc.  G.,  counsel  for  the  plaintiff,  it  is 
ordered  that  it  be  referred  to  H.  H.,  of,  &c.,  as  referee,  to  take  proof  of  all  the 
material  facts  charged  in  the  complaint,  and  report  thereon,  with  the  proof  taken 
by  him,  to  this  court. 


No.  254. 

REPORT  OF  REFEREE  THEREON. 

Ante,  p.  258. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  entitled  action,  on 
the,  &c,  by  which  it  was  referred  to  me  as  referee,  to  take  proof  of  all  the  mate- 
rial facts,  and  report  thereon,  with  the  proofs,  I,  the  referee  aforesaid,  do  hereby 
report: 

(a)  See  ante,  p.  253. 
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That  I  have  taken  proofs  in  this  action  on  the  part  of  the  plaintiff;  which  proofs 
are  hereto  annexed,  and  make  a  part  of  this  report. 

That,  in  my  opinion,  all  the  material  facts  charged  in  the  plaintiff's  complaint 
are  true,  and  have  been  fully  proved  and  established  before  me;  that  the  said 
plaintiff,  E.  B.,  was  a  lunatic  [or  an  idiot,  or  under  the  age  of  consent,  ISfc,  Sfc, 
as  the  case  may  be,]  at  the  time  of  his  [or  her]  marriage  with  the  defendant  as 
stated  in  the  complaint- herein. 

All  of  which  is  respectfully  submitted. 
Dated,  &c.  H.  H., 

Referee. 

(Annex  depositions  as  in  No.  228,  ante,  p.  608.) 


No.  255  (a). 

ORDER   OF   REFERENCE   ON    DEFAULT   IN   CASE    OF   LIMITED   DIVORCE. 
Ante,  p.  267.     Rule  88. 

[Same  as  No.  227,  then  add:]  And  it  is  further  ordered  that, on  such  reference, 
the  said  referee  may  take  the  examination  of  the  plaintiff,  on  oath,  as  to  any  cruel 
or  inhuman  treatment  alleged  in  the  complaint,  which  took  place  when  no  wit- 
nesses were  present  who  are  competent  to  testify  to  the  facts  on  srch  reference 
(pursuant  to  the  88th  rule  of  the  Supreme  Court). 


No.  255  (&). 

REPORT  OF  REFEREE  THEREON. 

Ante,  p.  268. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  action,  and  dated  the 
day  of  ,  18     ,  by  which  it  was  referred  to  me,  the  undersigned,  as 

referee,  to,  &c,  &c,  I,  the  subscriber,  referee  aforesaid,  do  hereby  report: 

That,  I  have  taken  proofs  in  this  action  on  the  part  of  the  plaintiff;  and  that 
such  proofs  are  hereto  subjoined,  and  make  a  part  of  this  my  report. 

I  further  report  that  I  have  taken  the  examination  of  the  plaintiff,  on  oath,  as 
to  cruel  and  inhuman  treatment  alleged  in  the  complaint,  which  took  place  when 
no  witnesses  were  present  who  are  competent  to  testify  to  the  facts  on  the  reference 
before  me  herein. 

That,  in  my  opinion,  all  the  material  facts  charged  in  the  plaintiff's  complaint 
in  this  action  are  true,  and  have  been  sufficiently  proved  before  me;  and  that  the 
said  defendant  has  committed  and  been  guilty  of  the  (several)  acts  of  cruelty  and 
inhuman  treatment  on  and  towards  the  plaintiff,  and  of  such  cruelty  towards  her 
as  are  charged  in  her  said  complaint,  and  which  renders  it  unsafe  and  improper 
for  her  to  cohabit  with  him. 

(Annex  depositions.) 


IN  ACTIONS  FOR  DIVORCE.  623 

No.  255  (c). 

INTERLOCUTORY  JUDGMENT  ORDER  IN  ACTION   FOR   LIMITED   DIVORCE,  ADJUDGING 
SEPARATION  AND  A  REFERENCE  AS  TO  ALIMONY,  ETC. 

Ante,  p.  269. 

[Same  as  in  No.  229  to  the  *,  then  add:}  That  the  said  plaintiff  and  defendant 
be  separated  from  bed  and  board  forever;  provided,  however,  that  the  said  par- 
ties may,  at  any  time  hereafter,  by  their  joint  petition,  apply  to  this  court  to 
have  this  judgment  modified  or  discharged;  and  that  neither  of  the  said  parties 
shall  be  at  liberty  to  marry  any  other  person  during  the  life  of  the  other  party. 
[Conclude  as  in  No.  229  from  the  f  to  the  end.] 


No.  256. 

REPORT  OF  REFEREE  THEREON. 
Ante,  p.  268,  269. 

[Same,  with  necessary  variations,  as  No.  230.] 


No.  257. 

FINAL  JUDGMENT  OF  DIVORCE  IN   CASE   OF  NON-AGE. 
Ante,  p.  258. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

This  cause  having  been  brought  on  for  final  hearing  upon  the  report  of  the  refe- 
ree herein,  bearing  date  on,  &c,  [and  the  interlocutory  order  hereinbefore  made, 
bearing  date  the,  Sfc,  or  the  decision  of  the  judge  who  tried  said  cause,  or  verdict 
of  the  jury  on  the  issues  of  fact,  fyc,  as  the  case  may  be,]  and  upon  the  pleadings, 
and  the  proofs  annexed  to  said  report,  now,  therefore,  on  motion  of  B.  McCr.,  attor- 
ney for  the  plaintiff,  due  proof  of  service  of  notice  of  this  application  having  been 
made,  [or  after  hearing  counsel  for  the  parties,]  it  is  adjudged  *  that  the  mar- 
riage between  the  said  plaintiff  B.  B.,  and  the  defendant  0.  B.,  be  and  the  same  is 
hereby  declared  null  and  void,  and  that  the  parties,  plaintiff  and  defendant,  are 
free  from  the  obligations  of  marriage  with  each  other. 


No.  258. 

THE   LIKE   IN  CASE  OF  FORMER  MARRIAGE,  WITH  CLAUSE  SAVING  THE  RIGHT  OF 
CHILDREN    OF   THE   MARRIAGE. 

Ante  p.  292. 

[Same  as  the  preceding,  down  to  the  *,  then  add:] 

And  it  is  further  adjudged  that  said  marriage  was  contracted  in  good  faith,  and 
with  the  belief  of  the  parties  thereto,  that  H.  W.,  the  former  husband  of  the  said 
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defendant  was  dead.    And  it  is  adjudged  that  and  ,  the  children  of 

the  said  marriage  hereby  annulled,  are  legitimate  and  entitled  to  succeed  to  the 
real  and  personal  estate  of  said  plaintiff)  as  though  said  marriage  had  been  valid; 
and  that  plaintiff  have  the  care  and  custody  of  said  children,  and  that  said  defendant 
is  not  entitled  to  dower  in  the  real  estate  of  said  plaintiff,  or  to  any  distributive 
share  or  interest  in  his  personal  estate  in  case  of  his  death  intestate. 


No.  259. 

THE   LIKE    IN   CASE   OP   LUNACY   OB   IDIOCY. 
Ante,  pp.  258,  259. 

[Same as  in  No.  229,  down  to  the  *,  then  add:] 

That  the  marriage  between  the  said  plaintiff  C.  T.,  and  the  defendant  H.  T.,  be 
and  the  same  is  hereby  declared  null  and  void;  and  that  the  parties,  plaintiff  and 
defendant,  are  free  from  the  obligations  of  marriage  with  each  other. 

[If  there  be  children  of  the  marriage:]     And  it  is  adjudged  that  and 

children  of  the  said  marriage,  are  entitled  to  succeed  to  the  real  and  personal  estate 
of  the  said  defendant.    And  as  to  the  costs,  &c.  [state  the  allowance,  if  any.] 


No.  260. 

THE   LIKE   IN   CASE   OP   PHYSICAL  INCAPACITY. 
Ante,  pp.  258,  259. 

[Same  as  in  No.  257  to  the  *,  then  add:']  That  the  marriage  between  the  said 
plaintiff  L.  C,  and  the  defendant  F.  C,  is  null  and  void,  and  tha  said  parties, 
plaintiff  and  defendant,  are  free  from  the  obligations  of  marriage  with  each  other. 
And  as  to  costs,  it  is  adjudged  [state  allowance,  if  any.] 


No.  261. 

PINAL  JUDGMENT   IN   CASE   OF   POHCE   OK   FRAUD,    WITH   PROVISION   AS   TO   CHIL- 
DREN  OP   THE    MARRIAGE. 

Ante,  pp.  258,  259. 

[Same  as  in  No.  257  down  to  the  *,  then  add:]  That  the  marriage  between  the 
said  plaintiff  0.  B.  and  the  defendant  B.  B.,  was  obtained  by  the  force  [or  fraud] 
of  the  defendant,  and  the  same  is  utterly  null  and  void,  and  is  hereby  dissolved, 
and  that  the  parties,  plaintiff  and  defendant,  are  free  from  the  obligations  of  mar- 
riage with  each  other. 

It  is  further  adjudged  that  the  custody  of  C.  B.,  the  child  of  said  parties,  be 
committed  to  the  plaintiff;  and  that  the  said  defendant  do  pay  the  said  plaintiff 
the  sum  of  dollars  yearly,  in  semi-annual  payments,  for  the  education  and 

maintenance  of  said  child,  until  the  same  shall  arrive  at  the  age  of  twenty-one 
years,  or  until  the  further  order  of  the  court,  and  give  security  therefor  to  the  clerk 
of  this  court,  to  beapproved  by  a  justice  of  this  court.  And  it  is  adjudged  that  the 
defendant  pay  the  plaintiff       dollars,  hereby  adjudged  as  the  costs  of  this  action. 
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No.  262. 

FINAL  JUDGMENT  FOR  SEPARATION,  DIRECTING  PAYMENT  OF  ALIMONY. 
Ante,  pp.  268,  269. 

[Same  as  in  No.  257  to  the  *,  then  add:'} 

That  the  said  plaintiff  and  defendant  be  separated  from  bed  and  board  for  ever; 
provided,  however,  that  said  parties  may,  at  any  time  hereafter,  by  their  joint 
petition,  apply  to  this  court  to  have  this  judgment  modified  or  discharged;  and 
that  neither  of  said  parties  shall  marry  any  other  person  during  the  life  of  the 
other  party. 

And  it  is  further  adjudged  that  the  defendant  pay  to  the  plaintiff  the  sum  of 
$  ,  per  annum  in  payments  for  her  maintenance  and  support,  [and  the 

maintenance  and  support  of  the  children  of  the  marriage  named  in  the  complaint,'] 
and  that  he  give  security  to  the  clerk  <of  this  court  at  the  city  of  Troy,  to  be 
approved  by  one  of  the  justices  of  the  court,  for  the  payment  of  the  said  sum;  and 
that  the  plaintiff  have  the  care,  custody  and  education  of  the  said  children  of  the 
marriage,  until  the  further  order  of  the  court;  and  that  the  defendant  pay  to  the 
plaintiff,  or  her  attorney,  the  sum  of  $  ,  hereby  adjudged  as  the  costs  of 

this  action,  and  that  she  have  execution  therefor  according  to  the  rules  and  prac- 
tice of  this  court. 

[Add  any  special  provision  in  regard  to  the  protection  or  restoration  of  the 
wife's  property;  or  saving  her  right  of  dower  in  the  husband's  real  estate,  in  case 
the  alimony  be  not  intended  in  Ueu  of  such  dower.] 


No.  263  (a). 

PETITION  FOE  ALIMONY,  BY  A  WIFE,  DEFENDANT  IN  AN  ACTION  FOR  DIVORCE  FOR 

ADULTERY. 

Ante,  p.  275. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  the  defendant  C.  K.,  respectfully  shows  to  this  court  that  the 
plaintiff,  A.  K.,  has  commenced  this  action  against  your  petitioner  to  obtain  a 
judgment  dissolving  the  marriage  solemnized  between  hun  and  your  petitioner,  on 
the  ground  of  the  adultery  of  your  petitioner. 

That  your  petitioner  has  appeared  and  put  in  her  answer,  under  oath,  to  the 
complaint  herein,  denying  such  adultery. 

That  your  petitioner  is  wholly  destitute  of  the  means  of  support,  or  of  money 
for  carrying  on  her  defence,  or  of  defraying  the  costs  and  expenses  thereof;  that 
she  is  informed  and  believes  that  the  plaintiff  has  real  estate  and  personal  property 
to  the  amount  of  more  than  $5,000,  and  that  his  annual  income  arising  from  his 
business  of,  &c,  [state  its  nature]  is  about  $1,000.  [State  number,  age  and  sex 
of  children,  if  any,  and  how  far  they  are  dependent  on  the  petitioner.] 

Your  petitioner  therefore  prays  that  the  plaintiff  may  be  ordered  to  pay  your 
petitioner  a  reasonable  sum  for  her  support  and  maintenance  during  the  pendency 

v.  s.  47 
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of  this  action,  and  such  amount  of  money  as  may  be  necessary  to  enable  her  to 
carry  on  her  defense,  and  pay  the  necessary  costs  and  expenses  thereof. 

And  your  petitioner  will  ever  pray,  &c.  E.  K. 

(Add  verification  as  in  No.  1,  ante,  p.  446.) 


No.    263  (6). 

PETITION  FOR  ALIMONY  IN  ACTION  FOR  SEPAEATION  BT  A  WIFE  PLAINTIFF. 

Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  the  plaintiff,  0.  B.,  respectfully  shows:  that  your  petitioner  has 
commenced  this  action  against  the  defendant  T.  B.,  to  obtain  a  judgment  of  sepa- 
ration from  bed  and  board  forever,  between  your  petitioner  and  said  defendant,  on 
the  ground  of  the  cruel  and  inhuman  treatment  of  your  petitioner  by  her  husband, 
the  said  defendant.  That  the  defendant  has  appeared  and  put  in  his  answer  under 
oath  to  the  complaint  herein,  denying  such  cruel  and  inhuman  treatment.  That 
your  petitioner  is  wholly  destitute  of  the  means  of  support,  &c.  [Proceed  as  in 
last  form.] 


No.  264. 

NOTICE  OF  MOTION  THEREON. 

Title  of  the  cause. 

To  N.  F.,  att'y  for  defendant  (or  pl'ff). 

Take  notice  that  upon  the  petition,  with  copy  of  which  you  are  herewith  served, 
and  upon  the  said  plaintiff's  verified  complaint,  [defendant's  verified  answer,]  a 
motion  will  be  made  at  the  next  special  term  of  this  court,  appointed  to  be  held  at 
the  City  Hall,  in  the  city  of  Albany,  on  the  last  Tuesday  of  September,  instant, 
at  the  opening  of  the  court,  for  an  order  that  the  defendant  [plaintiff,]  pay  the 
plaintiff  [defendant,]  the  sum  of  $  monthly  for  her  support  during  the  pen- 
dency of  this  action,  and  the  sum  of  $  to  enable  her  to  defray  the  costs  and 
expenses  of  prosecuting  [defending,]  the  said  action;  or  for  such  other  or  further 
order  as  the  nature  of  the  case  may  require. 

Yours,  &c,  J.  M.  H., 

Dated,  &c.  Att'y  for  pl'ff  [deft] . 

No.  265. 

ORDER  OF  REFERENCE  THEREON. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  the  petition  of  C.  B.,  the  above-named  defendant  [or 
plaintiff,  and  its  accompanying  affidavits],  and  affidavit  of  the  plaintiff  [or 
defendant]  in  opposition;  and  after  hearing  J.  M.  H.,  counsel  for  the  defendant 
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[or  plaintiff"],  and  B.  H.  H.,  counsel  for  the  plaintiff  [or  defendant]  opposed,  it 
is  ordered  that  it  be  referred  to  H.  H.,  of,  &c,  as  referee,  to  inquire  and  report 
what  would  be  a  reasonable  sum  to  be  allowed  to  the  said  defendant  [or  plaintiff  ] 
for  her  support  and  maintenance,  [and  the  support  and  maintenance  of  such  of 
the  children  of  the  marriage  as  reside  with  her,]  during  the  pendency  of  this  action. 
And  that  the  said  referee  inquire  and  report  what  would  be  a  reasonable  sum  to 
be  allowed  to  the  said  defendant  [or  plaintiff]  in  order  to  enable  her  to  carry  on 
her  defense  [or  prosecution]  of  the  action,  and  to  defray  the  necessary  costs  and 
expenses  thereof;  and  that  he  report  as  to  the  time  and  manner  in  which  said 
sums  should  be  paid  by  the  plaintiff  [or  defendant]. 


No.  266. 

REPORT    OF   REFEREE. 

Ante,  pp.  275,  279. 
Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  dated  the  day  of  ,  whereby  it  was 
referred  to  me,  the  undersigned,  as  referee,  to  inquire  and  report  what  would  be  a 
reasonable  sum  to  be  allowed,  &c.  [as  in  the  order.]  I, the  said  referee,  do  report: 
That  I  have  been  attended  by  the  attorneys  for  the  plaintiff  and  defendant,  and 
have  heard  the  allegations  and  proofs  as  to  the  value  of  the  plaintiff's  estate  at  the 
time  of  the  commencement  of  this  action,  and  the  allowance  proper  to  be  made; 
that  the  plaintiff  [or  defendant],  T.  B.,  has  real  estate,  to  wit,  &c,  of  the  value  of 
about  $>  ,  the  yearly  income  of  which  is  about  $  ;  that  the  whole  personal 
property  of  said  plaintiff  [or  defendant],  consists  of,  &c,  and  its  value  is  about 
$  .  That  two  children  of  the  plaintiff  and  defendant  live  with  and  are  entirely 
supported  by  the  defendant  [or  plaintiff],  one  being  a  boy,  aged  years,  and 

the  other  a  girl,  aged        years. 

I  further  report  that,  in  my  opinion,  the  sum  of  $  a  year,  payable  monthly, 
is  a  suitable  allowance  for  the  present  separate  maintenance  and  alimony  of  the 
defendant  [or  plaintiff] ;  that  it  ought  to  be  payable  from,  &c.  [the  commencement 
of  the  action] ;  that  $  would  be  a  reasonable  sum  to  be  allowed  to  the 

defendant  [or  plaintiff],  to  enable  her  to  carry  on  her  defense  [or  prosecution] 
and  defray  the  necessary  costs  and  expenses  in  this  action;  and  that  my  fees 
amount  to  $ 

All  which  is  respectfully  submitted.  H.  H., 


Dated,  &c. 


Referee. 


No.  267. 

ORDER    CONFIRMING   REPORT. 

Ante,  pp.  275,  279. 

„,     ,,.  Present,  &c.  At  a  special  term,  &c.  [as  m  JVb.  2.] 

Title  of  the  cause.  ' 

On  reading  and  filing  report  of  H.  H.,  Esq.,  referee,  bearing  date,  &c.,  and  on 
motion  of  J.  M.  H.,  counsel  for  defendant  [or  plaintiff  ],  after  hearing  B.  H.  H., 
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counsel  for  plaintiff  [or  defendant],  it  is  ordered,  that  the  report  of  the  referee, 
appointed  to  inquire  as  to  the  amount  of  alimony  and  allowance  proper  to  be  paid 
by  the  plaintiff  [or  defendant]  to  the  defendant  [or  plaintiff],  be  and  the  same 
is,  in  all  things,  confirmed;  and  that  said  plaintiff  [or  defendant]  do  pay  to  the 
defendant,  &c,  &c.  [as  in  the  report]. 


No.  268. 

EXCEPTIONS  TO  REPORT,  AND  NOTICE  OF  ARGUMENT. 

Ante,  p.  279. 
[Same  as  231,  ante,  p.  610.] 

No.  269. 

ORDER  MODIFYING   REPORT   AND   FIXING  ALLOWANCE. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

The  report  of  H.  H.  Esq.,  the  referee  to  whom  it  was  referred  to  inquire  into 
and  report  as  to  what  amount  would  be  suitable  and  proper  to  be  allowed  the 
plaintiff  [defendant]  for  alimony  and  for  expenses  of  suit,  and  the  exceptions 
thereto  made  and  filed,  the,  &c,  having  been  brought  on  for  argument,  and  coun- 
sel for  the  parties  having  been  heard,  now,  on  motion  of  J.  M.  H.,  of  counsel  for 
the  plaintiff  [defendant],  it  is  ordered  that  the  said  report  be  modified,  by  reducing 
the  sum  reported  for  the  support  and  maintenance  of  said  plaintiff  [defendant] 
from.$  monthly,  to  $        monthly;  and,  also,  by  reducing  the  sum  reported 

for  costs  and  expenses,  from  $  to  $  ;  and  said  report  as  so  modified, 

be,  in  all  other  respects,  confirmed.    And  that  said  plaintiff  pay  the  defendant 
[or  said  defendant  pay  the  said  plaintiff]  the  said  sum,  &c.,  &c.  [as  in  No.  267.] 


No.  210. 

PETITION   FOR  CUSTODY  OF  MINOR  CHILD. 
Ante,  pp.  285,  287. 
Title  of  the  cause. 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  of  &c,  respectfully  shows :  That  she  has  commenced  an 
action  against  G.  B.,  her  husband,  for  a  limited  divorce  on  account  of  the  cruel 
and  inhuman  treatment  of  your  petitioner  by  her  said  husband;  and  that  said 
action  is  at  issue  by  the  answer  of  the  defendant. 

That  your  petitioner  and  said  defendant  have  but  one  child,  a  female  infant,  of 
the  age  of  three  years,  who  is  now  in  the  custody  of  the  defendant;  that  said 
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defendant  refuses  to  allow  said  child  to  remain  with  your  petitioner,  or  even  to 
visit  her,  and  claims  the  sole  custody  and  control  of  it. 

That  the  conduct  of  said  defendant  is  such  as  to  render  it  unsafe  and  impossible 
for  your  petitioner  to  live  with  him,  and  she  is  obliged  to  take  refuge  with  her 
relatives  and  friends;  and,  also,  that  his  conduct  is  grossly  immoral,  he  being  a 
man  addicted  to  habits  of  intemperance,  so  as  to  make  him  a  highly  improper 
custodian  and  guardian  of  said  child,  whose  tender  years  require  the  care  and 
nurture  of  your  petitioner. 

That  said  G.  B.,  neglects  said  child,  &c,  &c.  [stating  other  circumstances, 
shewing  the  impropriety  of  allowing  the  child  to  remain  in  his  custody.'] 

Wherefore,  your  petitioner  prays  that,  by  an  order  of  this  court,  the  custody  of 
the  said  infant  child  maybe  awarded  to  your  petitioner;  and  said  defendant  ordered 
and  directed  to  deliver  said  child  up  to  her,  and  be  restrained  and  enjoined  there- 
after from  claiming  or  interfering  in  any  manner  with  said  child,  or  with  your 
petititioner  in  her  custody  thereof.  Or,  for  such  other  or  further  order  as  the 
nature  of  the  case  may  require. 

And  your  petitioner  will  ever  pray,  &c. 
Dated,  &c.  A.  B. 

(Add  verification,  as  in  No.  1,  ante,  p.  446  ) 


No.  2*71. 

ORDER  OP  REFERENCE  THEREON. 

Ante,  p.  287. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  petition  of  A.  B.,  bearing  date,  &c,  setting  forth  among 
other  things,  [state  substance  thereof,}  on  motion  of,  &c,  it  is  ordered  that  it  be 
referred  to  R.  C.  M.,  Esq.,  of,  &c,  as  referee,  to  enquire  into  and  ascertain  the 
truth  of  the  matters  set  forth  in  said  petition,  and  to  report  to  the  court  the  facts, 
with  his  opinion  thereon,  with  all  convenient  speed.  [The  order  may  contain  a 
clause  that  the  referee  cause  notice  to  be  given  to  the  adverse  party,  and  also  cause 
the  infant  to  be  produced  before  him.] 


No.  272. 

REPORT  OP  REFEREE  THEREON. 

Ante,  p.  287. 
Title  of  the  cause. 

To  the  Supreme  Court  of  the  State  of  New  York : 

Pursuant  to  an  order  of  reference  heretofore  made  in  this  action,  bearing  date, 
&c,  upon  the  petition  of  A.  B.,  the  plaintiff  therein,  praying  that  the  care  and 
custody  of  the  infant  child  of  said  parties  might  be  awarded  to  said  petitioner,  I, 
the  subscriber,  the  said  referee,  do  respectfully  report: 
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That  having  heen  attended  by  the  parties  and  their  respective  counsel,  [and  the 
said  infant  child  having  been  produced  before  me,]  I  proceeded  to  inquire  into  the 
matters  so  referred,  and,  after  hearing  the  proofs  and  allegations  of  the  parties,  I 
find  and  report  [set  forth  the  facts  found  by  the  referee,  as  in  case  of  a  report  on 
the  trial  of  issues.     See  ante,  p.  584]. 

And  from  the  facts  so  found  by  me,  I  am  of  the  opinion  that  the  prayer  of  the 
petitioner  should  be  granted,  and  that  the  care  and  custody  of  the  said  child 
should  be  awarded  to  the  petitioner  until  the  further  order  of  the  court.  [Or  that 
the  prayer  of  said  petitioner  should  be  denied,  and  the  said  defendant  should  retain 
the  custody  and  care  of  said  child;  with  liberty  to  said  petitioner  to  visit  said  child 
at  such  proper  times  and  places  as  the  court  may  direct,  &c  ,  &c,  stating  any  other 
special  directions  that  the  circumstances  of  the  case  may  render  proper.] 

All  which  is  respectfully  submitted. 

R.  C.  M., 
Dated,  &c.  Referee. 


No.  213. 

ORDER   THEREON   AWARDING  CUSTODY   OP   MINOR   CHILD. 
Ante,  p.  287. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  report  of  R.  C.  M.,  Esq.,  the  referee  appointed  by  an 
order  of  this  court,  bearing  date  &c,  &c,  whereby  among  other  things  it  appears 
that  the  care  and  custody  of  C.  E.  B.,  the  infant  child  of  the  parties  in  this  action, 
should  be  awarded  &c,  &c.  [Set  forth  in  full  the  conchisions  of  the  referee,  as 
contained  in  the  report.']  Now,  therefore,  after  hearing  counsel  for  the  respective 
parties,  on  motion  of  J.  L.  F.,  of  counsel  for  the  plaintiff,  it  is  ordered  that  the 
report  of  said  referee  be  ratified  and  confirmed,  and  that  the  care,  custody  and 
control  of  the  said  infant  child  be  and  the  same  hereby  is  awarded  to  said  peti- 
tioner the  said  A.  B.,  plaintiff  in  this  action;  and  that  the  defendant,  Q.  B.,  forth- 
with deliver  said  infant  child  to  said  plaintiff,  and  that  he  be  enjoined  and 
restrained  thereafter  from  interfering  with  said  child,  or  with  the  plaintiff  in  her 
custody  of  said  child,  until  the  further  order  of  the  court.  [State  any  further 
directions  pursuant  to  the  report  of  the  referee.] 


No.  214. 

PETITION   TO   REVOKE    FINAL    JUDGMENT    OP    SEPARATION. 

Ante,  pp.  270,  271. 
Title  of  the  cause. 

The  petition  of  the  above-named  plaintiff  and  defendant  respectfully  shows : 
That  final  judgment  for  limited  divorce  and  separation  between  said  plaintiff 
and  defendant,  in  the  above  entitled  action,  was  duly  entered  on  the  day  of 
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,  in  the  office  of  the  clerk  of  Rensselaer  county,  where  the  said  parties  then 
resided  and  still  reside. 

That  said  parties  have  hecome  reconciled  to  each  other,  and  desire  to  resume 
their  marital  relations,  and  that  said  judgment  should  be  revoked. 

Wherefore,  your  petitioners  pray  that,  by  an  order  of  this  court,  the  said  judg- 
ment may  be  declared  revoked,  pursuant  to  the  statute  in  such  case  provided,  and 
that  the  same  may  be  cancelled  and  discharged  of  record. 

And  your  petitioners  will  ever  pray. 

A.  B.,  plaintiff. 
Dated,  &c.  C.  B.,  defendant. 

Rensselaer  county :  On  this  day  of  ,  personally  came  before  me  the 

above-named  A.  B.  and  C.  B.,  to  me  well  known  as  the  persons  mentioned  in 
said  petition  and  in  the  above  entitled  action,  and  being  by  me  duly  sworn  each 
severally  did  depose  and  say,  that  they  had  become  reconciled  to  each  other,  and 
that  the  facts  set  forth  in  the  foregoing  petition  signed  by  them  are  true. 

C.  L.  A., 

Comm'r  of  Deeds, 
Troy,  N.  T. 


No.  2Y5. 

OBDEB   THEBEON. 

Ante,  p.  271. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  the  joint  petition  of  the  above-named  parties,  bearing 
date,  &c,  and  due  proof  that  they  have  become  reconciled  to  each  other,  on  motion 
of  C.  D.,  attorney  for  plaintiff,  it  is  ordered  that  the  judgment  for  limited  divorce 
and  separation,  entered  in  the  above  entitled  action,  on  the  day  of  ,  in 

the  office  of  the  clerk  of  Rensselaer  county,  be  and  the  same  hereby  is  revoked, 
and  ordered  to  be  discharged  and  cancelled  of  record.  [If  provisions,  such  as 
filing  security  for  the  support  of  the  wife  and  children,  are  imposed,  so  state  the 
same,  and  the  revocation  in  such  case  may  be  made  conditional.'] 
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CHAPTER  VI. 

FORMS  ON  APPOINTMENT,  ETC.,  OF  GENERAL  GUARDIAN. 
No.   216. 

PETITION    BY   AN    INFANT    OVER    FOURTEEN    TEARS    OF   AGE    FOR   APPOINTMENT 
OF   A   GENERAL   GUARDIAN. 

Ante,  p.  300. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  H.  S.  W.,  of  the  town  of  Kinderhook,  in  the  county  of  Colum- 
bia, respectfully  showeth:  That  your  petitioner  is  the  son  of  A.  W.  W.,  late  of 
Kinderhook,  deceased,  and  is  of  the  age  of  about  fifteen  years.  That,  as  one  of 
the  devisees  of  his  said  father,  now  deceased,  your  petitioner  is  seized  of  and 
entitled  to  an  estate  in  fee,  in  and  to  a  certain  house  and  lot  situate  in  the  town  of 
Kinderhook,  the  gross  income  of  which  is  about  $  annually;  also,  a  certain 

farm  or  tract  of  land  situate  in  the  town  of  Ghent,  in  the  county  of  Columbia, 
consisting  of  about  fifty  acres,  the  annual  income  of  which  is  about  $ 
That  he  is,  also,  the  owner  of  the  following  personal  estate,  viz. :  [describing  it 
generally.] 

And  your  petitioner  further  shows  that  he  has  not,  to  his  knowledge  or  belief, 
any  other  property,  real  or  personal,  nor  any  right  or  interest  in  other  property 
than  that  above  specified.  That,  on  account  of  his  inability  to  protect  his  rights 
and  interests,  he  is  desirous  of  having  some  suitable  and  proper  person  appointed 
by  this  court  to  take  charge  thereof. 

Your  petitioner,  therefore,  prays  that  W.  H.  R.,  of  the  town  of,  &c,  &c.,  who 
is  the  uncle  of  your  petitioner,  may  be  appointed  the  general  guardian  of  his  per- 
son and  estate,  upon  his  giving  security  for  the  faithful  performance  of  his  trust  as 
said  guardian,  according  to  the  statute,  and  in  conformity  with  the  rules  and 
practice  of  this  court. 

And  your  petitioner,  &c. 

Dated,  &c.  H.  S.  W. 

(Usual  jurat.) 

Consent  of  guardian. 

I  hereby  consent  to  be  appointed  the  general  guardian  of  the  above  petitioner; 
and  I  offer,  as  my  sureties,  A.  P.  and  C.  K.,  both  of  the  town  of,  &c,  in  the 
county  of,  &c,  &c. 

W.H.R., 
Dated,  &c. 

(Add  affidavit  of  genuineness  of  signature  of  infant,  and  guardian,  as  in  No.  7.) 
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Affidavit  to  be  annexed  to  the  foregoing  petition. 
SUPREME  COURT : 


In  the  matter 

of 
S.  W.,  an  infant. 


County  of  Columbia,  ss. .  A.  H.  C,  of  said  town  and  county,  being  duly  sworn, 
says  that  he  is  well  acquainted  with  said  infant,  and  with  the  value  of  his  real 
and  personal  property,  and  that  he  has  no  interest  therein  [or  no  interest  therein 
adverse  to  said  infant} . 

And  deponent  further  says  that  the  amount,  nature  and  value  of  the  real  and 
personal  property  of  the  said  infant  is  correctly  stated  in  the  said  petition;  that 
the  gross  amount  or  value  of  the  rents  and  profits  of  the  said  real  estate  is  about 
dollars  annually,  and  that  the  aggregate  amount  of  such  rents  and  profits, 
during  his  minority,  will  be  about  the  sum  of  dollars. 

Sworn,  Ac.  A-  H"  °- 


No.  211. 

PETITION   ON   BEHALF   OF   INFANT   UNDEH   THE   AGE   OF   FOTTHTEEN. 
Ante,  p.  299. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  J.  L.,  the  mother  of  C.  L.,  an  infant  under  the  age  of  fourteen 
years,  respectfully  showeth :  That  your  petitioner  is  the  widow  of  R.  L.,  late  of 
the  town  of  Kinderhook,  deceased;  that  as  one  of  the  devisees  of  his  said  father, 
now  deceased,  the  said  infant  is  seized  of  and  entitled  to  an  estate  in  fee,  in  and  to 
a  certain  house  and  lot  situate  in  the  town  of  Kinderhook,  the  gross  income  of 
which  is  about  dollars  annually;  also  personal  property,  &c,  &c.  [as  in  last 

form.] 

And  your  petitioner  further  shows  that  said  infant  has  not,  to  her  knowledge 
or  belief,  any  other  property,  real  or  personal,  nor  any  right  or  interest  in  other 
property  than  that  above  specified;  that  on  account  of  the  said  infant's  under  age, 
and  of  your  petitioner's  inability  to  protect  his  rights  and  interests,  she  is 
desirous  of  having  some  suitable  and  proper  person  appointed  by  this  court  to 
take  charge  thereof. 

Tour  petitioner  therefore  prays  that  A.  B.  C,  of  the  town  of  Ghent,  in  the 
county  of  Columbia,  the  uncle  of  said  infant,  may  be  appointed  the  general  guar- 
dian of  his  person  and  estate,  upon  his  giving  security  for  the  faithful  performance 
of  his  trust  as  said  guardian,  according  to  the  statute  and  in  conformity  with  the 
rules  and  practice  of  this  court. 

And  your  petitioner  will  ever  pray.  J.  L. 

Dated,  &c. 

(Usual  jurat,  as  in  No.  1.) 

[Consent  of  guardian,  same  as  the  foregoing .] 

(Affidavit  of  genuineness  of  signature  to  consent,  &c,  same  as  in  No.  7.) 

V.  B.  48 
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No.  218. 

ORDER  OF  REFERENCE  THEREON. 

Ante,  p.  300. 


Present,  &c. 


At  a  special  term,  &c.  [as  in  No.  2.] 


In  the  matter  of  the  petition 
of 
H.  S.  W.,  an  infant,  for  the  appoint- 
ment of  a  general  guardian. 


On  reading  the  above  petition,  and,  on  motion  of  Mr.  ,  of  counsel  for  the 

petitioner,  it  is  ordered  that  the  said  petition  be  referred  to  H.  H.,  of,  &c,  as 
referee;  and  with  that  view  and  to  that  end  the  said  referee  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  said  infant,  H.  S.  W.;  and  if  of  the  age  of 
fourteen  years  or  upwards,  the  said  referee  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian.  And  if  the  said  infant 
be  under  the  age  of  fourteen  years,  the  referee  shall  ascertain  who  is  entitled  to 
the  guardianship,  and  shall  name  a  competent  and  proper  person  as  guardian. 
The  referee  shall,  also,  ascertain  the  amount  of  the  personal  property  and  the 
gross  amount  or  value  of  the  rents  and  profits  of  the  real  estate  of  the  infant 
during  his  minority;  and,  also,  ascertain  the  sufficiency  of  the  security  offered  by 
the  guardian.  And  the  referee,  in  his  discretion,  may  direct  notice  to  be  given  to 
such  of  the  relatives  of  the  infant,  as  he  may  think  proper,  to  appear  before  him 
and  be  heard  in  relation  to  the  application.  And  the  said  referee  is  hereby  directed 
to  pass  upon  the  security  to  be  given  by  the  guardian  in  connection  with  the  65th 
rule  of  this  court;  and,  in  doing  so,  he  shall  also  state  that  each  of  the  persons 
proposed  as  sureties  for  such  guardian,  and  for  the  performance  of  his  duties,  is 
worth  the  requisite  amount  over  and  above  all  his  debts,  or  that  the  real  estate 
proposed  to  be  given  as  security  is  of  the  value  required  by  such  65th  rule,  and 
that  the  same  is  unincumbered. 


No.  279. 

REFEREE'S   REPORT   THEREON. 

Ante,  p.  301. 
SUPREME  COURT: 


In  the  matter  of  the  petition 

of 

H.  S.  W.,  an  infant. 


To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court  in  the  above  matter,  dated  the  day 

of  ,  whereby  it  was  referred  to  me,  the  undersigned,  as  referee,  to,  &c,  &c, 

I,  the  subscriber,  referee  aforesaid,  do  certify  and  report  that  the  petition  of  the 
above  named  infant  in  this  matter  having  been  presented  to  me;  and  having  been 
attended  by  the  said  infant,  and  by  his  attorney,  I  have  proceeded  to  make  such 
inquiries  and  examination  as  the  said  order  required — having  previously  directed 
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notice  to  be  given  to  the  mother  of  the  said  infant,  with  whom  he  resides,  and  to, 
&c,  &c.,  to  appear  before  me,  if  they  desired  to  be  heard  in  relation  to  the  said 
application,  and  having  required  the  attendance  of  such  witnesses  as  appeared  to 
me  to  be  necessary  to  give  testimony  on  the  subject  of  such  application. 

And  I  further  report  that,  from  an  inspection  of  the  said  infant,  as  well  as  from 
the  affidavit  of  ,  his  mother,  taken  before  me,  I  am  satisfied  the  age  of  the 

said  infant  is  about  [fifteen]  years;  that  I  have  examined  him  as  to  his  nomina- 
tion of  a  guardian,  and  that  he  voluntarily  nominated  his  uncle,  the  said  W.  H. 
R.,  to  be  his  general  guardian;  and  that  I  am  of  opinion  the  said  W.  H.  R.  is  a 
suitable  and  proper  person  to  be  appointed  such  guardian. 

I  further  report  that  the  amount,  nature  and  value  of  the  real  and  personal  pro- 
perty of  the  said  infant  is  correctly  stated  in  the  said  petition;  that  the  gross 
amount  or  value  of  the  rents  and  profits  of  the  said  realty  is  about  $ 
annually;  and  that  the  aggregate  amount  of  such  rents  and  profits  during  his 
minority  will  be  the  sum  of  $ 

And  I  further  report  that  such  guardian  has  offered  A.  P.  and  C.  K.,  both  of, 
&c,  as  his  sureties;  and  having  taken  from  each  of  them  an  affidavit  as  to  his 
sufficiency  and  made  inquiries  relative  thereto,  I  am  satisfied  that  the  sureties  so 
offered  are  sufficient;  and  I  certify  that  each  of  such  sureties  is  worth  the  sum  of 
$  over  and  above  all  his  debts. 

And  I  further  report  that  the  said  proposed  guardian  should  be  required  to  give 
security  in  the  sum  of  $ 

All  which  is  respectfully  submitted. 

H.  H., 

Dated  at  ,  the        day  of  .  Referee. 


No.  280. 

ORDER   APPOINTING   GENERAL   GUARDIAN. 
Ante,  p.  302. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  No.  278. 

On  reading  and  filing  the  petition  of  H.  S.  W.,  an  infant  over  the  age  of  four 
teen  years,  praying  for  the  appointment  of  W.  H.  R.  as  the  general  guardian  of 
his  person  and  estate,  upon  his  giving  the  requisite  security,  together  with  the 
consent  of  the  said  W.  H.  R.  to  be  appointed  such  guardian,  and  the  proposal  by 
him  of  A.  P.  and  C.  K.,  of  the  town  of,  &c,  &c,  as  his  sureties;  and  on  reading 
and  filing  the  affidavit  A.  H.  0.,  and  on  motion  of  F.  S.,  of  counsel  for  said 
infant,  ordered  *  that  the  said  W.  H.  R.  be  and  he  hereby  is  appointed  general 
guardian  of  the  person  and  estate  of  the  said  infant,  upon  his  executing  a  bond  to 
the  said  infant,  with  the  said  A.  P.  and  0.  K.  as  his  sureties,  in  the  penal  sum  of 
$  ,  conditioned  that  the  said  W.  H.  R.  shall  faithfully  perform  his  trust  as 

such  guardian,  and  file  an  inventory  of  the  estate  of  said  infant  within  six  months 
after  his  appointment,  and  render  the  annual  inventory  or  account  of  his  guardian- 
ship, required  to  be  rendered  and  filed  by  the  practice  of  this  court;  that  he 
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shall  observe  and  obey  all  the  general  rules  of  this  court  respecting  general 
guardians,  and  such  orders  as  shall  be  made  by  this  court  from  time  to  time  in 
relation  to  such  trust;  and  that  he  shall  render  a  just  and  true  account  of  all 
moneys  and  property  of  said  infant,  which  shall  come  to  his  hands  as  such  general 
guardian,  and  of  the  application  thereof,  and  of  his  guardianship  generally  before 
any  court  having  jurisdiction,  whenever  he  shall  be  thereunto  lawfully  required. 

And  it  is  further  ordered,  that  the  execution  of  such  bond  be  acknowledged  or 
proved,  as  required  by  statute,  and  approved  as  to  its  form  and  manner  of  execu- 
tion, by  one  of  the  justices  of  this  court,  to  be  signified  by  his  approval  indorsed 
thereon,  and  filed  in  the  office  of  the  clerk  of  this  court. 


No.  281. 


THE   LIKE   FOB   INFANT  UNDER  FOURTEEN  TEAKS   OF  AGE,    ON   REPORT   OF 

REFEREE. 

At  a  special  term,  <fcc.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  278. 

On  reading  and  filing  the  report  of  ,  referee,  bearing  date  on  the  day 

of  ,  made  on  the  petition  of  ,  the  mother  of  ,  an  infant  under 

the  age  of  fourteen  years,  praying  for  the  appointment  of  W.  H.  R.  as  the  general 
guardian  of  the  person  and  estate  of  said  infant;  and  it  appearing  by  said  report 
that  said  W.  H.  K.  is  a  suitable  and  proper  person  to  be  appointed  such  guardian, 
and  that  A.  P.  and  C.  K.,  of,  &c,  whom  the  said  W.  H.  R.  proposes  as  his  sure- 
ties, are  freeholders  [householders']  of  said  county  of  ,  and  are  each  worth  the 
sum  of  $  ,  [double  the  amount  of  the  required  security,']  over  and  above  all 

debts  and  responsibilities:  Now,  therefore,  on  motion  of  J.  L.  P.,  of  counsel  for 
said  petitioner,  it  is  ordered,  &c.    [Proceed  as  in  No.  280,  from  the  *  to  the  end.] 


No.  282. 

BOND   BY  GUARDIAN  AND  HIS  SURETIES,    WITH  AFFIDAVIT   AND  APPROVAL 

ANNEXED. 

Ante,  pp.  302,  303. 

Know  all  men  by  these  presents,  that  we,  W.  H.  R.,  A.  P.,  and  C.  K.,  all  of 
the  town  of,  &c,  are  held  and  firmly  bound  unto  H.  S.  W.,  an  infant  son  of  the 
late  ,  of,  &c.,  deceased,  in  the  sum  of  dollars,  to  be  paid  to  the  said 

H.  S.  W.,  his  heirs,  executors,  administrators  or  assigns;  for  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated  the  day  of  ,  one  thousand  eight  hundred  and 

Whereas,  by  an  order  of  the  Supreme  Court  of  the  State  of  New  York,  made 
on  the         day  of  ,  the  above  bounden,  W.  H.  R.,  was  appointed  the  general 
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guardian  of  the  person  and  estate  of  the  above-named  H.  S.  W.,  an  infant  under 
the  age  of  twenty-one  years,  upon  his  executing  aj  bond  to  the  said  H.  S.  W., 
■with  the  said  A.  P.  and  C.  K.,  as  his  sureties,  in  the  penalty  and  upon  condition 
therein  mentioned :  Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  above  bounden  W.  H.  R.,  shall  faithfully  perform  his  trust  as  such  guardian, 
and  shall  file  an  inventory  of  the  estate  of  said  infant,  within  six  months  after  his 
appointment,  and  render  the  annual  inventory  and  account  of  his  guardianship, 
required  to  be  rendered  and  filed  by  the  practice  of  the  said  Supreme  Court,  and 
shall  observe  and  obey  all  the  general  rules  of  said  court  respecting  general  guar- 
dians, and  such  orders  as  shall  be  made  from  time  to  time  by  the  said  court  in 
relation  to  such  trust,  and  if  he  shall  render  a  just  and  true  account  of  all  moneys 
and  property  of  said  infant  which  shall  come  to  his  hands  as  such  general  guar- 
dian, and  of  the  application  thereof,  and  of  his  guardianship  generally,  before  any 
court  having  jurisdiction,  whenever  he  shall  be  thereunto  lawfully  required,  then 
this  obligation  to  be  void;  otherwise  to  be  and  remain  in  full  force  and  virtue. 

W.  H.  R. 
Sealed  and  delivered  in  A.  P. 

presence  of  C.  K. 

(Add  acknowledgment  in  usual  form.) 

Affidavit  of  Sureties. 

County  of  Ulster,  ss.:  A.  P.  and  C.  K.,  of  the  1own  of  Kingston  in  said  county, 

the  sureties  named  in  the  foregoing  bond,  being  severally  sworn,  each  for  himself, 

deposes  and  says,  that  he  is  a  resident  and  householder  [or  freeholder}  of  said 

county  of  Ulster,  and  is  worth  the  sum  of  dollars,  over  and  above  all  debts 

and  responsibilities  which  he  owes  or  has  incurred,  and  exclusive  of  property 

exempt  from  execution. 

A.  P. 

Sworn,  &c.  0.  K. 

Approval. 
[To  be  endorsed  on  bond.] 
I  approve  of  the  within  bond  as  to  its  form  and  manner  of  execution. 

T.  M., 
Dated  this        day  of       ,  18    .  Justice  of  Supreme  Court. 


No.  283. 

INVENTOEY  TO  BE  PILED  BY  GUABDIAN,  AND  ACCOUNT  CI7BBENT. 
Ante,  pp.  307,  308. 

SUPREME  COURT: 


In  the  matter  of  the  guardianship 

of 

A.  B.,  an  infant. 


A  just  and  true  inventory  of  the  whole  real  and  personal   estate  of  the 
above-named  infant,  A.  B.,  committed  to  the  care  of  C.  D.,  his  guardian, 
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showing  the  manner  in  which  the  funds  are  invested,  the  income  and  profits 
thereof,  &c,  &c. : 

An  undivided  one-third  part  of  a'  farm  of  land,  situated  in  the  town  of 
Kingston,  containing  125  acres,  of  the  estimated  value  of  $80  per 
acre,  being  for  the  share  of  said  infant  -         -  $3,333  33 

Said  farm  is  leased  to  G.  H.,  one  of  the  part  owners  and  tenants 
in  common,  from  year  to  year,  for  $510  per  annumn;  making 
yearly  income  of  said  infant  therefrom         -    -  -    -  $170  00 

A  bond  and  mortgage  of  G.  H.  B.,  well  secured  on  real  estate, 
for  -  -    -    -  -  $2,000  00 

The    annual    income    from  which,   at    seven    per    cent,   interest, 

is  -    -  ...  $uo  00 

[And  so  on,  stating  in  detail  each  item  of  property,  real  or  personal,  showing 
also  how  invested,  the  income  and  profits  thereof,  and  also  the  debts,  if  there  be 
any,  as  well  as  the  credits  and  effects  of  the  infant;  annex  account  current  as 
below,  and  verify  the  whole  as  follows:] 

Rensselaer  county,  ss.:  CD.,  the  general  guardian  of  the  above-named  infant, 
A.  B.,  being  duly  sworn,  says  that  the  above  is  a  just  and  true  inventory  of  the 
whole  real  and  personal  estate  and  effects  of  the  above-named  infant,  so  far  as  the 
same  have  come  to  his  knowledge.  [If  there  be  an  account  current  add:~\  And 
a  just  and  true  account  of  all  the  receipts  and  disbursements  on  account  of  the 
said  estate.  [In  any  subsequent  annual  account  add:]  since  this  deponent  ren- 
dered his  last  annual  account  current;  and  the  above  balance  struck,  is  the  whole 
amount  due  said  infant  from  deponent  as  guardian,  &c,  at  this  date. 

CD. 
Sworn,  &c. 

Account    Current. 

The  estate  of  A.  B.,  an  infant,  in  account  with  C  D.  his  guardian: 

1862.  Dr. 

June   1.  To  cash  paid  E.  L.,  for  board  and  lodging  of  said  infant,  from 

January  1,  1862,  up  to  date       -    -  ...  $ 

Aug.   3.  Paid  G.  P.,  his  bill  for  clothing  for  said  infant  -  $ 

[Proceed  thus  as  to  other  items.] 

Contra. 

1862.  Cr. 

Jan.    1.  By  balance  due  said  infant,  as  per  last  account  -  -  $ 

July  1.  Semi-annual  interest  on  bond  and  mortgage  of  G.  H.  B.  -  -    -  $ 

[Proceed  thus  as  to  other  items.] 

C  D., 
Dated,  &c.  Guardian. 

(Add  verification,  as  above.) 
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No.  284. 

PETITION    TO   CALL    GENERAL   GUARDIAN    TO    ACCOUNT. 
Ante,  p.  309. 
Title  as  in  No.  283. 
To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  A.  B.,  an  infant,  by  his  next  friend,  E.  L.  B.,  of,  &c,  respect- 
fully showeth: 

That  said  A.  B.  is  an  infant  of  the  age  of  years,  and  resides  with  your 

petitioner,  his  mother,  in  the  town  of,  &c. 

That,  by  an  order  of  this  court,  bearing  date,  &c,  and  duly  entered  in  the  office 
of  the  clerk  of  the  county  of  ,  C.  D.,  of,  &c,  was  appointed  the  general 

guardian  of  said  infant,  on  his  executing  and  filing  with  the  clerk  of  said  county 
the  security  mentioned  in  said  order,  duly  approved  by  a  justice  of  this  court; 
which  security  was  so  executed,  and  duly  approved,  and  on  the  day  of 
duly  filed  with  the  said  clerk,  and  thereupon  said  guardian  entered  upon  the  duties 
of  his  sajd  trust,  and  took  into  his  possession  all  the  estate,  property  and  effects 
of  his  said  ward.* 

That,  soon  after  his  appointment,  and  more  than  three  years  since,  to  wit :  On 
or  about  the,  &c,  said  guardian  filed  in  said  clerk's  office,  an  inventory  of  the 
said  infant's  estate,  showing  that  personal  property  to  the  amount  of  $  , 

consisting  of  [stating  generally  the  items],  had  come  to  his  possession.  Since 
which  time  the  said  guardian  has  filed  no  inventory  or  account  current,  and  has 
not  rendered  any  account  of  his  guardianship;  but,  although  often  requested, 
refuses  so  to  do. 

That  said  guardian  has  received  the  whole  of  the  income  and  profits  of  said 
infant's  estate,  amounting  in  the  aggregate,  up  to  the  present  time,  as  your  peti- 
tioner believes,  to  the  sum  of  $  .  That  he  pretends  that  he  has  expended 
the  whole  of  that  sum  in  the  support  and  maintenance  of  said  infant,  but  refuses 
to  give  the  items  thereof,  or  account  for  the  same;  and  refuses  to  allow  anything 
further  to  the  necessary  support  and  maintenance  of  said  infant,  although  he  is 
now  in  pressing  want  of  the  same,  and  has  repeatedly  requested  such  guardian  to 
make  such  allowance.  And  your  petitioner,  on  information  and  belief,  states  that 
the  whole  of  said  income  has  not  been  so  expended  by  said  guardian,  but  that  a 
portion  thereof  remains  still  unexpended  in  his  hands,  &c,  &c.  {Or,  in  the  same 
manner  stating  any  other  cause  or  causes,  showing  the  liability  of  the  guardian 
to  account.'] 

Wherefore,  your  petitioner  prays  |  that  the  said  guardian  may  be  required  to 
account  with  your  petitioner  for  the  trust  fund  so  in  his  hands,  and  that  a  referee 
be  appointed  to  take  and  state  his  accounts,  according  to  the  practice  of  the  court, 
and  that  said  guardian  be  charged  in  his  said  accounts  with  the  costs  of  these 
proceedings;  or,  for  such  other  or  further  relief  as  the  court  shall  think  proper  to 
grant. 

And  your  petitioner  will  ever  pray.  A.  B. 

Dated,  &c.  By  E.  L.  B., 

His  next  friend. 

(Add  usual  verification  by  petitioner,  as  in  No.  1.] 
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No.  285. 

NOTICE   TO   GUARDIAN   THEREON. 

Ante,  p.  309. 
Title  as  in  No.  283. 

To  C.  D.,  guardian,  &c: 

Take  notice  that  upon  the  petition,  with  a  copy  of  which  you  are  herewith 
served,  a  motion  will  be  made  at,  4c,  on,  4c,  that  the  prayer  of  the  petition  be 
granted,  and  for  an  order  of  reference  to  take  an  account  of  the  trust  fund  in  your 
hand,  as  guardian  of  the  said  infant,  A.  B.,  or  for  such  other  or  further  order  as 
the  court  may  think  proper  to  grant. 

Yours,  4c, 
Dated,  4c.  C.  F.  T., 

Attorney  for  petitioner. 

No.  286. 

ORDER   OP   REFERENCE   DIRECTING   GUARDIAN   TO   ACCOUNT. 
Ante,  p.  309. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  4c. 
Title  as  in  No.  283. 

On  reading  and  filing  the  petition  of  A.  B.,  an  infant,  by  E.  L  B.,  his  next 
friend,  duly  verified,  and  bearing  date  on,  4c.,  and  due  proof  of  service  of  notice 
of  the  presentation  thereof  upon  C.  D.,  the  general  guardian  of  said  infant,  on 
motion  of  0.  F.  T.,  the  attorney  for  the  petitioner,  no  one  appearing  to  oppose, 
[or,  after  hearing  counsel  for  the  parties,  Sfc.,']  it  is  ordered  *  that  said  C.  D\ 
forthwith  account  for  the  trust  funds  in  his  hands,  as  guardian  of  the  said  infant, 
A.  B.,  and  that  it  be  referred  to  Gr.  S.  C,  Esq.,  of,  4c,  to  take  and  state  such 
account,  and  report  thereon  to  this  court  with  all  convenient  speed.  [And  that 
said  guardian  be  charged  in  his  accounts  with  the  costs  of  these  proceedings, 
hereby  adjudged  at  $  .]  (a) 


No.  281. 

REPORT    OP   REFEREE. 

Ante,  p.  311. 
Title  as  in  No.  283. 

To  the  Supreme  Court  of  the  State  of  New  York: 

I,  the  subscriber,  referee,  to  whom  it  was  referred  by  an  order  of  this  court,  in 
this  matter,  bearing  date  on,  &c,  to  take  and  state  an  account  of  the  trust  funds 


(a)  This  provision  may  be  omitted,  and  the  question  of  costs  reserved  until  the  coming  in 
of  the  report  and  the  final  order  thereon,  when  the  costs  may  be  ordered  to  be  taxed,  and 
oharged  upon  the  fund,  or  upon  the  guardian  personally,  as  the  court  in  its  discretion  may 
order. 
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remaining  in  the  hands  of  C.  D.,  as  guardian  of  the  said  infent,  A.  B.,  respectfully 
report:  That  *  I  caused  said  guardian  to  appear  before  me,  and  submit  his  inven- 
tory and  account  of  said  trust  funds,  duly  verified  (which  is  hereto  annexed, 
marked  Schedule  A),  and  his  papers  and  vouchers  in  support  thereof. 

I  further  report  that  on  such  hearing,  having  examined  said  guardian  on  oath 
[and  the  witnesses  produced  by  him,  or  by  said  parties]  touching  the  items  of  said 
account,  and  his  said  vouchers  and  papers  so  produced,  I  proceeded  to  take  and 
state  such  account  and  to  ascertain  the  balance  of  said  trust  fund  remaining  in 
said  guardian's  hands;  and  that  schedule  hereto  annexed,  marked  B.,  is  an 
exhibit  of  said  account  as  so  corrected,  taken  and  stated  by  me,  making  all  just 
allowances  to  said  guardian  for  his  disbursements,  fees  and  commissions  relative 
to  his  said  trust;  and  for  all  payments  and  expenditures  properly  chargeable 
thereon.    And  that  my  fees  as  referee  in  this  matter,  are  $ 

All  which  is  respectfully  submitted. 

G.  S.  C, 
Dated,  &c.  Referee. 

(Annex  schedules  signed  by  referee.) 


No.  288  (a). 

EXCEPTIONS   TO   REPORT. 

Ante,  p.  311. 
[Same  as  No.  202,  ante,  p.  592.] 


No.  288  (6). 

NOTICE    OF   HEARING  THEREON. 
Ante.  p.  311. 
[Same  as  No.  203,  ante, p.  592.] 


No.  289  (a). 

ORDER  CONFIRMING  REPORT  ABSOLUTELY,   OR  AS   MODIFIED,    (a) 

Ante,  p.  311. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  283. 

This  matter  having  been  brought  to  hearing,  upon  the  report  of  G.  S.  C,  Esq., 
the  referee  herein,  to  whom  it  was  referred  to  take  and  state  an  account  of  the 

(a)  If  no  exceptions  have  been  filed,  the  report  stands  confirmed  after  the  expiration  of 
eight  days,  and  no  order  to  confirm  is  necessary.     See  ante,  p.  311;  also  Rule  32. 

v.  s.    49 
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trust  funds  and  property  remaining  in  the  hands  of  C.  D.,  as  guardian  of  said 
infant,  A.  B.,  which  report  hears  date  on,  &c,  and  upon  the  exceptions  to  said 
report,  now,  therefore,  after  hearing  counsel  for  the  respective  parties,  on  motion 
of  J  MI.  C,  of  counsel  for  the  petitioner,  it  is  ordered  that  the  said  exceptions  he 
and  the  same  hereby  are  overruled,  and  the  said  report  in  all  things  ratified  and 
confirmed.*  [Or,  that  all  of  said  exceptions  but  the  first,  be  and  the  same  hereby 
are  overruled,  and  the  said  first  exception  allowed,  and  said  report  modified  and 
corrected  accordingly;  and  that  said  report,  as  so  modified,  be  and  the  same  hereby 
is  ratified  and  confirmed.'] 


No.  289  (6). 

CLAUSE   DIRECTING   REMOVAL   OP   GUARDIAN,    AND    REFERENCE    TO   APPOINT 
ANOTHER    GUARDIAN. 

Ante,  p.  311. 

[Same  as  foregoing  down  to  the  *,  then  add:]  And  it  is  further  ordered  that 
the  said  guardian,  C.  D.,  for  the  misconduct  aforesaid,  be  and  he  is  hereby 
removed  from  his  guardianship  and  the  further  execution  of  said  trust.  And 
that  it  be  referred  to  said  referee,  G.  S.  C,  Esq.,  to  appoint  a  new  guardian,  and 
take  from  him  sufficient  security  for  the  faithful  performance  of  his  trust,  and  file 
the  same  with  the  clerk  of  the  county  of  .  (a)     And  it  is  further  ordered 

that  when  such  new  guardian  shall  have  filed  such  security,  the  said  C.  D.,  do 
pay  over  to  such  new  guardian,  &c.  [as  in  3fo.  295  post,  from  the  *  to  the  end.] 


No.  290. 

PETITION    OP   GUARDIAN   TO    BE    DISCHARGED   PROM    HIS   TRUST. 
Ante,  pp.  311,  313. 
Title  as  in  No,  283. 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  C.  D.,  of,  &c,  the  general  guardian  of  A.  B.,  an  infant,  respect- 
fully shows : 

That,  by  an  order  of  this  court,  bearing  date,  on,  &c,  and  duly  entered  in  the 
office  of  the  clerk  of  county,  your  petitioner  was  appointed  general  guardian  of 
said  infant,  on  executing  and  filing  the  security  therein  mentioned.  That  such 
security  was  thereupon  executed,  and  on  the        day  of  filed,  and  thereupon 

your  petitioner  entered  upon  the  duties  of  his  trust  as  such  guardian.  That,  as 
such  guardian,  he  took  possession  of  the  estate  and  property  of  his  said  ward, 
consisting  of,  &c,,  and  your  petitioner  has  now  on  hand,  &c.    Your  petitioner  also 


(a)  Instead  of  referring  it  to  a  referee  to  appoint  the  new  guardian,  the  order  may 
simply  direct  the  referee  to  nominate  a  suitable  person,  and  report  to  the  court  on  the  suffi- 
ciency of  the  sureties  proposed,  reserving  further  directions  until  the  coming  in  of  the 
report,  at  which  time  an  order  will  be  granted  substantially,  as  in  No.  29 5,  post. 
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shows,  that  his  own  failing  health,  &o.  [or,  private  business  and  arrangements 
compel  him  to  visit  Europe  without  loss  of  time,  and  that  he  will  have  to  remain 
out  of  the  jurisdiction  for,  fyc,  or  state  any  other  proper  cause} ;  and  that  it  is 
necessary  for  the  benefit  of  the  estate  of  the  said  infant  that  another  general 
guardian  of  the  person  and  estate  and  effects  of  the  said  infant  should  be  imme- 
diately appointed  in  the  place  and  stead  of  your  petitioner;  that  your  petitioner 
should  account  and  close  his  guardianship  in  the  premises  pursuant  to  the  rules 
and  practices  of  the  court,  and  pay  over  all  proper  amounts  and  balances  (which 
he  is  willing  and  hereby  offers  to  do),  and  that  his  sureties  may  be  discharged. 

Tour  petitioner,  therefore,  prays  that  an  order  be  granted,  whereby  your  peti- 
tioner may  be  required  forthwith  to  account  before  a  referee  touching  the  receipts 
and  disbursements  of  his  said  guardianship  and  pass  his  accounts  before  him;  that 
such  referee  may  be  directed  to  make  to  your  petitioner  all  just  allowances;  and 
that  your  petitioner,  on  paying  over  the  amount  of  balance  to  be  found  due  by  a 
report  of  such  referee,  may  be  discharged  from  all  his  duties  and  responsibilties 
as  such  guardian;  and  that  the  bond  entered  into  by  your  petitioner's  sureties, 
and  ,  may  be  thereupon  considered  as  canceled,  and  they  be  discharged 

from  all  responsibility  in  the  premises,  and  so  that  a  new  guardian  may  be 
appointed  in  the  place  of  your  petitioner,  and  your  petitioner  hand  over  all  pro- 
perties, documents  and  papers  in  his  possession  to  his  successor  in  said  trust;  or 
such  other  or  further  order  as  the  court  shall  think  proper  to  grant. 

And  your  petitioner  will  ever  pray,  &c. 

CD. 
Dated,  &c.  

No.   291. 

THE   LIKE    BY   NEXT   FRIEND   TO   EEMOVE   A   GUARDIAN   FOR   MISCONDUCT. 
Ante,  pp.  312,  313. 

[Same  as  in  No.  284  to  the  *,  then  set  forth  the  misconduct  alleged  as  in  that 
form,  or  whatever  the  cause  may  be,  e.  g.,  as  follows:] 

That  said  guardian  has  received  the  whole  of  the  trust  property  and  funds, 
amounting,  as  appears  by  his  inventory  on  file,  to  the  sum  of  $  ,  all  of  which 
is  personal  property,  and  which,  since  the  filing  of  said  inventory,  he  has  reduced 
to  money.  That  he  neglects  to  keep  them  properly  invested,  but  mingles  them 
with  his  own,  and  uses  them  for  his  own  purposes.  That  said  guardian  is  now 
in  embarrassed  circumstances,  and,  as  your  petitioner  is  informed  and  believes,  is 
insolvent  [or  has  become  of  intemperate  habits,  Sfc,  Sfc,  as  the  case  may  be]. 

Wherefore  your  petitioner  prays  that  said  guardian  may  be  removed  from  his 
trust,  and  that  another  guardian  of  the  person  and  estate  of  said  infant,  and  also, 
&c.  [Proceed  as  in  the  prayer  for  relief  in  No.  284,  adding  the  further  prayer 
that  said  guardian  be  directed  to  pay  over  to  such  new  guardian  the  balance  of  the 
property  and  funds  which  shall  be  ascertained  by  said  report,  and  found  remaining 
in  his  hands.] 

And  your  petitioner  will  ever  pray,  &c. 

A.  B. 
Dated,  &c.  By  E.  L.  B., 

(Add  verification,  &c,  as  in  No.  284.)  His  next  friend. 
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No.  292. 

NOTICE   TO   GUARDIAN. 
Ante,  p.  312. 

[Same  as  No.  285.] 


No.   293. 

ORDER   OF    REFERENCE    THEREON. 
Ante,  p.  313. 

[Same  as  No.  286  to  the  *,  then  add:']  that  it  be  referred  to  G.  S.  C,  Esq.,  of 
&c.,  to  take  proof  of  all  the  material  facts  set  forth  in  said  petition,  and  to  report 
thereon  'with  his  opinion  to  the  court  with  all  convenient  speed. 

It  is  further  ordered  that  said  guardian  do  forthwith  account  before  said  referee 
for  the  trust  funds  and  property  and  the  revenue  and  proceeds  thereof  which  have 
come  to  his  hands  as  such  guardian,  and  pass  his  accounts  in  full  before  said 
referee;  and  that  on  such  accounting  said  referee  make  all  just  allowances  to  said 
guardian  for  his  disbursements,  expenditures,  &c,  which  are  properly  chargeable 
on  said  trust  fund,  and  report  thereon  to  this  court  with  all  convenient  speed. 
[If  it  be  a  clear  case  of  misconduct,  a  clause  may  be  added  directing  the  referee  to 
nominate  a  proper  person  to  be  appointed  as  substituted  guardian,  and  also  to  re- 
port upon  the  sufficiency  of  the  proposed  sureties,  and  fixing  the  amount  of  the 
bond],  (a) 


No.  294. 

REPORT  OF  REFEREE  THEREON. 

Title  as  in  No.  283. 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  in  this  matter  bearing  date  on,  &c,  by  which  it  was 
referred  to  me  to,  [state  substance  of  order ,]  I,  the  subscriber,  referee,  as  aforesaid, 
do  respectfully  report  that  having  been  attended  by  said  parties  and  their  counsel, 
and  having  heard  the  proofs  and  allegations  in  regard  to  the  matters  so  referred,  I 
find  that  all  the  material  allegations  set  forth  in  said  petition  are  true.  [Or,  that 
said  guardian,  the  said  C.  D.,  did  on,  S/c,  setting  forth  specifically  the  facts  so 
found.]  And  I  further  report  that  from  the  facts  so  found  by  me,  I  am  of  the 
opinion  that  said  CD.  has  mismanaged  [or  is  incapable,  or  is  an  improper  person 
to  manage]  said  trust  property  and  estate,  and  ought  to  be  removed  from  such 
guardianship. 


(o)  See  ante,  p.  313.  This  will  enable  the  court,  on  the  coming  in  of  the  report,  to  dispose 
of  the  whole  matter  by  a  single  order,  at  once  removing  the  guardian  and  appointing  a  new 
one,  and  directing  the  payment  of  the  balance  so  ascertained  by  the  old  to  the  new  guardian, 
as  in  form  No.  295,  post. 
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And  I  further  report  that,  &c.  [Proceed  as  in  No.  287  from  the  *  to  the  end. 
If  the  order  direct  an  inquiry  as  to  the  proposed  substituted  guardian  insert  as 
follows:'] 

And  I  further  report  that  I  have  taken  proofs  and  have  examined  in  regard  to 
the  person  proposed  on  behalf  of  the  petitioner  for  substituted  guardian,  and  the 
sufficiency  of  his  proposed  sureties;  and  that  0.  F.  B.,  of,  &c,  the  person  so  pro- 
posed is  in  all  respects  a  suitable  and  proper  person  to  be  appointed  guardian,  on 
his  executing  and  filing  with  the  clerk  of  county,  a  duly  acknowledged  or 

proved  bond  in  the  penal  sum  of  $  ,  being  double  the  amount  of  the  balance 

so  remaining  in  said  guardian's  hands,  with  G.  T.  and  L.  P.  S.,  of,  &c,  freeholders 
residing  in  said  county,  being  the  persons  so  proposed  as  security,  who  have  duly 
justified  before  me,  and  who,  in  my  opinion,  are  in  all  respects  sufficient. 

All  which  is  respectfully  submitted. 

G.  S.  C. 

Dated,  &c. 


No.  295. 

ORDER  THEREON,  REMOVING  GUARDIAN,  APPOINTING  SUCCESSOR,  AND  DIRECTING 
PAYMENT  OVER  TO  HIM  OF  TRUST  FUND. 

Ante,  p.  313. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  283. 

On  reading  and  filing  the  report  of  S.  G.  0.,  referee  herein,  dated,  &c.;  and 
whereby  he  reports  that,  &c.  [recite  substance  of  report] ;  and  on  proof  that  no 
exceptions  have  been  filed  to  such  report  within  the  time  prescribed  by  the  rules 
[or,  where  exceptions  have  been  filed,  commence  with  exceptions  having  been  filed 
to  the  referee's  report  herein,  and  the  same  having  come  before  the  court],  and  after 
hearing  Mr.  ,  of  counsel  for  and   on  behalf  of    the  above  infant,  and 

Mr.  ,  for  the  said  guardian,  it  is  ordered  and  adjudged  that  the  said  C.  D. 

be  and  he  is  hereby  discharged  from  the  further  performance  of  his  trusts  as  guar- 
dian of  the  person  and  estate  of  the  said  infant  A.  B.;  that  the  said  C.  F.  B.  be 
and  he  is  hereby  appointed  guardian  of  the  said  infant,  on  executing  the  bond  in 
such  amount  and  with  such  sureties  as  so  reported  by  the  said  referee,  for  the  faith- 
ful execution  of  his  trust;  and  that  he  be  deemed  fully  appointed  after  he  and  his 
sureties  shall  have  executed  such  bond,  and  it  shall  have  been  duly  acknowledged 
or  proved  and  be  approved  as  to  its  form  and  execution  by  the  said  referee  [or,  by 
one  of  the  justices  of  this  court]  and  been  filed  by  the  clerk  of  this  court  in  the 
county  of  .  And  it  is  further  ordered  that  the  said  C.  D.  pay  over  to  the  said 
C.  F.  B.,*  within  days  after  he  shall  have  so  given  and  filed  such  security, 

as  aforesaid,  the  balance  of  property  in  his  hands  according  to  the  said  referee's 
report,  and  surrender  to  the  said  C.  F.  B.  all  the  property,  real  and  personal,  of 
the  said  infant  in  his  hands.  And  in  default  of  his  doing  so,  in  whole  or  in  part, 
the  said  infant,  by  his  next  friend,  is  at  liberty  to  move  for  an  attachment  or  to  put 
the  bond  of  the  said  C.  D.  in  suit,  as  he  may  be  advised.    And,  inasmuch  as  the 
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present  reference  and  appointment  of  a  new  guardian  has  been  caused  by  the  mis- 
conduct of  the  old  one,  it  is  also  ordered  and  adjudged  that  the  said  CD.  pay  all 
and  every  the  costs  and  disbursements  of  the  same,  namely,  $  ,  to  the 

attorney  of  the  infant,  and  to  the  referee  $  ,  in  all  $  ;  and  that  exe- 

cution go  therefor.  But  which  sum,  in  the  first  instance,  may  be  made  good  and 
paid  by  the  said  C.  F.  B.,  out  of  the  first  moneys  which  shall  come  to  his  hands, 
and  in  paying  the  same  he  take  receipt  therefor,  and  be  allowed  the  amount  in  his 
accounts,  but  if  the  said  amount  shall  be  paid  by  or  made  out  of  the  said  C.  D.  by 
execution,  then  the  amount  shall  be  paid  to  the  said  C.  F.  B.  to  make  good  the 
amount  paid  in  the  meantime  by  him. 
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CHAPTER  VII. 

FORMS  IN  PROCEEDINGS  FOR  SALE  OF  INFANTS'  REAL  ESTATE. 


No.  296  (a). 

PETITION'  BY  INFANT  AND  NEXT  FBIEND  TO  SELL  HEAL   ESTATE. 

Ante,  p.  317. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  M.  T.  E.,  an  infant  of  the  age  of  fourteen  years,  and  J.  T.  E., 
an  infant  under  the  age  of  fourteen  years,  by  C.  T.  E.,  their  mother  and  next 
friend,  respectfiilly  shows : 

That  your  petitioner,  M.  T.  E.,  is  an  infant,  of  the  age  of  eighteen  years  and 
upwards,  and  resides  at  the  town  of  Sohodack,  in  the  county  of  Rensselaer,  and 
has  no  general  guardian. 

That  your  .petitioner,  J.  T.  E.,  is  an  infant  of  the  age  of  eleven  years  and 
upwards,  and  resides  at  the  town  of  Schodaok  aforesaid,  with  said  C.  T.  E.,  and 
has  no  general  guardian.  That  the  said  infants  are  two  of  the  children  and  heirs- 
at-law  of  A.  T.  E.,  late  of  the  said  town  of  Schodack,  and  county  of  Rensselaer, 
deceased.  That,  as  such  heirs-at-law,  they  are  each  entitled  to  an  undivided 
fourth  part,  subject  to  the  right  of  dower  of  their  mother,  the  said  C.  T.  E.,  of  a 
lot  of  land  situated  in  the  town  of  Schodack,  county  of  Rensselaer,  and  State  of 
New  York,  bounded  and  described  as  follows:  [Insert  description.'] 

That  the  .said  lot  of  land  is  worth  about  $  ;  and  produces  an  annual 

income  of  $  \pr  is  wholly  unproductive,  and  yields  no  income'}. 

That  A.  T.  E.  and  P.  T.  E.,  the  brothers  of  your  petitioners,  own  the  other 
two-fourths  of  the  above  described  lot  of  land,  and  threaten  to  commence  pro- 
ceedings against  your  petitioners  for  the  partition  thereof. 

That  your  petitioners  do  not  own  any  other  real  estate  than  that  above 
described,  and  that  they  have  no  personal  estate  of  any  kind,  or  to  any  amount 
whatever,  except  their  necessary  wearing  apparel  [or  if  they  own  any  other 
property,  describe  it  and  state  its  value] ;  and  that  the  property,  real  and  personal, 
above  mentioned,  is  the  only  property  owned  by  your  petitioners,  or  in  which 
they  have  any  interest. 

That  the  said  C.  T.  E.,  the  mother  of  the  said  infants,  as  the  widow  of  the  said 
A.  T.  E.,  deceased,  the  father  of  said  infants,  is  entitled  to  dower  in  the  real  estate 
above  described,  and  that  she  has  no  means  of  support  for  herself  and  her  said 
infant  children,  except  what  she  and  they  may  acquire  by  their  industry;  that  it 
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is  necessary  the  said  premises,  or  some  part  thereof,  should  be  sold,  and  the  pro- 
ceeds, or  some  part  thereof,  be  applied  towards  the  necessary  education  and 
maintenance  of  said  infants. 

And  the  said  0.  T.  B.  hereby  offers  to.unite  in  the  sale  of  said  premises,  and  to 
release  her  right  of  dower  therein,  upon  condition  that  one-third  of  the  purchase 
money  be  securely  invested,  and  the  annual  interest  thereof  be  paid  to  her  during 
her  natural  life  [or,  that  a  gross  sum  be  paid  to  her  in  lieu  thereof,  equal  in  value 
to  her  life  estate  therein,  to  be  ascertained  upon  the  principles  of  life  annuities] . 

Your  petitioners  therefore  pray,  that  the  said  real  estate  may  be  sold,  by  and 
under  the  direction  of  this  court;  and  that  B.  H.  H.,  Esq.,  of  the  city  of  Troy, 
counsellor  at  law,  who  is  in  no  way  related  to  [or  is  the  uncle  of]  said  infants, 
may  be  appointed  their  special  guardian  for  the  purpose  of  selling  the  interests  of 
said  infants  in  said  real  estate. 

That  A.  E.  W.  and  J.  J.  0.,  of,  &c,  are  proposed  as  sureties  for  the  said  B.  H. 
H.,  as  such  special  guardian,  to  join  with  him  in  a  bond,  in  such  penalty,  and 
upon  such  condition,  as  shall  be  required. 

M.  T.  B., 
J.  T.  B. 

By  0.  T.  E., 

Their  next  friend. 

County  of  Rensselaer,  ss. :  On  this        day  of  ,  1862,  before  me  personally 

appeared  0.  T.  E.  and  M.  T.  E.,  above  named,  and  being  severally  sworn,  each 
for  herself,  deposes  and  says,  that  she  has  read  (or  heard  read)  the  foregoing 
petition  subscribed  by  her,  and  knows  the  contents  thereof,  and  that  the  same  is 
true  of  her  own  knowledge,  except  as  to  the  matters  which  are  therein  stated  on 
information  or  belief;  and  that,  as  to  those  matters,  she  believes  it  to  be  true, 

N,  N.  S., 
Justice  of  the  Peace. 

Consent  of  Gfuardian. 

I  hereby  consent  to  be  appointed  the  special  guardian  of  the  above  petitioners, 
for  the  purposes  mentioned  in  the  above  petition. 

Dated,  &c.  B.  jj.  H. 

Witness, 

A.  V.  S. 

(Add  verification  of  genuineness  of  signature,  as  in  No.  7.) 


No.  296  (b). 

AFFIDAVIT    OF    A    DISINTEBESTED    PERSON   ANNEXED. 

Ante,  p.  318. 

County  of  Rensselaer,  ss. :  P.  V.  B.,  former,  of  the  town  of  Schodack,  in  said 
county,  being  sworn,  says  that  he  is  acquainted  with  M.  T.  E.  and  J.  T.  E.,  the 
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petitioners  named  in  the  annexed  petition,  and  also  "with  their  property,  and  the 
situation  and  value  thereof. 

That  he  has  read  [or  heard  read]  the  said  petition,  and  knows  the  contents 
thereof,  and  that  the  facts  and  circumstances  therein  stated  are  true,  according  to 
the  best  of  his  knowledge  and  belief. 

That  he  is  acquainted  with  the  real  estate  described  in  the  said  petition  hereto 
annexed,  and  with  the  situation  and  value  thereof. 

That  the  said  real  estate  is  worth  about  $  ,  and  produces  an  annual  income 

of  about  $  [or  is  wholly  unproductive,  and  yields  no  income'] . 

That,  in  the  opinion  of  deponent,  a  sale  of  said  real  estate  would  be  for  the 
benefit  of  said  infants,  and  that  his  reasons  for  that  opinion  are  the  same  as  those 
stated  in  said  petition. 

P.  V.  B. 

Sworn,  &c. 


No.    29T. 

ORDER  APPOINTING  GUARDIAN   AND   DIRECTING   REFERENCE. 

Ante,  p.  319. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 


In  the  mutter  of  the  application 

of 
M.  T.  E.  and  J.  T.  E.,  infanta, . 
for  leave  to  sell  their  real  estate . 


On  reading  and  filing  the  petition  of  M.  T.  E.,  of,  &c,  an  infant,  over  the  age  of 
fourteen  years,  who  has  no  general  guardian,  and  of  J.  T.  E.,  an  infant  under  the 
age  of  fourteen  years,  who  has  no  general  guardian,  by  C.  T.  E.,  their  mother  and 
next  friend,  dated  the        day  of  ,.1862,  praying  that  the  real  estate  therein 

described  may  be  sold  by  and  under  the  direction  of  this  court,  and  that  B.  H.  H., 
of,  &c,  be  appointed  special  guardian,  for  the  purpose  of  conducting  the  sale;  and 
on  reading  and  filing  the  affidavit  of  P.  V.  B.,  verifying  the  material  facts  alleged  in 
said  petition,  and  it  appearing  satisfactorily  to  the  court  that  there  is  reasonable 
ground  for  the  application,  on  motion  of  E.  A.  B.,  attorney  for  said  petitioners,  it 
is  ordered,  that  the  said  B.  H.  H.  be  and  he  hereby  is  appointed  the  special 
guardian  of  the  said  infants  for  the  purposes  of  the  application,  upon  executing 
and  filing  with  the  clerk  of  the  county  of  Rensselaer,  the  bond  of  the  said  B.  H. 
II.,  and  of  A.  E.  W.,  and  J.  J,  0.,  to  each  of  the  said  infants  in  the  penalty  of 
$  ,  conditioned  for  the  faithful  performance,  by  the  said  B.  H.  H.,  of  the 

trust  reposed  in  him  as  such  guardian,  and  for  paying  over,  investing,  and  account- 
ing for  all  moneys  that  shall  be  received  by  him,  according  to  the  order  of  any 
court  having  authority  to  give  directions  in  the  premises;  and  that  he  will  observe 
the  orders  and  directions  of  the  court  in  relation  to  such  trust;  which  bond  shall 
be  approved  of,  as  to  its  form  and  manner  of  execution,  by  a  justice  of  this  court, 
signified  by  his  approbation  indorsed  thereon. 

v.  s.  50 
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And  it  is  further  ordered,  that  it  be  referred  to  H.  S.,  of,  &c,  to  ascertain  the 
truth  of  the  facts  stated  in  said  petition,  and  whether  *  a  sale  of  the  premises 
therein  described,  or  any  and  what  part  thereof,  would  be  beneficial  to  the  infants, 
and  the  particular  reasons  therefor;  and  to  ascertain  the  value  of  said  premises, 
and  of  each  separate  lot,  or  parcel  thereof,  and  the  terms  and  conditions  upon 
which  it  should  be  sold;  and  whether  the  said  infants,  or  either  of  them,  is  in 
absolute  need  of  any,  and  what  part,  of  the  proceeds  of  the  sale  for  her  support 
and  maintenance  over  and  above  the  income  thereof,  and  her  other  property, 
together  with  what  she  might  earn  by  her  own  exertions;  and  to  ascertain  the 
life  estate  of  C.  T.  E.,  the  mother  and  next  friend  of  said  infants,  on  the  principle 
of  life  annuities,  by  reason  of  her  right  of  dower  in  said  premises. f 

And  it  is  further  ordered,  that  no  proceedings  be  had  before  said  referee,  until 
the  special  guardian  produces  a  certificate  of  the  clerk,  in  due  form,  that  the 
security  herein  required,  has  been  duly  proved  or  acknowledged  and  filed,  agree- 
ably to  this  order. 


No.  298. 

BOND   OF   SPECIAL   GUARDIAN',  WITH   AFFIDAVIT,  ETC.,  AND  APPROVAL   BY  JUDGE. 

Ante,  p.  320. 

Know  all  men  by  these  presents,  that  we,  B.  H.  H.,  of  the  city  of  Troy,  county 
of  Rensselaer  and  State  of  New  York,  and  A.  E.  W.  and  J.  J.  0.,  of  the  town 
of  Schodack,  county  and  State  aforesaid,  are  held  and  firmly  bound  unto  M.  T.  E. 
in  the  penal  sum  of  $  ,  to  be  paid  to  the  said  M.  T.  E.,  her  heirs,  executors, 

administrators  or  assigns,  for  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals,  and  dated  the        day  of  ,  1862. 

Whereas  by  an  order  of  the  Supreme  Court  of  the  State  of  New  York,  made 
on        day  of  ,  1862,  the  above  bounden  B.  H.  H.  was  appointed  the  special 

guardian  of  M.  T.  E.,  an  infant  over  the  age  of  fourteen  years,  for  the  purpose  of 
selling  the  real  estate  of  said  infant,  mentioned  in  said  order,  upon  the  execution 
of  the  bond  therein  required : 

Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that  if  the  above 
bounden  B.  H.  H.  shall  faithfully  perform  the  trust  reposed  in  him  as  such  special 
guardian,  and  shall  pay  over,  invest  and  account  for  all  moneys  that  shall  be 
received  by  him,  according  to  the  order  of  any  court  having  authority  to  give 
directions  in  the  premises;  and  shall  observe  the  orders  and  directions  of  the 
court  in  relation  to  such  trust,  then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

B.  H.  H.,  [l.s.] 
Sealed  and  delivered  in  A.  E.  W.   [l.s.1 

presence  of  j.  j.  c.     [L.s.] 

E.  S. 

Acknowledgment  of  Bond. 
State  op  New  York — Rensselaer  county,  ss. : 

On  this        day  of  ,  1862,  before  me  personally  came  B.  H.  H.,  A.  E.  W. 
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and  J.  J.  0.,  to  me  known  to  be  the  individuals  described  in,  and  who  executed  the 
above  instrument,  and  severally  acknowledged  that  they  executed  the  same. 

N.N.S., 
Justice  of  the  peace. 
Affidavit  of  Sureties. 

State  of  New  Toek — County  of  Rensselaer,  ss. : 

A.  E.  W.  and  J.  J.  0.,  of  the  town  of  Schodack,  in  said  county  and  State,  the 
sureties  named  in  the  foregoing  bond,  being  severally  sworn,  each  for  himself 
deposes  and  says,  that  he  is  a  resident  and  householder  [or  freeholder']  within  the 
State  of  New  York,  and  is  worth  the  sum  of  dollars  over  and  above  all  debts 

and  responsibilities  which  he  owes  or  has  incurred,  and  exclusive  of  property 
exempt  from  execution. 

A.  E.  W. 
Sworn,  &c.  J.  J.  C. 

Certificate  of  Approval  of  Bond. 

[  To  be  endorsed  on  the  bond.] 
I  approve  of  the  within  bond  as  to  its  form  and  manner  of  execution. 

H.  H., 
Dated,  &c.  Justice  of  the  Supreme  Court. 


No.   299. 

CERTIFICATE   OF   CLERK. 

Ante,  p.  321. 
SUPREME  COURT: 

Title  as  in  No.  297. 
I  hereby  certify  that  the  bond  required  by  the  order  of  this  court,  made  on  the 
day  of  ,  1862,  to  be  given  by  B.  H.  H.,  the  special  guardian  appointed 

by  the  court  in  this  matter,  has  been  duly  proved  [or  acknowledged],  and  filed  in 
my  office  agreeably  to  the  said  order;  and  that  said  bond  was  approved  as  to  its 
form  and  manner  of  execution  by  H.  H.,  a  justice  of  the  Supreme  Court. 

J.  T.  D., 
Dated,  &c.  Clerk  of  Rensselaer  county. 

No.  300. 

referee's  report. 

Ante,  p.  321. 
Title  as  in  No.  297. 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  made  in  this  matter,  on  the         day  of  ,  1862, 

by  which  it  was  referred  to  me  to  ascertain  the  truth  of  the  facts  stated  in  the 
petition  in  this  matter,  and  to  examine  and  report  thereon,  agreeably  to  said  order; 
and  to  ascertain  the  value  of  the  life  estate  of  C.  T.  E.,  in  the  said  premises,  on  the 
principle  of  life  annuities, 

I,  the  subscriber,  referee  as  aforesaid,  respectfully  report,  that  I  have  been  at- 
tended by  E.  A.  B.,  the  attorney  for  the  petitioners,  who,  before  proceeding  with 
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said  reference,  produced  before  me  the  certificate  of  the  clerk  of  this  court,  that  the 
bond  required  to  be  given  by  B.  H.  H.,  the  special  guardian  appointed  in  this  mat- 
ter, had  been  duly  proved  [or  acknowledged}  and  filed  in  his  office  agreeably  to 
said  order,  and  that  the  said  bond  had  been  approved  by  H.  H.,  justice  of  the 
Supreme  Court,  which  certificate  is  hereto  annexed. 

I  further  report,  *  that  in  my  opinion  a  sale  of  the  whole  of  the  real  estate  be- 
longing to  said  infants,  and  described  in  said  petition,  would  be  for  the  benefit  of 
said  infants,  and  that  the  reasons  for  my  opinion  are  as  follows:  [State  the  par- 
ticular reasons.} 

That  I  have  taken  testimony  and  examined  into  the  matters  alleged  in  said  peti- 
tion, and  from  such  examinations,  and  the  testimony  so  taken,  I  am  satisfied,  &c, 
[state  all  the  facts  required  to  be  ascertained  and  reported,}  that  the  said  real  estate 
described  in  said  petition,  is  worth  dollars;  that  it  is  unproductive  and  yields 
only  an  annual  income  to  said  infants  of  dollars;  that  in  my  opinion  it  will  be 
for  the  interest  of  the  said  infants  to  have  the  said  real  estate  sold  upon  the  follow- 
ing terms  and  conditions,  viz. :  That  so  much  of  the  proceeds  of  their  shares  or 
interests  in  the  said  premises  as  may  be  necessary  to  pay  their  respective  propor- 
tions of  the  gross  value  of  the  right  of  dower  of  their  mother,  C.  T.  E.,  therein, 
and  the  costs  of  these  proceedings,  be  paid  by  the  purchaser  on  the  delivery  of 
the  deed;  and  that  the  payment  of  the  residue  of  the  purchase  money  of  the 
interests  of  said  infants,  be  secured  by  the  bond  of  the  purchaser  and  a  mortgage 
upon  the  said  premises,  to  be  given  to  B.  H.  H.,  the  special  guardian  as  aforesaid 
[or  to  the  treasurer  of  county},  in  trust  for  the  said  infants,  conditioned  to 

pay  the  interest  thereon,  semi-annually,  at  the  rate  of  seven  per  cent,  per  annum, 
and  the  principal  in  two  equal  instalments,  one  of  which  shall  be  paid  when  the 
said  M.  T.  B.  shall  arrive  at  the  age  of  twenty-one  years,  and  the  other  when  the 
said  J.  T.  E.  shall  arrive  at  the  age  of  twenty-one  years. 

That  the  said  infants  are  not  in  absolute  need  of  any  part  of  the  proceeds  of 
said  sale  for  their  support  and  maintenance,  over  and  above  the  interest  or  income 
thereof,  and  their  other  property,  together  with  what  they  may  earn  by  their  own 
exertions. 

That  0.  T.  E.,  the  mother  of  said  infants,  who  is  entitled  to  a  right  of  dower 
in  said  premises,  is  willing  to  join  in  the  said  sale;  that  I  have  ascertained  the 
value  of  her  life  estate  in  the  premises,  on  the  principle  of  life  annuities,  and  that 
the  present  value  thereof  is  dollars. 

All  of  which  is  respectfully  submitted,  &c.  H.  S. 


Dated,  &c. 


Referee. 


No.  301. 

ORDER  AUTHORIZING   GUARDIAN   TO    CONTRACT   FOR   A   SALE. 
Ante,  p.  321. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  297. 

On  reading  and  filing  the  report  of  H.  S.,  the  referee  in  this  matter,  appointed 
by  an  order  of  this  court,  dated  the        day  of  ,  1862,  from  which  report  it 
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satisfactorily  appears  to  this  court  that  the  interests  of  the  said  infants  will  be 
promoted  by  a  sale  of  their  shares  of  the  real  estate  described  in  the  petition  in 
this  matter,  now,  on  motion  of  E.  A.  B.,  attorney  for  said  infants,  it  is  ordered 
that  the  said  report  be  and  the  same  is  hereby  confirmed. 

And,  it  is  further  ordered,  that  B.  H.  H.,  the  special  guardian  of  said  infants, 
be  and  he  is  hereby  authorized  and  empowered  to  contract  *  for  the  sale  and  con- 
veyance of  all  the  right,  title  and  interest  of  the  said  infants  in  and  to  such  real 
estate,  at  a  price  not  less  than  the  sum  specified  by  said  referee  in  his  report  as  the 
value  thereof,  and  upon  the  terms  and  conditions  therein  specified.  And  that, 
before  executing  any  deed  or  instrument  of  conveyance  of  the  said  premises  to  the 
purchaser  or  purchasers  thereof,  the  said  guardian  report  to  this  court  upon  oath 
the  terms  and  conditions  of  the  agreement  made  by  him  for  the  sale  of  said 
premises. 


No.  302. 

REPORT  BY  GUARDIAN  OP  AGREEMENT  TO  SELL. 

Ante,  p.  322. 
SUPREME  COURT: 

Title  as  in  M.  297. 
To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court  made  in  the  above  matter  on  the  day 
of  ,  1862,  authorizing  and  empowering  me,  as  the  special  guardian  of  the 

above  named  infants,  to  contract  for  the  sale  and  conveyance  of  all  the  right,  title 
and  interest  of  said  infants  in  and  to  the  real  estate  mentioned  and  described  in 
the  petition  of  said  infants  in  this  matter,  dated  the  day  of  ,  1862, 

and  to  report  upon  oath  the  terms  and  conditions  of  the  agreement  made  by  me 
with  the  purchaser  or  purchasers,  before  executing  any  deed  or  instrument  of  con- 
veyance of  said  premises : 

I,  the  special  guardian,  do  report  that  I  have  entered  into  a  written  agreement 
(subject  to  the  approval  of  the  court),  with  J.  D.  C,  of,  &c,  for  the  sale  of  all 
the  right,  title  and  interest  of  said  infants  in  and  to  said  real  estate,  upon  the 
terms  and  conditions  following:  the  said  J.  D.  C.  to  pay  therefor  the  sum  of 
$>  ,  as  follows :  so  much  of  the  said  purchase  money  as  may  be  necessary  to 

pay  the  respective  proportions  of  such  infants  of  the  gross  value  of  the  right  of 
dower  of  their  mother  C.  T.  E.,  therein,  together  with  the  costs  of  these  proceed- 
ings, on  the  delivery  of  the  deed;  and  the  payment  of  the  residue  of  the  said  pur- 
chase money  to  be  secured  by  the  bond  of  the  purchaser,  and  a  mortgage  upon  the 
said  premises,  to  be  given  by  him  to  the  Treasurer  of  the  county  of  Rensselaer, 
[or  to  such  person  as  the  court  may  direct,~\  in  trust  for  the  said  infants,  condi- 
tioned to  pay  the  interest  thereon,  semi-annually,  at  the  rate  of  seven  per  cent, 
per  annum,  and  the  principal  in  two  equal  instalments,  one  of  which  to  be  paid  on 
the  day  when  the  M.  T.  E.  shall  arrive  at  the  age  of  twenty-one  years,  and  the 
other  on  the  day  when  J.  T.  E.  shall  arrive  at  the  age  of  twenty-one  years. 

I  further  report  that  the  said  C.  T.  E.  has  executed  a  release  of  all  her  right  of 
dower  in  and  to  the  undivided  two-fourths  part  of  said  premises  owned  by  said 
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infants,  which  release  is  hereto  annexed;  and  that  the  gross  value  of  such  right  of 
dower  in  the  premises  owned  by  said  infants  is  dollars,  and  the  costs  and 

expenses  of  these  proceedings  amount  to  dollars.    After  deducting  which 

sums  from  the  amount  of  the  purchase  money  aforesaid,  there  will  remain  the  sum 
of  dollars  due  the  said  infants  collectively,  to  be  secured  as  aforesaid,  or 

dollars  to  each. 

And  I  further  report  that  the  above  are  the  best  terms  upon  which  I  could  sell 
the  said  property,  and  that,  in  my  opinion,  the  premises  are  an  ample  security  for 
the  payment  of  the  residue  of  the  purchase  money  aforesaid  and  the  interest 
thereon. 

All  which  is  respectfully  submitted. 

B.  H.  H. 

Dated,  &c. 

County  of  Rensselaer,  ss :  B.  H.  H.,  special  guardian  above  named  being  duly 
sworn,  says  that  he  has  read  [or  heard  read]  the  foregoing  report  subscribed  by 
him,  and  knows  the  contents  thereof,  and  that  the  matters  therein  stated  are  true. 

B.  H  H. 

Sworn,  &c. 


No.  303  (a). 

OBDER  CONFIRMING  REPORT  OP  GUARDIAN  AND  DIRECTING  CONVEYANCE,  AND 
DISPOSITION   OP   PROCEEDS. 

Ante,  p.  322. 

At  a  special  term,  &c.  [as  in  JVb.  2.] 
Present,  &c. 

Title  as  in  No.  297. 

On  reading  and  filing  the  report  of  B.  H.  H.,  the  special  guardian  of  the  above 
named  infants,  made  in  pursuance  of  the  order  of  this  court,  dated  the  day 
of  ,  1862,  stating  that  he  had  entered  into  a  written  agreement,  subject  to 

the  approval  of  this  court,  with  J.  D.  C,  for  the  sale  of  all  the  right,  title  and 
interest  of  said  infants  in  and  to  the  real  estate  mentioned  in  said  order,  upon  the 
terms  and  conditions  specified  in  said  report;  and  that  0.  T.  E.,  the  mother  of 
said  infants,  had  executed  an  effectual  release  of  her  right  of  dower  in  said  pre- 
mises: 

On  motion  of  E.  A.  B.,  attorney  for  said  petitioners,  it  is  ordered  that  said  re- 
port and  the  agreement  therein  mentioned  be  and  they  are  hereby  ratified  and 
confirmed. 

That  the  said  special  guardian,  in  the  name  of  said  infants,  execute,  acknow- 
ledge and  deliver  to  the  said  J.  D.  C.  a  good  and  sufficient  conveyance  of  all  the 
estate,  right,  title  and  interest  of  the  said  infants  in  and  to  the  premises  aforesaid, 
upon  his  complying  with  the  terms  and  conditions  upon  which,  by  the  said  agree- 
ment, the  deed  was  to  be  delivered. 

That  out  of  the  purchase  money  paid  by  the  said  J.  D.  C,  upon  the  delivery  of 
the  deed,  the  said  special  guardian  pay  the  said  C.  T.  E.  the  sum  of  $        ,  for 
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her  right  of  dower  in  the  shares  of  the  said  infants  in  the  premises,  and  take  her 
receipt  therefor;  and  that  he  pay  to  the  attorney  for  the  petitioners  the  sum  of 
$  ,  for  the  costs  and  expenses  of  these  proceedings.*    And  it  is  further 

ordered,  that  of  the  remainder  of  such  proceeds,  so  much  as  may  be  immediately 
necessary,  be  applied  by  such  special  guardian  to  the  maintenance  and  education  of 
the  said  infants,  and  that  the  residue  thereof  be  kept  and  put  out  at  interest,  or 
invested  on  bond  and  mortgage,  for  the  benefit  of  the  said  infants;  and  that  the 
said  special  guardian  do  make  a  return  to  the  court  in  writing  and  upon  oath,  of 
the  investment  and  disposition  of  such  residue  of  the  proceeds  as  soon  as  may  be. 


No.  303  (6.) 

THE  LIKE,  PROCEEDS  DIRECTED  TO  BE  BROUGHT  INTO  COURT. 
Ante,  p.  322. 

[Same  down,  to  the  *,  then  add:'] 

And  it  is  further  ordered  that  after  the  payment  of  said  sums  the  said  special 
guardian  bring  the  residue  thereof  into  court  and  deposit  the  same  with  the  trea- 
surer of  the  county  of  ,  to  be  invested  in  stocks,  or  put  out  at  interest  by 
him  for  the  benefit  of  said  infants.  And  it  is  further  ordered,  that  the  moneys 
■which  shall  be  received  by  the  county  treasurer  from  time  to  time  for  interest  upon 
the  bond  and  mortgage  given  by  the  purchaser,  be  paid  over  by  him  to  the  special 
guardian,  to  be  applied  by  such  special  guardian  to  the  maintenance  and  education 
of  the  said  infants. 


No.  303  (c). 

THE  LIKE  CONTAINING  SPECIAL  DIRECTIONS  AS  TO  INVESTMENT. 
Ante,  p.  322. 

[Same  as  No.  303  (a)  down  to  the  *,  then  add:']  And  it  is  further  ordered 
that  the  said  special  guardian  do  take  from  the  said  purchaser  his  bond  and 
mortgage  to  said  infant,  upon  said  premises,  to  secure  the  payment  of  the  sum 
of  $  ,  when  the  said  infant  shall  become  of  age,  with  interest,  payable 

semi-annually,  and  that  he  receive  from  time  to  time  the  interest  thereon,  and 
apply  the  same  or  so  much  thereof  as  may  be  necessary  to  the  support  and  educa- 
tion of  said  infant,  [and  if  there  be  any  residue,  add:]  and  that  the  residue  thereof 
to  wit:  the  sum  of  $  ,  be  put  out  and  kept  at  interest,  &c,  as  in  the  fore- 

going (a).  * 

Or,  that  said  special  guardian  do  take  from  said  purchaser  his  bond  and  mort- 
gage on  said  premises  to  the  clerk  of  the  said  county  of  ,  for  the  residue 
of  said  purchase  money,  payable  with  interest  thereon  semi-annually  in  years 
from  the  date  thereof,  and  deliver  such  security  to  said  treasurer  and  take  his  re- 
ceipt therefor,  and  annex  the  same  to  his  report  of  sale.  And  that  the  moneys 
which  shall  be  received  from  time  to  time  for  interest  by  said  county  treasurer  be 
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paid  over  by  him  to  the  general  guardian,  [or,  if  there  be  none,  toi]  said  special 
guardian  of  said  infant,  to  be  applied  by  him  to  the  maintenance  and  education  of 
said  infant. 


No.  304  (a). 

DEED  BY  SPECIAL  GUARDIAN. 
Ante,  p.  323. 

This  indenture,  made  the        day  of  ,  1862,  between  M.  T.  E.  and  J. 

T.  E.,  of,  Sea.,  infant  children  of  A.  T.  E.,  late  of,  &c,  deceased,  by  B.  H.  H., 
their  special  guardian,  parties  of  the  first  part,  and  J.  D.  0.,  of,  &c,  party  of  the 
second  part. 

Whereas  a  petition  was  heretofore  presented  to  the  Supreme  Court  of  the  State 
of  New  York,  by  the  said  M.  T.  E.,  an  infant  over  the  age  of  fourteen  years,  and 
having  no  general  guardian,  and  said  J.  T.  E.,  an  infant  under  the  age  of  fourteen 
years,  and  having  no  general  guardian,  by  C.  T.  E.,  their  mother  and  next  friend, 
praying  for  the  sale  of  the  right  title  and  interest  of  the  said  infants  in  the  real 
estate  therein  mentioned;  and  whereas  such  proceedings  were  afterwards  had  in 
said  court  upon  said  petition,  that  by  an  order  of  said  court,  made  on  the  day 
of  ,  1862,  the  said  B.  H.  H.  was  appointed  the  special  guardian  of  the 

said  infants,  for  the  purposes  of  said  application,  upon  his  giving  the  security 
therein  required;  and  whereas  such  security,  duly  acknowledged  and  approved, 
was  subsequently  filed  by  the  said  guardian  in  the  proper  office;  and  whereas  by 
another  order  of  said  court,  made  on  the        day  of  ,  1862,  the  said  B. 

H.  H.  was  authorized  and  empowered  to  contract  for  the  sale  and  conveyance  of 
the  right,  title  and  interest  of  the  said  infant  in  such  real  estate,  at  a  price  not  less 
than  that  specified  in  the  referee's  report  referred  to  in  said  order,  and  upon  the 
terms  and  conditions  therein  mentioned.  And  whereas,  in  pursuance  of  the  last 
mentioned  order,  the  said  special  guardian  afterwards  made  his  report  to  the  said 
court,  dated  the        day  of  ,  1862,  stating  that  he  had  entered  into  an 

agreement,  subject  to  the  approval  of  said  court,  with  J.  D.  C,  of,  &c,  for  the 
sale  of  all  the  right,  title  and  interest  of  said  infants  in  and  to  the  said  real  estate, 
upon  the  terms  and  conditions  therein  mentioned;  and  whereas  by  another  order 
of  said  court,  made  on  the        day  of  ,  1862,  it  was  ordered  that  the  re- 

port of  the  said  special  guardian,  and  the  agreement  therein  mentioned,  be  and  the 
same  was  thereby  ratified  and  confirmed,  and  that  the  said  special  guardian,  in 
the  name  of  said  infants,  execute,  acknowledge  and  deliver  to  the  said  J.  D.  C,  a 
good  and  sufficient  conveyance  of  all  the  estate,  right,  title  and  interest  of  the  said 
infants  in  and  to  the  said  premises,  upon  his  complying  with  the  terms  and  condi- 
tions upon  which  by  the  said  agreement  such  deed  was  to  be  delivered.  And 
whereas  the  said  J.  D.  C,  the  said  purchaser,  has  complied  with  the  said  terms 
and  conditions : 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  parties  of  the  first  part, 
by  their  special  guardian  aforesaid,  by  virtue  of  the  several  orders  aforesaid,  and 
in  pursuance  of  the  statute  in  such  case  made  and  provided,  for  and  in  considera- 
tion of  the  sum  of  dollars,  to  him  in  hand  paid,  at  or  before  the  ensealing 
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and  delivery  of  these  presents,  by  the  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  has  granted,  bargained,  sold,  remised,  released  and  con- 
veyed unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever,  all  the 
right,  title  and  interest  of  the  said  infants,  parties  of  the  first  part,  of,  in  and  to, 
the  following  described  real  estate  and  premises,  viz. :  The  undivided  one-half  part 
of  all  that  certain,  piece  or  parcel,  &c.  [insert  description],  to  have  and  to  hold 
the  said  premises  with  the  appurtenances,  unto  the  said  party  of  the  second  part, 
and  his  heirs  and  assigns  forever.  In  witness  whereof,  the  parties  of  the  first 
part,  by  their  special  guardian  aforesaid,  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

M.  T.  E.,  [l.  s.] 
Sealed  and  delivered  in  J.  T.  E.,  [l.  s.] 

in  presence  of  By  B.  H.  H., 

A.  C.  D.  Their  special  guardian. 


No.  304  (6). 

RELEASE   OP  WIDOW'S   DOWER  INDORSED. 
Ante,  p.  327. 

Know  all  men  by  these  presents:  That  I,  A.  G.  E.,  of,  &c,  widow  of  D.  E., 
deceased,  for  and  in  consideration  of  the  sum  of  $  ,  to  me  in  hand  paid  at 

or  before  the  ensealing  and  delivery  hereof  by  J.  D.  C.,  of,  &c,  the  receipt  whereof 
is  hereby  confessed  and  acknowledged,  have  granted,  bargained,  sold,  remised, 
released  and  quit-claimed,  and  by  these  presents,  do  grant,  bargain,  sell,  remise, 
release  and  quit-claim  unto  the  said  J.  D.  0.,  his  heirs  and  assigns,  all  that,  &c. 
{description] .  To  have  and  to  hold  the  said  premises,  with  the  appurtenances, 
unto  the  said  J.  D.  C,  his  heirs  and  assigns,  to  and  for  the  use  and  behoof  of 
him  and  his  heirs  and  assigns  for  ever.  And  the  said  A.  G.  E.,  for  herself,  her 
heirs,  executors  and  administrators,  doth  covenant  and  agree  to  and  with  the  said 
J.  D.  0.,  his  heirs  and  assigns,  that  she  hath  not  done  any  act  whereby  or  by 
means  whereof  the  said  above  described  premises  now  are  or  at  any  time  have 
been  charged,  incumbered  or  affected  in  any  manner  whatever. 

In  witness  whereof  the  said  A.  G.  E.  has  hereto  set  her  hand  and  seal,  this 
day  of  ,  in  the  year  1862. 

Sealed  and  delivered  in  A.  G.  E. 

presence  of 

(Add  acknowledgment.)  

No.   305. 

PINAL  REPORT  OP  GUARDIAN. 

Ante,  p.  327. 
SUPREME  COURT: 

Title  as  in  No.  297. 
To  the  Supreme  Court  of  the  State  of  New  York: 

I,  B.  H.  H.,  the  special  guardian  of  the  above  infants,  having  been  required  by 
an  order  of  this  court,  made  on  the  day  of  18      ,  to  execute,  acknow- 

V.   S.      51 
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ledge  and  deliver  to  J.  D.  C,  &c,  [here  recite  substance  of  order,}  do  respectfully 
report: 

That  I  have  executed,  acknowledged  and  delivered  to  the  said  said  J.  D.  0.  such 
sufficient  deed,  he  having  complied  with  the  terms  and  conditions  of  the  said  agree- 
ment, that  I  have  paid  the  said  sum  of  dollars  for  the  dower  right  of  A.  G.  B., 
and  taken  a  receipt  therefor;  that  I  have  paid  the  said  costs,  embracing  referee's 
fees,  to  the  said  amount  of  dollars,  and  have  taken  the  receipt  of  the  attor- 
ney of  the  petitioners  therefor,  and  such  receipts  are  hereto  annexed.* 

I  further  report  that  I  have  taken  a  bond  and  mortgage  from  the  said  J.  D.  C. 
to  the  said  infant  [or  state  otherwise  what  investment  has  been  made."} 

And  I  further  report  that  I  have  invested  the  residue  of  the  said  proceeds 
amounting  to  the  sum  of  dollars,  at  an  interest  of  seven  per  cent,  per 

annum,  payable  semi-annually,  on  good  security  by  bond  and  mortgage,  to  wit : 
the  bond  of  D.  S.,  of,  &c,  and  a  mortgage  executed  and  acknowledged  by  him  and 
his  wife,  upon  unincumbered  real  estate  in  the  city  of  ,  worth  double  the 

value  of  such  proceeds,  which  mortgage  I  have  caused  to  be  recorded  in  the  office 
of  the  clerk  or  register  of  the  county  of 

All  which  is  respectfully  submitted. 

B.  H.  H. 
Dated,  &c. 

Rensselaer  county,  ss:  B.  H.  H.,  the  special  guardian  named  in  the  above 
report,  being  duly  sworn,  deposeth  and  saith,  that  she  has  read  the  above  report, 
to  which  she  has  subscribed  her  name,  and  she  knows  the  contents  thereof,  and 
that  the  matters  therein  stated  are  true. 

C.B. 
Sworn,  &c. 


•     No.  306. 

ORDER  CONFIRMING   SAME. 
Ante,  p.  327. 

At  a  special  term,  &c.  [as  in  JVb.  2.] 
4  Present,  &c. 

Title  as  in  No.  297. 

On  reading  and  filing  the  report  of  B.  H.  H.,  special  guardian  of,  &c,  bearing 
date  on,  &c,  on  motion  of  J.  L.  F.,  attorney  for  said  guardian,  it  is  ordered  that 
the  said  report  be  and  the  same  hereby  is  in  all  things  ratified  and  confirmed. 
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CHAPTER  VIII. 

FORMS  IN  PROCEEDINGS   BY  GENERAL  GUARDIAN  FOR  PARTITION 
OR  SALE  OF  INFANTS'  REAL  ESTATE. 


No.  307. 

PETITION   OF   GENERAL   GUARDIAN  OF  AN  INFANT   FOR   AUTHORITY   TO   PARTITION 
OR  UNITE   IN    A   SALE    OF   INFANTS'    UNDIVIDED   REAL   ESTATE. 

Ante,  pp.  329,  330. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  of,  &c,  the  general  guardian  of  B.  C,  an  infant,  respect- 
fully showeth : 

That  your  petitioner  was  duly  appointed  the  general  guardian  of  said  infant  by 
an  order  of  this  court,  bearing  date  on,  &c.,  on  his  executing  and  filing  the  security 
mentioned  in  said  order;  that  said  security  has  been  duly  executed  and  filed  as 
required  by  said  order,  and  your  petitioner  thereupon  entered  upon  the  duties  of 
his  trust  as  such  guardian.* 

Your  petitioner  further  shows  that  said  infant  is  of  the  age  of  years  and 

resides  in  the  city  of  Albany  with  your  petitioner,  [or  with  his  mother,  fyc,  Sfc, 
as  the  case  may  be,}  and  is  not  the  owner  of  any  other  real  estate  except  that 
herein  mentioned,  which  is  sought  to  be  partitioned  or  sold. 

That  said  infant  is  one  of  the  children  and  heirs  at  law  of  H.  A.  C,  deceased, 
who  died  intestate,  on  the  day  of  ,  seized  of  certain  real  estate  in  said 

city,  to  wit:  [describing  it  in  full.} 

That  said  infant,  as  such  heir  at  law,  is  now  a  tenant  in  common,  &c,  &c, 
[proceed  as  in  petition  No.  1,  ante  pp.  445,  446,  down  to  the  clause  which  states 
that  the  other  tenants  in  common  are  infants,  at  which  place  insert  as  follows:'] 

That  the  other  tenants  in  common  above  named,  to  wit:  A.  L.  C,  H.  C,  &c, 
&c.,  [mentioning  them,]  are  of  full  age,  *  and  are  desirous  of  agreeing  to  a  parti- 
tion of  said  premises;  or  if  partition  thereof  cannot  be  made  are  desirous  of  unit- 
ing with  your  petitioner  in  a  sale  thereof;  and  that  one  of  said  tenants  in  common, 
to  wit:  the  said  A.  L.  0.,  insists  upon  such  partition  or  sale  and  is  about  to  com- 
mence an  action  therefor,  unless  your  petitioner  shall  be  authorized  to  agree  to  a 
partition  or  sale  of  said  premises,  and  that  such  action  will  necessarily  be  attended 
by  far  greater  expense,  and  will  otherwise  be  less  advantageous  to  the  interests  of 
said  infant,  [or,  state  any  other  special  reason  showing  that  the  interest  of  the. 
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infant  will  be  benefited;  state  also  whether  the  premises  are  so  situated  that  they 
can  be  actually  divided.] 

Wherefore  your  petitioner  prays  that  he  may  be  authorized  and  directed,  pur- 
suant to  the  statute  in  such  case  provided,  as  the  general  guardian  for  and  on  behalf 
of  said  infant,  to  agree  to  a  division  and  partition  of  said  premises,  or  in  case  an 
actual  division  cannot  be  made  then  to  unite  with  the  other  tenants  in  common  in  a 
sale  of  said  premises  or  such  part  thereof  as  in  the  opinion  of  the  court  are  incapa- 
ble of  partition;  or  for  such  other  or  further  relief  as  the  court  shall  think  proper 
to  grant. 

And  your  petitioner  will  ever  pray,  &c. 

A.  B.,  General  Guardian  of 
Dated,  &c.  B.  0.,  an  infant. 

(Add  verification  by  guardian  in  same  form  as  in  No.  296.) 

Affidavit  of  Co-tenant  annexed,  (a) 
Rensselaer  county,  ss :  A.  L.  0.,  of,  &c,  being  duly  sworn  deposes  and  says  that 
he  has  heard  read  the  foregoing  [or  annexed]  petition,  and  that  the  same  is  true  to 
the  best  of  the  knowledge,  information  and  belief  of  deponent.  That  deponent  is 
one  of  the  tenants  in  common  and  joint  owners  of  the  premises  in  said  petition 
described;  that  he  is  of  full  age  and  desires  a  partition  or  sale  thereof,  if  said 
premises  are  incapable  of  division;  that  he  and  the  other  co-tenants  of  full  age  are 
willing  to  agree  with  the  said  guardian  to  a  division,  or  unite  with  him  in  a  sale  if 
they  cannot  be  divided.  That  in  the  opinion  of  this  deponent  the  said  premises  are 
so  situated  that  they  are  capable  of  beingfairly  partitioned  between  the  parties,  (6) 
\or,  if  not  so  situated  and  a  sale  is  necessary,  then  add  as  in  No.  42  ante,  p.  471.] 

A.  L.  C. 
Sworn,  &c.  

No.  308. 

ORDER   OP   REFERENCE   THEREON   WHERE    SALE    IS   NECESSARY. 

Ante,  p.  330. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 


In  the  matter  of  the  application 
of 

A.  B.,  general  guardian  of  B.  C, 
an  infant,  for  leave  to  agree  to 
a  partition  or  sale  of  such  in- 
fant's real  estate. 


On  reading  and  filing  petition  of  said  guardian,  duly  verified  [and  affidavit  of 
A.  L.  C.  annexed],  on  motion  of  B.  McG.  it  is  ordered  that  it  be  referred  to 


(o)  Or  the  affidavit  may  be  that  of  some  disinterested  person,  and  similar  in  form  to 
No.  296  (6). 

(6)  In  this  case,  no  preliminary  order  of  reference  will,  in  general,  be  necessary.  The 
affidavit  of  one  of  the  adult  owners  that  he  intends  to  commence  an  action  will  be  sufficient 
to  authorize  the  order. 
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A.  C.  V.,  Esq.,  of,  &c,  to  inquire  into  and  ascertain  the  truth  of  the  facts  set 
forth  in  said  petition,  and  report  thereon  to  this  court  with  all  convenient  speed. 
That  said  referee  also  inquire  and  report  whether  the  said  premises,  or  any  lot  or 
separate  parcel  thereof,  are  so  circumstanced  that  an  actual  partition  cannot  be 
made  without  great  prejudice  to  the  owners  thereof.  That  if  said  referee  arrives 
at  the  conclusion  that  a  sale  of  the  whole  or  any  part  of  the  premises  is  neces- 
sary, that  he  specify  the  same  in  his  report,  together  with  the  reasons  which  render 
a  sale  necessary;  that  he  also,  in  such  case,  ascertain  whether,  &c.  [Proceed  as 
in  No.  297,  from  the*  to  the  f.] 


No.  309. 

REPORT   OP   REFEREE. 

Ante,  p.  320. 
SUPREME  COURT: 

In  the  matter  of  the  application 
of 

A.  B., general  guardian  of  B.  C, 
an  infant,  for  leave  to  agree  to 
a  partition  or  sale  of  such  in- 
fant's real  estate. 

To  the  Supreme  Court  of  the  State  of  New  York : 

Pursuant  to  an  order  of  reference  in  this  matter,  bearing  date  on,  &c,  whereby 
it  was  referred  to  me  to  [state  substance  of  order]  I,  the  subscriber,  the  referee 
aforesaid,  do  respectfully  report  that  having  been  attended  by  the  said  guardian 
and  his  attorney,  and  taken  testimony  upon  the  matters  alleged  in  said  petition 
and  required  by  said  order  to  be  examined,  I  am  satisfied  *  that  the  premises 
mentioned  in'  said  petition  [or  a  certain  part  thereof,  specifying  what  particular 
part]  are  so  circumstanced  that  an  actual  partition  cannot  be  made  without  great 
prejudice  to  the  owners  thereof.  And  I  further  report,  &c,  &c.  [Proceed  as  in 
No.  300,  from  the  *  to  the  end,  making  the  necessary  variations  to  accord  with 
the  facts  found.] 


No.  310  (a). 

ORDER  DIRECTING  GUARDIAN  TO  AGREE  TO  A  PARTITION. 
Ante,  p.  330. 

At  a  special  term,  &c.  [as  in  No. 
Present,  &c. 

Title  as  in  No.  308. 

On  reading  and  filing  petition  of  A.  B.,  general  guardian  of  B.  C,  the  above 
Darned  infant,  duly  verified,  with  the  affidavit  of  A.  L.  C,  thereto  annexed,  [or, 
if  there  has  been  a  reference  say,  on  the  report  of  H.  H.,  the  referee  herein, 
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bearing  date  on,  he,  from  which  it  appears,  Sfc,  Src.,}  and  it  appearing  to  the 
court  that  a  partition  of  the  premises  described  in  the  petition  herein  can  be  made, 
and  that  sufficient  grounds  exist  for  this  application :  Now,  therefore,  on  motion 
of  B.  McG.,  of  counsel  for  the  petitioner,  it  is  ordered  that  the  said  A.  B.,  general 
guardian  of  said  infant  B.  C,  be  and  he  hereby  is,  pursuant  to  the  statute  in  such 
case  provided,  authorized,  empowered  and  directed,  as  such  guardian,  and  for  and 
in  behalf  of  said  infant,*  to  agree  with  the  other  tenants  in  common  and  joint 
owners  of  said  premises,  (all  of  whom,  as  it  appears,  are  of  full  age,)  for  an 
actual  partition  and  division  of  the  said  premises.  And  that  said  guardian,  for 
and  in  behalf  of  said  infant,  with  the  other  tenants  in  common,  or  by  and  under 
their  direction,  and  with  their  assent,  do  make  such  division  and  partition  accord- 
ing to  the  respective  rights,  titles,  estates  and  interests  of  the  parties,  as  the  same 
are  set  forth  in  said  petition,  [or,  as  the  same  are  set  forth  and  appear  in  the  report 
of  the  said  referee,}  that  is  to  say  that  they  divide  said  premises  into  equal 

parts,  &c,  &c.  [Set  forth  particularly  the  mode  of  partition,  including  the  set- 
ting apart  or  other  mode  of  disposing  of  a  dower  interest,  if  there  be  one  in  said 
premises,  similar  to  a  decretal  order  for  actual  partition.  See  No.  73,  ante,  p. 
496.]  And  it  is  further  ordered  that  said  agreement  and  partition  be  made  sub- 
ject to  the  approval  of  the  court,  and  that  said  guardian,  before  executing  any 
release  or  other  conveyance  of  said  infant's  interest  in  said  premises  report  to  the 
court  on  oath  the  partition  and  division  so  agreed  upon  by  him,  with  a  particular 
description  by  metes  and  bounds,  of  the  portion  of  said  premises  allotted  to  each 
party  in  interest  respectively. 

The  premises  herein  ordered  to  be  partitioned  are  described  as  follows :     [Insert 
description.} 


No.  310  (b). 

THE   LIKE,  MADE   ON    KEPORT   OF  REFEREE,  DIRECTING   GUARDIAN  TO.  AGREE  TO  A 
SALE  AND  GIVE  FURTHER  SECURITY. 

Ante,  p.  330. 

[The  same  inform,  with  necessary  variations  (a),  as  the  foregoing  down  to  the 
*,  then  add:}  to  unite  with  the  other  tenants  in  common  and  joint  owners  of  said 
premises  (all  of  whom,  as  it  appears,  are  of  full  age)  in  a  sale  of  the  said  pre- 
mises mentioned  in  the  said  petition,  upon  executing  and  filing  with  the  clerk  of 
the  county  of  Rensselaer  his  bond,  in  the  penal  sum  of  $  ,  with  two  sufficient 
sureties,  freeholders  or  householders  of  said  county,  each  of  whom  shall  justify  in 
double  the  amount  of  such  penalty,  conditioned  for  the  faithful  performance,  &c., 
&c,  [as  in  No.  287,  ante,  p.  .]  And  it  is  further  ordered,  that  upon  the 
approval  and  filing  of  such  security  the  said  guardian  be  and  he  is  hereby  author- 
ized with  said  other  tenants  in  common  to  execute,  subject  to  the  further  sanction 
and  approval  of  the  court,  a  written  contract,  &c.,  &c.  [Proceed  as  in  No.  301 
from  the  *  to  the  end.} 


(a)  The  only  variations  are,  that  the  commencement  will  be  "  On  reading  and  filing 
report,"  &c.  The  recital  will  be,  "  It  appearing  that  a  partition,  &e.,  cannot  be  made,  &o." 
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No.  311. 

GUARDIAN'S  REPORT   OF   AGREEMENT  TO   SELL. 
Ante,  p.  331. 

[Same  as  No.  302,  ante,  p.  653,  with  the  necessary  variations.  The  report  of 
an  agreement  for  actual  partition  will  be  similar  in  form,  and  may  be  made  to 
correspond  with  a  like  report  by  commissioners  in  an  action  for  partition.  See  No. 
76,  ante,  p.  500.] 


No.  312  (a). 

ORDER  THEREON,  CONFIRMING  REPORT  AND  DIRECTING  PARTITION  AND  EXECUTION 

OF   CONVEYANCE. 

Ante,  p,  331. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  308. 

On  reading  and  filing  report  on  oath  of  the  above-named  A.  B.,  general  guardian 
of  the  above-named  infant,  B.  0.,  bearing  date,  on,  &c.,  from  which  it  appears,  &c. 
[set  forth  substance  thereof],  now,  therefore,  on  motion  of  B.  McG.,  of  counsel 
for  the  said  petitioner,  it  is  ordered  *  and  adjudged  that  the  said  report,  &c.,  &c. 
[Proceed  as  in  case  of  final  judgment  for  actual  partition,  No.  78,  ante,  p.  502, 
except  as  to  costs,  the  amount  of  which,  however,  may  be  fixed,  and  the  guardian 
authorized  to  retain  the  same  out  of  trust  funds  in  his  hands.] 


No.  312  (6). 

THE  LIKE,  AUTHORIZING   SALE  AND   DISPOSITION  OF   THE  PROCEEDS. 

[Same  as  the  foregoing  to  the  *,  then  add:]  that  the  said  report,  and  the  agree- 
ment therein  mentioned,  be  and  they  are  hereby  ratified  and  confirmed. 

And  it  is  further  ordered,  that  the  said  general  guardian,  A.  B.,  do  unite  with 
the  adult  owners  and  tenants  in  common  of  said  premises,  and  in  the  name  and 
on  behalf  of  said  infant  do  execute,  &c.  [Proceed  as  in  No.  303  (a)  from  the  *, 
with  the  necessary  variations,  and  adopting  the  directions  in  regard  to  the  invest- 
ment or  other  disposition  of  the  proceeds  to  the  facts  of  the  case,  as  in  either  of 
the  several  forms  No.  303  (o),  (6),  (c).] 


[Same  as  No.  305.  (a)] 


No.  313. 

FINAL  REPORT    OF  GUARDIAN. 
Ante,  p.  332. 


(a)  Except,  of  coarse,  as  to  the  title,  which  will  be  as  in  No.  309. 
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No,  314. 

ORDEB  CONFIRMING  SAME. 
Ante,  p.  333. 

[Same  as  No.  306.  (a)] 


(a)  Title  as  in  No.  308,  ante,  p.  660.    For  form  of  guardian's  deed,  see  No.  304,  a 
p.  657. 
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CHAPTER    IX. 

FORMS  IN  PROCEEDINGS  TO  OBTAIN  ON  THE  PART  OF  AN  INFANT 
HEIR,  A  SPECIFIC  PERFORMANCE  OF  THE  CONTRACT  OF  HIS 
ANCESTOR. 


No.  315  (a). 

PETITION   BY   EXECUTORS,   ETC.,    TO   COMPEL   SPECIFIC   PERFORMANCE   BY   INFANT 

HEIR. 

Ante,  pp.  335,  336. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.  and  A.  C,  of,  &c,  respectfully  showeth: 
That  L.  A.  0.,  late  of  the  town  of,  &c,  departed  this  life  on  or  about  the 
day  of        ,  leaving  him  surviving,  his  widow,  the  said  A.  C .,  and  two  children,  who 
constitute  all  his  heirs-at-law,  to- wit:  S.  0.,  who  is  of  full  age  and  resides  at, 
&c,  and  N.  C,  who  is  an  infant,  of  the  age  of  years,  and  resides  with  his 

mother,  the  said  A.  C,  at,  &c;  and  that  his  said  mother  has,  also,  been  duly 
appointed  and  qualified  to  act  as  the  general  guardian  of  said  infant.  [  Or,  that  said 
infant  has  no  general  or  testamentary  guardian] . 

That  your  petitioners  have  been  duly  appointed  by  the  surrogate  of  the  county 
of  ,  and  have  qualified  to  act  as  executor  and  executrix  of  the  last  will  and 

testament  of  the  said  L.  A.  C,  deceased  lor  as  administrator,  fyc,  as  the  case  may 
be],  and  letters  testamentary  [or  of  administration]  were  duly  issued  to  them  by 
said  surrogate,  on  the,  &c* 

That  said  L.  A.  C,  in  his  life  time,  to  wit,  on,  &c,  entered  into  a  written  con- 
tract with  one  J.  B:,  of,  &c,  by  which  said  L.  A.  0.  covenanted  and  agreed  with 
said  J.  B.  to  convey  to  him,  the  said  J.  B.,  the  premises  which  are  particularly 
described,  and  at  the  time  and  upon  the  terms  and  conditions  mentioned  in  said 
agreement,  a  true  copy  of  which  is  hereto  annexed,  and  forms  part  of  this  petition. 
That  said  J.  B.  paid  said  L.  A.  C,  in  his  life  time,  upon  the  said  contract,  the 
sum  of  $  ,  leaving  still  unpaid  the  sum  of  $  ,  which  he,  the  said  J.  B.,  is 
now  willing  and  desirous,  and  offers  to  pay,  on  receiving  a  proper  conveyance  of 
the  premises  mentioned  in  said  agreement. 

That  said  L.  A.  0.  having  died  before  the  time  for  such  conveyance,  mentioned 
in  said  contract,  had  arrived,  the  same  remains  unexecuted;  and  that  the  title  to 
said  premises  is  now  vested,  under  and  by  virtue  of  the  provisions  of  said  will , 
in  said  infant,  N.  C,  and  your  petitioner,  the  said  A.  0.  [or,  if  there  be  no  will, 
that  the  title  has  passed  by  descent  to  said  heirs,  P.  C.  and  N.  C,  subject  to  the 
dower  right  of  your  petitioner,  the  said  A.  C;  or  otherwise,  as  the  case  may  be.] 

v.  S.  52 
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Your  petitioners  are  desirous  that  a  specific  performance  of  said  contract,  on 
the  part  of  said  infant,  should  be  ordered  and  decreed;  as  are,  also,  the  said  J. 
B.  and,  &c.  {state  the  names  of  any  other  persons  interested  who  consent],  as  will 
more  fully  appear  by  their  written  consent  hereto  annexed,  (a) 

Your  petitioners,  therefore,  pray  that  the  said  infant  may  be  ordered  and 
directed  specifically  to  perform  the  said  contract,  and  to  convey  (6)  [or  wnite  with 
your  petitioner,  the  said  A.  C,  in  a  conveyance  of]  all  his  right,  title  and  interest 
in  and  to  the  said  premises,  to  the  said  J.  B.,  according  to  the  terms  of  said  con- 
tract, upon  the  performance  by  the  said  J.  B.  of  the  covenants  and  agreements  to 
be  performed  by  him;  and  that  your  petitioner,  A.  0.,  the  said  general  guardian 
of  said  infant,  be  appointed  guardian  ad  Ktem  of  said  infant  [or,  if  there  be  no 
general  guardian,  say,  and  that  a  guardian  ad  litem  of  said  infant  be  appointed 
by  the  court]  for  the  purpose  of  this  application,  and  to  execute,  acknowledge  and 
deliver,  in  the  name  and  on  behalf  of  said  infant,  such  conveyance  to  said  J.  B., 
upon  his  complying  with  his  said  covenants  as  aforesaid.  Or  for  such  other  or 
further  relief  as  the  court  shall  think  proper  to  grant. 

And  your  petitioners  will  ever  pray.  A.  B. 

Dated,  &c.  A-  C- 

(Add  verification  as  in  No.  296;  and  add  written  consent  of  the  person  proposed 
as  guardian  ad  litem,  with  proof  of  signature,  as  in  Nos.  6  and  7.  Also,  written 
consent  of  any  party  in  interest,  as  in  the  following  form.) 


No.  315  (6). 

CONSENT   BY   PARTY   IN    INTEREST  TO   PERFORM   CONTRACT. 

Title  as  in  JVb.  316. 

I,  the  subscriber  J.  B.,  one  of  the  parties  to  the  contract  set  forth  in  the 
annexed  petition,  do  consent  to  the  presentation  of  said  petition  and  subsequent 
proceedings  thereon,  without  further  notice,  and  the  granting  by  the  court  of  the 
order  prayed  for  therein;  and  I  hereby  offer  to  perform  the  covenants  and  agree- 
ments, in  said  contract  mentioned,  to  be  performed  on  my  part,  and  to  pay  the 
balance  of  the  purchase  money  remaining  unpaid,  on  the  delivery  to  me  of  the 
proper  conveyance  of  said  premises,  executed  on  behalf  of  said  infant  under  the 
order  of  the  court.  [Or,  if  an  heir,  or  other  party  in  interest,  say:  And  I  hereby 
offer  to  unite  with  the  guardian  ad  litem  of  said  infant  in  a  conveyance  of  said 
premises,  under  the  order  of  the  court,  pursuant  to  the  terms  of  said  contract,  on 
the  performance  by  the  purchaser  J.  B.,  of  the  covenants  on  his  part  to  be 
performed.] 

Dated,  &c.  J.  B. 

(Add  acknowledgment.) 


(a)  If  such  consent  of  any  party  in  interest  be  not  given,  he  must  be  served  •with  notice 
of  application.     See  post,  No.  316. 

(b)  In  case  of  a  contract  where  the  adverse  party  is  vendor,  the  prayer  for  relief  will 
be  similar  to  that  in  No.  386,  post. 
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No.  315  (c). 

PETITION   BY   SURVIVING   PARTY  TO  CONTRACT  OF  DECEASED   VENDOR,  TO   COMPEL 
INFANT  HEIR  TO  CONVEX. 
Ante,  pp.  335,  336. 
To  the  Supreme  Court  of  the  State  of  New  York: 
The  petition  of  A.  B.,  of,  &c,  respectfully  showeth: 

That  on  or  about  the  day  of  ,  your  petitioner  entered  into  a  contract 

in  writing  with  one  C.  D.,  of,  &c,  and  now  deceased,  for  the  purchase,  by  your 
petitioner,  of  a  certain  lot  of  land  and  premises  situated  in,  &c,  a  copy  of  which 
contract  is  hereto  annexed  and  marked  A.  The  description  and  boundaries  of  such 
lot  of  ground  and  premises  are  as  set  forth  in  said  contract. 

That  at  the  time  of  making  such  contract,  your  petitioner  paid  to  the  said  C.  D. 
the  sum  of  $  mentioned  in  the  said  contract,  by  way  of  deposit  thereon. 

That  before  the  period  fixed  therein  for  the  completion  of  the  purchase  embraced 
thereby,  and  on  or  about  the  day  of  ,  he,  the  said  C.  D.,  departed  this 

life,  leaving  such  contract  unperformed  but  binding  upon  him  and  upon  his  heirs. 
That  the  said  C.  D.,  as  your  petitioner  is  informed  and  believes,  died  intestate,  and 
leaving  (his  widow  M.  D.,  and)  E.  D.,  his  only  child  and  heir-at-law,  upon  whom 
the  legal  estate  in  such  premises  has  descended,  subject  to  the  rights  of  your  peti- 
tioner. That  your  petitioner  was  and  hath  been  (ever  since  the  day  fixed  in  such 
contract  for  its  completion,)  ready  and  willing  to  perform  the  same;  and  is  now 
willing  and  desirous  to  have  the  same  executed. 

Your  petitioner  therefore  prays  that  that  the  said  E.  D.,  the  infant  heir  (and  the 
saidM.  D.,  widow  of  the  said  CD.,  deceased),  may  be  decreed  to  convey  such  lot  of 
ground  and  premises  to  your  petitioner,  upon  his  paying  or  securing  to  be  paid,  as  this 
court  shall  direct,  the  balance  required  to  be  paid  in  and  by  the  contract  aforesaid. 
And  that  the  clerk  of  this  court  or  some  other  suitable  and  proper  person  may  be 
appointed  guardian  ad  litem  of  said  infant  for  the  purpose  of  this  application,  and 
to  execute  and  deliver  to  your  petitioner,  in  the  name  and  on  behalf  said  infant, 
such  conveyance,  upon  such  performance  by  your  petitioner,  or  for  such  other  or 
further  relief  as  shall  be  just. 

And  your  petitioner  will  ever  pray.  A.  B. 

Dated,  &c. 
(Add  verification  as  in  No.  296.) 

No.  316. 

NOTICE   OF    PRESENTATION    OF   PETITION. 

Ante,  p.  337. 
SUPREME  COURT: 


In  the  matter  of  the  application 
of 

A.  B.,  to  compel  the  specific  per- 
formance by  B.  D.,  an  infant, 
of  contract  of  his  ancestor. 


ToE.  D.  andM.  D.: 

Take  notice,  that  upon  the  petition,  with  a  copy  of  which  you  are  herewith 
served,  a  motion  will  be  made  at,  &c.,  on,  &c,  at  the  opening  of  the  court  on  that 
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day,  or  as  soon  thereafter  as  counsel  can  be  heard,  that  the  prayer  of  the  said 
petition  he  granted,  and  that  said  infant  be  ordered  specifically  to  perform,  &c.  [as 
in  the  prayer  of  the  petition'] ;  or  for  such  other  or  further  order  as  the  court 

shall  think  proper  to  grant. 

Yours,  &c, 
Dated,  &c.  B.  McG., 

Attorney  for  petitioner. 


No.  31*7. 

ORDER  OF  REFERENCE  THEREON,  CONTAINING  CLAUSE  FOR  APPOINTING  GUARDIAN 
AD  LITEM  CONDITIONALLY. 

Ante,  p.  338. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  the  foregoing. 

On  reading  and  filing  the  petition  of  the  above  named  A.  B.,  duly  verified  (and 
on  proof  of  service  of  copy  thereof,  with  notice  of  motion  on  M.  D.,  widow,  &c.,) 
and  on  motion  of  B.  McG}.,  of  counsel  for  the  said  petitioner,  it  is  ordered  that  it 
be  referred  to  H.  H.,  as  referee,  to  examine  and  report  as  to  the  truth  of  the  mat- 
ters set  forth  therein;  and  to  ascertain  and  report  whether  it  is  proper  that  a  spe- 
cific performance  of  such  agreement  ought  to  be  decreed,  with  liberty  to  state  any 
special  circumstances,  and  also  ascertain  and  certify  the  age  of  the  said  M.  D.,  and 
whether  she  is  willing  to  release  her  dower  in  the  premises;  as  also  the  amount 
and  value  of  her  dower  in  the  said  premises  mentioned  in  the  said  contract. 
And  it  is  further  ordered  *  that  J.  T.  D.,  the  clerk  of  this  court,  [or,  JF.  B.,  one 
of  the  attorneys  of  this  court,']  is  hereby  appointed  guardian  of  E.  D.,  the  infant 
heir  of  the  said  C.  D.,  to  appear  for  him  on  such  reference  and  in  all  future  pro- 
ceedings herein  and  to  whom  (as  well  as  to  the  said  M.  D.,  widow  of  the  said 
C.  D.,)  notice  of  all  future  proceedings  is  to  be  given,  unless  within  days 
after  service  of  a  copy  of  this  order  on  said  infant  and  his  said  mother  with  whom 
he  resides,  the  said  infant  or  some  one  in  his  behalf  procures  the  appointment  of  a 
guardian  ad  litem  for  said  infant,  and  gives  notice  thereof  to  the  attorney  for  the 
petitioner,  (a) 


No.  318. 

REPORT  OF  REFEREE  THEREON. 

Ante,  p.  338. 
Title  as  in  No.  316. 

To  the  Supreme  Court  of  the  State  of  New  York: 

Pursuant  to  an  order  of  this  court  bearing  date  on,  &c,  whereby  among  other 
things  it  was  referred  to  me  to  examine  and  report,  &c.  [State  substance  of  order.] 


{a)  If  the  infant  have  a  general  guardian;  or,  if  the  petition  on  which  the  order  is 
allowed  specify  the  name  of  a  person  to  he  appointed,  whose  consent  is  annexed  to  the  peti- 
tion, and  the  application  is  made  on  service  of  petition  and  notice,  such  person  will  be 
appointed  absolutely.    The  court  may  require  such  guardian  to  give  security. 
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I  the  subscriber,  the  said  referee,  do  respectfully  report  that  I  have  been  attended 
by  the  counsel  for  the  petitioner,  [and  by  said,  Sfc,  mentioning  them,]  (a)  and 
having  heard  the  proofs  and  allegations  of  the  parties,  I  find  that  all  the  material 
allegations  in  said  petition  are  true.*  I  also  find,  &c.  [State  special  facts  and 
circumstances.]  I  also  find  and  report  that  said  M.  D.,  the  widow,  is  willing  to 
accept  a  gross  sum  in  lieu  of  her  dower,  and  that  the  value  of  her  dower  interest 
in  said  premises,  calculated  on  the  principles  of  life  annuities,  is  $  ,  the  entire 

value  of  said  premises  being  the  sum  of  $  ,  and  the  age  of  said  widow 

years,  and  that  on  the  payment  of  such  sum  she  is  willing  to  release  her  dower 
interest. 

I  also  find  and  report  that  the  amount  still  due  and  unpaid  on  said  contract  by 
the  said  petitioner,  for  principal  and  interest  to  the  date  of  this  report,  is  the  sum  of 
$  ,  on  the  payment  of  which  by  the  said  petitioner  (as  he  offers  to  do,)  the 

said  contract,  in  my  opinion,  ought  to  be  specifically  performed  on  the  part  of  said 
infant.  [The  proofs  taken  by  me  on  such  reference  are  hereto  annexed]  (6);  and 
I  certify  my  fees,  as  referee,  at  the  sum  of  $> 

All  which  is  respectfully  submitted. 

H.  H., 
Dated,  &c.  Referee. 

No.  319.  (a) 

ORDER    DIRECTING    SPECIFIC    PERFORMANCE    BY    INFANT    (MADE   WITHOUT   PRE- 
LIMINARY  REFERENCE)    ON    PETITION    OF   EXECUTOR. 

{Applicable  to  No.  315  (a),  ante,  p.  665.] 
Ante,  p.  339. 

* 
At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  316. 

On  reading  and  filing  the  petition  of  A.  B.  and  A.  0  ,  the  executor  and  execu- 
trix of  L.  A.  C,  deceased,  bearing  date  on,  &c,  and  duly  verified,  praying  that 
N.  C,  the  infant  son  and  heir-at-law  of  said  L.  A.  0.,  might  be  ordered  and 
directed  specifically  to  perform  the  written  contract  between  said  L.  A.  C, 
deceased,  and  J.  B.,  executed  on  the,  &c,  and  set  forth  in  and  a  copy  thereof 
annexed  to  said  petition;  and  on  reading  and  filing  the  written  consent  of  said 
J.  B.  thereto  annexed,  [and  the  consent  of  and  who  are  interested  in 

and  offer  to  unite  in  the  conveyance  of  the  premises  mentioned  in  said  contract j 
and  on  proof  of  service  of  due  notice  of  this  application  on  said,  4"c.,]  and  the  court 
being  satisfied  that  said  contract  ought  to  be  performed,  now  therefore,  on  motion  of 
B.  McG.,  of  counsel  for  the  petitioner,  it  is  ordered  and  decreed  *  that  the 
said  contract  be  specifically  performed  by  and  on  behalf  of  said  infant  by  a  convey- 
ance of  the  premises  mentioned  in  said  contract  to  said  J.  B.  on  the  performance 
by  him  of  the  covenants  and  agreements  in  said  contract  by  him  to  be  performed, 

(a)  If  all  the  parties  interested  have  not  appeared,  the  report  must  also  state  that  due 
proof  was  made  that  such  parties  (naming  them)  were  served  with  notice  of  the  time  and 
place  of  reference. 

(b)  This  is  necessary  only  when  the  order  of  reference  directs  the  proofs  to  be  reported. 
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to  wit:  the  payment  of  the  sum  of  $  to  the  petitioners,  the  said  executor 

and  executrix  of  said  L.  A.  C.  And  it  is  further  ordered  and  decreed  that  the 
said  petitioner  A.  C,  the  general  guardian  of  said  infant  [or  if  there  be  no  general 
guardian,  then  appointing  a  guardian  ad  litem  who  shall  have  consented  in  writing 
to  act  as  such,"]  he  and  she  hereby  is  authorized,  empowered  and  directed  as  guardian 
ad  litem  of  said  infant  in  this  matter,  in  the  name  and  on  behalf  of  said  infant  to 
execute,  acknowledge  and  deliver  to  said  J.  B.  a  good  and  sufficient  conveyance, 
[or  to  unite  with,  &fc,  as  the  case  may  be,']  on  his  complying  with  said  agreement, 
by  the  payment  to  said  executors  of  the  sum  aforesaid.  And  it  is  further  ordered 
that  the  sum  of  $  ,  adjudged  as  the  costs  of  these  proceedings  be  charged  upon, 
and  retained  by  the  petitioners  out  of  the  said  payment.  [A  clause  may  be  inserted 
directing  the  guardian  to  make  a  report  of  his  proceedings  under  this  order  to  the 
court.'] 

The  following  is  a  description  of  the  premises  hereby  directed  to  be  conveyed. 
[Insert  description  as  in  contract.] 

No.  319.  (b) 

THE   LIKE   MADE    ON   REPORT   OP   REFEREE. 

[Applicable  to  No.  315  (c)  and  No.  318.] 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  No.  316. 

On  reading  and  filing  the  report  of  H.  H.  Esq.,  referee  in  this  matter,  bearing 
date,  &c,  from  which  it  appears  that,  &c.,  [stating  substance,]  and  it  appearing 
to  the  court  therefrom  that  ffle  contract  described  in,  and  a  copy  whereof  is 
annexed  to  the  petition  in  this  matter,  ought  to  be  specifically  performed;  and  on 
due  proof  of  service  of  this  application  on,  &c,  no  one  appearing  to  oppose,  [or 
after  hearing,  fyc.,]  now  therefore  on  motion  of,  &c,  it  is  ordered  that  said  report 
be  and  the  same  is  hereby  ratified  and  confirmed.*  And  it  is  further  ordered  and 
decreed,  &c.  [Proceed  as  in  last  form  from  the  *  to  the  close  with  the  necessary 
variations,  that  is  to  say,  instead  of  directing  the  conveyance  to  be  executed  by  the 
general  guardian,  who  in  the  last  form  is  the  petitioner,  direct  it  to  be  executed  by 
the  special  guardian  named  in  the  order  of  reference  or  subsequently  appointed; 
also  direct  the  conveyance  to  be  delivered,  on  the  payment  or  tender  of  the  sum  due, 
to  the  executor  or  administrator  of  the  deceased  vendor;  and  direct  the  costs 
adjudged  to  be  retained  by  the  petitioner  out  of  the  sum  so  due.] 


No.  320. 

L   R) 

[Same  as  No.  305  to  the  *.] 


FINAL   REPORT    BY   GUARDIAN. 

Ante,  p.  341. 


[Same  as  No.  306.] 


No.   321. 

ORDER  CONFIRMING  SAME. 
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FORMS  IN  PROCEEDINGS  TO  COMPEL  INFANT  TRUSTEE,   ETC.,  TO 

CONVEY. 


No.  322  (a). 

PETITION  BT  GUABDIAN  OP  INFANT  TRUSTEE. 
Ante,  p.  343. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  of,  &c,  the  general  guardian  of  C.  D.,  &c,  &c.  [Proceed 
as  in  No.  307  to  the  *,  then  add:] 

Your  petitioner  further  shows  that  said  infant,  who  resides  at,  &c,  is  seized  and 
for]  in  possession  of  certain  lands  and  premises,  situate  in  the  town  of,  &c, 
and  which  are  described  as  follows :  [Insert  description.']  That  said  lands  are 
held  by  said  infant  in  trust  only,  and  not  for  his  own  use,  and  are  so  held  in  trust 
for  one  G.  K.,  the  party  beneficially  interested  therein,  who  is  of  full  age,  and 
resides  at,  &c. 

That  said  infant  derived  title  to  said  lands  by  inheritance  from  his  father,  the 
late  L.  A.  B.,  deceased,  who  died  intestate  on  the        day  of  ,  being  in 

like  manner  seized  and  [or]  possessed  of  said  premises  under  the  like  trust,  that 
is  to  say:  the  said  lands  and  premises  were  conveyed  to  said  L.  A.  B.,  by,  &c, 
&c.,  [setting  forth  the  origin  and  nature  of  the  trust,  and  the  facts  to  show  that 
it  has  terminated,  and  that  the  premises  should  be  re-conveyed.]  (a) 

Wherefore  your  petitioner  prays  that  as  general  guardian  of  said  infant  he  may 
be  authorized  and  directed,  in  the  name  and  on  behalf  of  said  infant,  to  execute  a 
cuit-claim  conveyance  of  all  the  right,  title  and  interest  of  said  infant  in  and 
to  said  premises,  to  the  said  G.  K.,  his  heirs  and  assigns,  forever.  [On  the  per- 
formance by  the  cestui  que  trust  of  any  obligation  or  duty  connected  therewith  on 
his  part  to  be  performed;  stating  the  same  in  detail;  or  on  payment  to  said  guardian 
or  his  attorney  of  the  costs  of  these  proceedings.] 

And  your  petitioner  will  ever  pray,  &c. 

A.  B. 
Dated,  &c. 

(Jurat  as  in  No.  327.  (a)  ) 


(a)  See  post,  No.  325. 
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No.  322  (6). 


THE  LIKE  BT  ADVEBSE  PARTY  WITH  PBATEB  FOB  APPOINTMENT  OP  GUABDIAN 

AD  LITEM. 

Ante,  p.  344. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  G.  K.,  of,  &c,  respectfully  showeth  that  0.  D.,  an  infant  of  the 
age  of  years,  residing  at,  &c,  is  seized  and  [or]  in  possession  of  certain  lands 
and  premises  situate,  &c.  [describing  them']. 

That  said  0.  D.  so  holds  and  possesses  said  lands  in  trust  only  for  your  peti- 
tioner, &c.  [setting  forth  the  origin,  nature,  Sfc,  of  the  trust,  as  in  the  fore- 
going form.] 

That  said  0.  D.  has  no  general  guardian,  [or,  if  he  has,  so  state  the  fact,  and 
add  :]  that  your  petitioner  has  applied  to  the  said  general  guardian  for  a  convey- 
ance to  your  petitioner  of  said  premises,  and  offered  to  pay  the  costs  and  expenses 
of  an  application  in  that  behalf  to  the  court;  but  said  general  guardian  has  refused 
and  still  refuses  to  make  such  application. 

Wherefore,  your  petitioner  prays  that  said  infant,  C.  D.,  may  be  compelled  to 
convey  and  assure  such  lands  and  premises  to  your  petitioner,  and  that  a  special 
guardian  may  be  appointed  for  said  infant  (a)  for  the  purpose  of  this  application, 
and  be  authorized  and  directed,  in  the  name  and  on  behalf  of  said  infant,  to  make 
such  proper  conveyance  of  said  lands  and  premises  as  shall  assure  the  same  to 
your  petitioner,  his  heirs  and  assigns  in  fee  simple  absolute,  and  in  such  manner  as 
the  court  shall  direct;  or  for  such  other  or  further  relief  as  the  court  shall  think 
proper  to  grant. 

And  your  petitioner  will  ever  pray,  &c. 

G.  K. 
Dated,  &c. 

(Jurat  as  in  No.  327.  (a)  ) 


No.  323. 

NOTICE  OP  MOTION  TO  COMPEL  INFANT  TBTJSTEE  TO  CONVET. 

Ante,  p.  344. 
[As  in  No.  316,  with  the  necessary  variations.] 


(a)  Or  the  name  of  a  suitable  person  may  be  proposed  as  special  guardian,  -with  Ma 
written  consent  annexed  and  proof  of  signature  thereto,  as  in  No.  296  (a),  and  the  appoint- 
ment thereon  may  be  made  conditional,  as  in  Nos.  317  and  324. 
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No.  324. 

ORDER  OP  REFERENCE  THEREON. 
Ante,  p.  345. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 


In  the  matter  of  the  application 

of 
G.  K.  to  compel  a  conveyance  of 

lands  held  by  C.  D.,  an  infant 

in  trust. 


On  reading  and  filing  the  petition  of  said  G.  K.,  duly  verified,  bearing  date,  &c, 
with  proof  of  service  of  copy  and  notice  of  motion  on  said  infant,  and  his  mother, 
with  whom  he  resides  [or  his  general  guardian,  fyc],  on  motion  of  J.  S.  H.,  of 
counsel  for  the  petitioner,  it  is  ordered  that  it  be  referred  to  A.  0.  V.,  as  referee, 
to  examine  as  to  the  matters  therein  set  forth,  and  report  thereon  the  facts  to  the 
court;  and  to  ascertain  and  report  whether  said  lands  and  premises  described  in 
said  petition,  are  so  held  in  trust,  as  set  forth  in  said  petition;  also,  the  origin, 
nature,  and  character  of  the  trust,  and  the  facts  and  circumstances  which  show 
that  said  premises  ought  to  be  conveyed  and  assured  to  said  petitioner  [the  said 
G.  K.].  And,  it  is  further  ordered,  that  said  referee  cause  days  notice  (a)  of 
the  time  and  place  of  executing  this  reference  to  be  given  to  said  infant,  and  to, 
&c.  [name  any  other  persons  who  may  be  interested.']  * 

And  it  is  further  ordered,  &c.  [as  in  No.  317  to  the  close."} 


No.  325. 

REPORT  OP  REFEREE  THEREON. 

[Same  as  No.  318  to  the  *,  then  add:] 

And  I  further  report  that  the  title  to  the  said  premises,  which  was  heretofore 
vested  in  one  L.  B.,  became  vested  in  L.  A.  B.,  the  father  of  said  infant,  by  a  deed 
of  conveyance,  bearing  date,  on,  &c,  the  said  premises  having  been  purchased, 
and  the  whole  of  the  consideration  money  mentioned  in  said  conveyance,  having 
been  paid,  by  said  L.  A.  B.,  out  of  certain  trust  funds  and  moneys  in  his  hands 
belonging  to  the  said  petitioner,  G.  K.,  then  a  minor  under  the  age  of  twenty-one 
years;  he,  the  said  L.  A.  B.,  being,  at  the  time,  the  general  guardian  of  the  said 
G.  K.  That  said  conveyance  was  taken  in  the  name  of  said  L.  A.  B.,  and  that  he, 
the  said  L.  A.  B.,  never  paid  or  otherwise  accounted  for  said  trust  funds;  that 
said  L.  A.  B.,  in  his  life  time,  repeatedly  acknowledged  that  said  premises  were 
purchased  with  said  trust  funds,  and  declared  his  intention  of  conveying  them  to 
said  G.  K.  when  he  should  arrive  at  full  age,  &c,  &c.  [setting  forth  specifically 
the  facts  found.] 

(o)  In  case  the  application  be  by  the  adverse  party,  and  have  been  made  without  notice. 

v.  s.  53 
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From  which  facts  so  found,  I  am  of  the  opinion  that  said  lands  and  premises 
are  held  by  said  infant  in  trust  only  for  said  petitioner,  and  that  the  same  ought 
to  be  conveyed  and  assured  to  him.  And  I  certify  my  fees  on  said  reference  at  the 
sum  of  dollars. 

All  which  is  respectfully  submitted.  A.  C.  V., 

Referee. 
Dated,  &c.  

No.  326. 

OBDEE   DIEECTING   INFANT   TRUSTEE   TO   CONVEY. 
Ante,  p.  346. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  No.  324. 

On  reading  and  filing  the  report  of  A.  0.  V.,  Esq.,  referee  herein,  bearing  date, 
&c,  [or  the  petition  of,  Sfc.,]  whereby  it  appears  that  the  lands  hereinafter 
described,  and  which  are  mentioned  and  described  in  the  petition  in  this  matter, 
are  held  in  trust  only  for  the  petitioner,  G.  K.,  by  0.  D.,  an  infant  under  the  age 
of  twenty-one  years,  and  that  such  lands  ought  to  be  conveyed  and  assured  to 
said  G.  K.,  now,  therefore,  on  motion  of,  &c,  after  hearing  counsel  for  the 
respective  parties  [or,  on  proof  of  service,  &c,  no  one  appearing  to  oppose],  it  is 
ordered  that  the  said  report  be  and  the  same  is  hereby  ratified  and  confirmed. 
And  it  is  further  ordered  that  the  special  guardian,  A.  L,,  Esq.,  heretofore 
appointed  in  this  matter,  by  the  said  order  of  reference,  bearing  date,  &c,  [or  if 
the  application  be  by  the  general  guardian,  then  say,  that  said  general  guardian, 
A.  £.]  be  and  he  is  authorized,  empowered  and  directed  by  a  good  and  sufficient 
quit-claim  deed,  in  the  name  and  on  behalf  of  said  infant,  executed  to  said 
G.  K.,  to  convey  and  assure  all  the  right,  title  and  interest  of  said  infant  in 
and  to  said  premises  to  the  said  G.  K.,  his  heirs  and  assigns  forever.  And,  as  to 
the  costs  of  this  proceeding  hereby  adjusted,  at  the  sum  of  dollars,  the  said 

guardian,  &c.,  &c,  [inserting  such  directions  as  the  court  shall  give  as  to  the 
payment  of  costs.'] 

The  premises  herein  directed  to  be  conveyed,  and  mentioned  in  the  petition  in 
this  matter,  are  described  as  follows :    [Insert  description] 
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FORMS  IN  PROCEEDINGS  AGAINST   LUNATICS,  HABITUAL 
DRUNKARDS,  ETC. 


No.  327  (a). 

PETITION   FOR  A  COMMISSION  AGAINST   A  LUNATIC. 

Ante,  pp.  353-355. 
SUPREME  COURT: 


In  the  matter 

of  \ 

A.  B.  0.,  an  alleged  lunatic.   I 


To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  S.  H.  C,  of  the  city  of  Troy,  in  the  county  of  Rensselaer, 
respectfully  showeth:  That  A.  B.  C,  residing  in  said  city  of  Troy,  who  is  the 
father  of  your  petitioner,  now  is,  and  for  the  space  of  one  year  last  past,  has  been 
a  lunatic  and  utterly  deprived  of  his  reason,  rendering  him  unfit  to  manage  his 
own  affairs,  as  appears  by  the  affidavits  hereto  annexed. 

And  your  petitioner  further  shows  that  the  said  A.  B.  C.  is  the  owner  of  pro- 
perty, to  wit :  A  house  and  lot  situated  in  the  city  of  Troy,  and  some  personal 
property,  consisting  of,  &c.  [state  generally  the  kind  of  property"],  and  worth  in 
the  aggregate  about  the  sum  of  $ 

That  your  petitioner  and  J.  C.  (whose  affidavit  is  hereto  annexed)  constitute 
all  the  persons  who  would  be,  in  case  of  his  death,  the  next  of  kin  and  heirs-at- 
law  of  said  A.  B.  C. 

Your  petitioner  therefore  prays  that  a  commission,  in  the  nature  of  a  writ  de 

hmatico  inquirendo,  may  issue  out  of  and  under  the  seal  of  this  court,  to  inquire  of 

the  lunacy  of  the  said  A.  B.  C,  and  to  be  directed  to  such  persons  as  to  the 

court  may  seem  proper. 

S.  H.  C. 

County  of  Rensselaer,  ss. :  On  this  day  of  ,  18  ,  before  me  personally 
appeared  the  above-named  S.  H.  C,  and  made  oath  that  he  has  read  the  above 
petition  subscribed  by  him,  and  knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters  which  are  therein  stated  to 
be  on  his  information  or  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true.  W.  K., 

Justice  of  the  Peace. 
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No.  327  (6). 

THE  LIKE  IN  CASE  OP  MENTAL  UNSOUNDNESS,  BT  REASON  OP  EXTREME  OLD 

AGE. 

Title  as  in  the  foregoing. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  J.  K.,  a  resident  of  the  city  of  Troy  and  county  of  Rensselaer, 
the  son  of  J.  K.,  of  said  city  and  county,  respectfully  showeth:  That  J.  K.,  of 
said  city  of  Troy  and  county  of  Rensselaer,  being  of  the  age  of  ninety  years  and 
upwards,  on  account  of  such  extreme  age,  is  so  far  debilitated  in  mind  and  deprived 
of  her  reason  as  to  be  wholly  unable  either  to  govern  herself  or  to  manage  her 
own  affairs,  as  appears  by  the  affidavits  hereto  annexed. 

That  she,  the  said  J.  K.,  is  possessed  of  real  and  personal  property,  &c.  [Con- 
chide  as  in  the  foregoing  (a).] 


No.   321   (c). 

THE   LIKE   AGAINST   AN    HABITUAL   DRUNKARD. 

Ante,  pp.  352,  353. 
Title  as  in  the  foregoing. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  S.  M.,  of  the  city  of  Troy  and  county  of  Rensselaer,  wife  of 
E.  M.,  of  said  town  and  county,  respectfully  shows:  That  said  E.  M.  is,  and  for 
twelve  months  last  past  has  been,  an  habitual  drunkard.  That  the  said  E.  M.  is 
of  the  age  of  about  thirty-five  years;  that  he  has  a  family,  consisting  of  a  wife 
and  seven  small  children,  dependent  upon  him  and  his  property  for  their  support. 
That  the  said  E.  M.  is  the  owner  of  a  house  and  lot  situated  in  the  city  of  Troy, 
and  also  of  personal  property  to  the  amount  of  about  five  thousand  dollars. 

And  your  petitioner  further  shows  that  the  said  E.  M.,  about  two  years  ago, 
first  became  immoderately  addicted  to  the  use  of  strong  drinks,  which  habit,  from 
that  time,  increased  upon  him,  until  he  became,  and  now  is,  an  habitual  drunkard, 
Wholly  incapable  of  managing  his  business;  and  is,  and  for  several  months  last 
past  has  been  for  a  considerable  portion  of  the  time,  and  almost  daily,  in  a  state 
of  intoxication. 

Your  petitioner  therefore  prays  that  a  commission  may  issue  to  inquire  of  the 
habitual  drunkenness  of  the  said  E.  M.,  to  be  directed  to  such  persons  as  to 
the  court  may  seem  proper. 

S.  M. 

(Add  verification,  same  as  in  foregoing  (o).  ) 


No.  327  (d). 

Ante,  p.  355. 
AFFIDAVITS  BT  PHYSICIAN  TO  ACCOMPANY  A  PETITION  AGAINST  A  LUNATIC. 

Title  as  in  foregoing  (a). 

Rensselaer  county,  ss:  W.  P.  S. being  duly  sworn  says:  That  he  is  a  practising 
surgeon  and  physician,  residing  in  the  city  of  Troy,  in  said  county;  that  he  is 
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acquainted  with  said  A.  ,B-  C,  having  attended  him  professionally  within  the  last 
year  several  times,  and  that  he  has  heen  well  acquainted  with  him  professionally 
and  otherwise  for  several  years,  and  has  for  a  part  of  that  time  attended  him  as 
his  family  physician.  And  deponent  further  says  that  the  said  A.  B.  C,  is,  in 
deponent's  opinion  and  belief,  a  lunatic,  [or  idiot,  as  the  case  may  be,]  of  unsound 
mind  and  totally  unfit  for  the  government  of  himself  or  the  management  of  his 
property,  and  that  he  has  been  in  that  condition  for  the  space  of  one  year  or  more 
last  past.  That  the  grounds  of  deponent's  opinion  and  belief  are  as  follows : 
[State  the  facts  and  circumstances.} 

W.  P.  D. 

Sworn,  &c. 


No.  327  (e). 

AFFIDAVIT  TO  ACCOMPANY  A  PETITION  AGAINST  AN  HABITUAL  DRUNKARD. 

Title  as  in  foregoing  (a). 

Rensselaer  county,  ss:  E.  W.  D.,  of  the  city  of  Troy,  in  said  county,  being 
duly  sworn,  says:  That  he  is  well  acquainted  with  said  E.  M.,  and  has  been 
acquainted  with  him  for  twenty  years  or  more  last  past.  That  the  said  E.  M.  has 
for  a  period  of  two  years  or  more  been  addicted  to  the  immoderate  use  of  spirituous 
liquors,  and  for  more  than  a  year  past  has  been  an  habitual  drunkard,  and  in  the 
opinion  and  belief  of  deponent  unfit  to  govern  himself,  or  to  manage  his  own 
affairs.  That  the  grounds  of  deponent's  opinion  and  belief  are  that  deponent  has 
had  opportunity  of  frequently  seeing  and  meeting  said  E.  M.,  during  the  last  two 
years,  and  on  an  average  as  often  as  three  or  four  times  a  week,  and  that  upon 
nearly  every  occasion  when  deponent  has  so  met  said  E.  M.,  he  has  found  him  in 
a  state  of  intoxication,  often  to  such  a  degree  as  to  be  unable  to  help  himself. 
That  said  E.  M.,  during  the  last  two  years,  has  greatly  neglected  his  business,  and 
has  become  idle  and  improvident  and  greatly  in  debt,  and  embarrassed  by  means 
of  improvident  and  foolish  bargains,  &c,  &c.     [Stating  in  detail  the  facts  as  they 

may  exist.] 

E.  W.  D. 
Sworn,  &c. 


No.  328. 

ORDER  FOR  COMMISSION. 
Ante,  pp.  355,  356. 


Present,  &c. 


At  a  special  term,  &c.  [as  in  No.  2.] 


In  the  matter 

of 

E.  M.,  an  alleged  habitual  drunkard. 


On  reading  and  filing  the  petition  of  S.  H.  C,  of  the  city  of  Troy,  in  the  county 
of  Rensselaer,  dated  the        day  of  ,  18      ,  and  the  affidavit  of  W.  P. 
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S.,  of  said  city  and  county,  annexed  to  the  said  petition,  and  on  motion  of  B.  H. 
H.,  of  counsel  for  the  petitioner,  it  is  ordered  that  a  commission  in  the  nature  of 
■writ  de  Iwnatico  inquirendo  be  issued  out  of  and  under  the  seal  of  this  court,  in 
the  usual  form,  directed  to  D.  J.,  counsellor  at  law,  F.  W.  B.,  physician,  and  P. 
R.  S.,  merchant,  all  of  the  county  of  Rensselaer,  to  inquire  by  a  jury  of  the  said 
county,  and  of  the  neighborhood  where  the  said  A.  B.  0.  resides,  of  the  lunacy  of 
the  said  A.  B.  C;  and  that  the  sheriff  of  said  county  be  instructed  in  said  com- 
mission to  summon  such  jury. 

And  it  is  further  ordered  that  the  said  commission  be  executed  at,  or  at  some 
convenient  place  near  to  the  residence  of  the  said  A.  B.  0.,  and  that  previous  notice 
of  the  time  and  place  of  such  execution  be  given  to  the  said  A.  B.  C,  and  to  the 
person  or  persons  having  the  care  of  him.  (o) 

And  it  is  further  ordered,  that  upon  the  execution  of  the  said  commission,  the 
person  or  persons  having  the  care  or  custody  of  the  said  A.  B.  C,  do  produce  him 
before  the  said  commissioners  and  jury,  to  be  inspected  and  examined  by  them, 
whenever  required  to  do  so  by  such  commissioners. 


No.  329. 

COMMISSION. 
Ante,  pp.  355,  356. 

The  People  of  the  State  of  New  York  to  D.  J.,  P.  R.  S.,  and  F.  W.  B.,  of  the 
county  of  Rensselaer  greeting : 

Know  ye  that  we  have  assigned  to  you,  or  any  two  of  you,  to 
inquire  by  the  oaths  of  good  and  lawful  men  of  the  county  of 
[l.  s.]         Renssselaer,  by  whom  the  truth  of  the  matter  may  be  the  better 
known,  whether  A.  B.  C,  of  the  city  of  Troy,  in  said  county,  is 
a  lunatic,  [or,  an  idiot,]  so  that  he  is  not  sufficient  for  the  govern- 
ment of  himself  or  the  management  of  his  lands  and  tenements,  goods  and  chat- 
tels [or  is  incapable  of  conducting  his  own  affairs  in  consequence  of  habitual 
drunkenness],  and  if  so,  from  what  time,  after  what  manner  and  how.     And  if 
the  said  A.  B.  C,  being  in  that  condition,  has  alienated  any  lands  and  tenements 
or  not,  and  if  so,  what  lands  and  tenements,  to  what  person  or  persons,  when, 
where,  after  what  manner,  and  how;  and  what  lands  and  tenements,  goods  and 
chattels,  as  yet  remain  to  him;  and  of  what  value  the  lands  and  tenements  by  him 
alienated,  as  well  as  those  by  him  retained,  and  how  much  the  rents,  issues  and 
profits  thereof  are  worth  by  the  year;  and  what  is  the  value  of  his  goods,  chattels, 
and  personal  estate;  and  who  will  be  the  nearest  heirs  of  the  said  A.  B.  C,  and 
entitled  to  his  estate  in  case  of  his  death;  and  of  what  age.    And  therefore  we 
command  you,  or  any  two  of  you,  that  at  a  certain  day  and  place  or  at  certain 
days  and  places,  which  you  for  that  purpose  shall  appoint,  you  diligently  make 


(a)  If  peculiar  circumstances  render  the  giving  of  notice  impracticable  or  improper,  the 
order  should  contain  a  clause  that  such  service  be  dispensed  with,  and  such  clause  inserted 
in  the  commission.    See  ante,  p.  359. 
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inquisition  in  the  premises,  and  that  you  cause  reasonable  notice  of  the  time  and 
place  by  you  appointed  for  that  purpose,  to  be  given  to  the  said  A.  B.  C,  and  that 
you  send  the  inquisition  which  you  shall  thereupon  make,  under  your  seals,  or  the 
seals  of  any  two  of  you,  and  the  seals  of  those  persons  by  whom  it  shall  be  made, 
distinctly  and  plainly,  and  without  delay,  to  our  Supreme  Court,  together  with 
this  writ: 

And  by  the  tenor  of  these  presents  we  command  the  sheriff  of  the  county  of 
Rensselaer,  that  at  a  certain  day  and  place,  or  at  certain  days  and  places,  which 
you  shall  make  known  to  him,  he  cause  to  come  before  you,  or  any  two  of  you,  so 
many  and  such  good  and  lawful  men  of  his  bailiwick  as  you  shall  direct,  by  whom 
the  truth  of  the  matters  aforesaid  may  be  the  better  inquired  into. 

Witness  T.  M.,  one  of  the  justices  of  said  court  at  ,  the  day  of 

,  18        . 

J.  T.  D.,  Clerk. 

B.  H.  H.,  Attorney. 

[Endorsed.']  "  By  the  Court,"  J.  T.  D.,  Clerk. 

Return  to  Commission. 
The  execution  of  this  commission  appears  in  the  schedule  hereto  annexed. 

D.  J., 
P.  R.  S., 
P.  W.  B., 
Dated,  &c.  Commissioners. 


No.  330. 

PRECEPT   TO   SHERIFF   TO    SUMMON    JURY. 

Ante,  p.  358. 

To  the  Sheriff  of  the  County  of  Rensselaer : 

By  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico  inquirendo,  issued 
out  of  and  under  the  seal  of  the  Supreme  Court,  bearing  date  the  day  of  , 
18  j  to  us  whose  names  are  subscribed  hereto,  directed  to  inquire  if  A.  B.  C,  of 
the  city  of  Troy,  in  the  County  of  Rensselaer,  be  a  lunatic  or  not : 

These  are  therefore  to  require  you  to  cause  to  come  and  appear  before  us  twenty- 
four  honest  and  lawful  men  of  the  county  aforesaid,  and  of  the  neighborhood 
where  the  said  A.  B.  C.  resides,  on  the  day  of  next,  by  ten  o'clock  in 

the  forenoon  of  the  same  day,  at  the  court  house  in  the  city  of  Troy,  in  the  County 
of  Rensselaer  aforesaid,  then  and  there  upon  their  oaths  to  inquire  of  the  lunacy 
of  the  said  A.  B.  C,  and  of  all  such  matters  and  things  as  shall  be  given  them  in 
charge  by  virtue  of  said  commission.    Hereof  fail  not  at  your  peril. 

Given  under  our  hands  and  seals  this  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

D.  J.  [l.  s.] 

F.  W.  B.     [l.  s.] 

P.  R.  S.       [l.  s.] 

To  the  Sheriff  of  the  County  of  Rensselaer.  Commissioners. 
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The  Return  of  the  Sheriff  endorsed  on  the  Back  of  the  Precept. 

*    The  execution  of  this  precept  appears  in  the  panel  hereto  annexed. 

J.  W.  B., 

Sheriff. 

Names  of  the  Jurors  summoned  to  Inquire  according  to  the  Tenor  of  the  Precept 

annexed. 

[Names  of  Jurors.] 


No.  331. 

NOTICE  TO  LUNATIC,  ETC.,  OP  EXECUTING  COMMISSION. 
Ante,  p.  358. 
Title  as  in  foregoing  327  (a). 
To  A.  B.  C: 

Sie — Take  notice  that  a  commission  to  inquire  as  to  your  lunacy  [or  idiocy, 
or  habitual  drunkenness,  Sec,  as  the  case  may  be],  issued  out  of  and  under  the 
seal  of  the  Supreme  Court,  and  directed  to  the  undersigned  as  commissioners,  will 
be  executed  at  the  court  house,  in  the  city  of  Troy,  and  county  of  Rensselaer, 
on  the        day  of  instant,  at  ten  o'clock  A.  M. 

[Signed  by  commissioners.'] 
Dated,  &c. 


No.  332. 

WARRANT   TO    PRODUCE    LUNATIC. 
Ante,  pp.  359,  360. 

By  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico  inquirendo, 
issuing  out  of  and  under  the  seal  of  the  Supreme  Court  of  the  State  of  New  York, 
hearing  date,  at        ,  the        day  of  ,  18     ,  and  directed  to  the  undersigned, 

to  inquire  whether  A.  B.  C,  of  the  city  of  Troy,  in  the  county  of  Rensselaer,  be 
a  lunatic  or  not,  these  are  to  will  and  require  you  to  produce  before  us  the  said  A. 
B.  C,  at  the  execution  of  the  said  commission,  at  the  Court  House,  in  the  said 
city  of  Troy,  and  county  of  Rensselaer,  on  the  day  of  ,  at  ten  o'clock 

in  the  forenoon,  there  to  he  examined,  touching  the  matters  aforesaid;  and  you 
are  to  give  him  notice  accordingly;  as,  also,  to  any  other  person  or  persons  who 
are  guardians  of  him,  or  trustees  of  his  estate,  that  they  may  appear  in  his  defense 
if  they  shall  think  fit. 

Given  under  our  hands  and  seals  this        day  ,  18     . 

[Signed  and  sealed  by  commissioners.] 
To  Mr.  J.  R.  S.,  or  such  other  person  or 

persons  as  now  have  the  said  A.  B.  C. 

in  their  custody. 
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No.  333. 

SUBPCENA   FOR   WITNESSES. 
Ante,  p.  360. 

By  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico  inquirendo,  issu- 
ing out  of  and  under  the  seal  of  the  Supreme  Court  of  the  State  of  New  York, 
bearing  date,  at        ,  the        day  of  ,  18     ,  and  directed  to  the  undersigned, 

to  inquire  whether  A.  B.  C,  of  the  city  of  Troy,  in  the  county  of  Rensselaer,  be 
a  lunatic  or  not;  we,  the  undersigned,  do  hereby  require  you,  and  each  of  you, 
personally,  to  be  and  appear  before  us  at  the  execution  of  the  said  commission,  at 
the  court  house,  in  the  said  city  of  Troy,  on  the  day  of  instant,  at  ten 

o'clock  in  the  forenoon,  upon  your  several  and  respective  oaths  to  testify  the  truth, 
according  to  your  knowledge,  touching  the  lunacy  of  the  said  A.  B.  0.;  and  of  all 
such  matters  as  shall  be  demanded  of  you  by  virtue  of  the  said  commission. 
Hereof  fail  not  at  your  peril. 

Given  under  our  hands  and  seals,  the        day  of  ,  18     . 

[Signed  and  sealed  by  commissioners.'] 
To  J.  R.  S.,  &c. 


No.  334. 

OATH   TO   JUEOBS. 

Ante,  p.  360. 

You  do  swear  [or  affirm]  well  and  truly  to  inquire  touching  the  lunacy  [or 
idiocy,  or  habitual  drunkenness]  of  A.  B.  C,  and  all  such  matters  and  things 
as  shall  be  given  you  in  charge,  by  virtue  of  a  commission  issued  out  of  and  under 
the  seal  of  the  Supreme  Court,  and  now  here  to  be  executed,  and  a  true  inquisi- 
tion make  according  to  evidence. 


No.  335. 

OATH   TO    WITNESSES. 

Ante,  p.  360. 

You  do  swear  [or  affirm]  that  the  evidence  you  shall  give,  touching  the  lunacy 
[or  idiocy,  or  habitual  drunkenness]  of  A.  B.  C,  and  as  to  who  are  his  next  of 
kin,  and  the  nature,  extent  and  value  of  his  real  and  personal  estate,  and  all  such 
other  matters  and  things  as  shall  be  required  of  you,  by  virtue  of  a  commission 
issued  out  of  the  Supreme  Court,  to  inquire  into  the  said  lunacy  [or  idiocy,  or 
habitual  drunkenness],  and  now  here  to  be  executed,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 

No.  336. 

INQUISITION. 
Ante,  pp.  361,  362. 

An  inquisition  taken  at  the  court  house,  in  the  city  of  Troy,  in  the  county  of 
Rensselaer,  on  the        day  of  ,  in  the  year  one  thousand,  eight  hundred  and 

V.  S.   54 
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,  before  D.  J.,  F.  W.  B.  and  P.  R.  S.,  commissioners,  appointed  by  virtue 
of  a  commission  in  the  nature  of  a  writ  de  lunatico  inquirendo,  issued  out  of  and 
under  the  seal  of  the  Supreme  Court  of  the  State  of  New  York,  dated  on  the 
day  of  ,  1862,  directed  to  the  said  commissioners,  to  inquire  among  other 

things  of  the  lunacy  of  A.  B.  C,  upon  the  oaths  of  H.  A.  W.,  &c.  [insert  the 
names  of  the  jurors'],  good  and  lawful  men  of  said  county,  who  being  summoned, 
sworn  and  charged,  upon  their  oaths,  say,  that  the  said  A.  B.  0.,  at  the  time  of 
taking  this  inquisition,  is  a  lunatic  and  of  unsound  mind,  and  does  not  enjoy  lucid 
intervals,  so  that  he  is  incapable  of  the  government  of  himself,  or  of  the  manage- 
ment of  his  lands,  tenements,  goods  and  chattels,  and  that  he  has  been  in  the 
same  state  of  lunacy  for        years  last  past. 

That  the  said  A.  B.  0.  has,  occasionally,  for  many  years  past,  been  afflicted 
with  mental  alienation;  but  what  occasioned  such  mental  alienation,  or  his  present 
lunacy,  the  aforesaid  jurors  have  no  information,  and  know  not. 

And  the  aforesaid  jurors,  upon  their  oaths  aforesaid,  further  say,  that  whether 
the  said  A.  B.  C,  being  in  that  state,  has  alienated  any  lands  and  tenements  or 
not,  the  jurors  aforesaid  know  not  [or,  that  the  said  A.  B.  C,  being  in  the  condi- 
tion aforesaid,  did,  on  the  day  of  ,  at,  Src,  convey  by  warrantee  deed, 
to  one  D.  W.  B.,  of,  8fc,  a  lot  mimed  by  him  in  the  village  of,  Sec,  for  the  nomi- 
nal consideration  of  dollars,  and  that  the  money  actually  received  by  him  was 
the  sum  of           dollars,  being  not  more  than  one-half  the  value  of  said  lot.'] 

That  the  following  lands  and  tenements,  situated  in  the  town  of,  &c,  yet  remain 
to  the  said  A.  B.  C,  viz.:  [Describe  real  estate.]  That  the  said  lands  and  tene- 
ments are  worth  about  dollars,  and  the  rents  and  profits  thereof  are  worth, 
by  the  year,  about            dollars. 

That  the  following  goods  and  chattels  yet  remain  to  the  said  A.  B.  C,  viz. . 
[Describe  the  personal  property],  that  the  value  of  said  goods  and  chattels  is  about 
the  sum  of  dollars. 

That  the  said  A.  B.  C.  has  a  wife  and  the  following  children,  all  of  whom  reside 
with  him  at  the  said  city  of  Troy,  in  the  county  of  Rensselaer,  that  is  to  say :  L. 
C,  K.  0.,  and  J.  C,  together  with  S.  H.  C.  That  the  said  L.  C.  is  aged  about 
twenty-one  years;  the  said  K.  0.,  about  twenty-three  years;  the  said  J.  C,  about 
twenty-six  years,  and  the  said  S.  H.  C,  about  twenty-seven  years;  and  that  the 
said  children  will  be  entitled  to  the  estate  of  the  said  A.  B.  C,  in  equal  propor- 
tions, in  case  of  his  death. 

In  witness  whereof  the  said  commissioners  and  the  jurors  aforesaid  have,  to 
this  inquisition,  set  their  hands  and  seals,  this        day  of  ,  18     . 

D.  J.,  [L.S.] 

F.  W.  B.,  [l.s.] 

[Signatures  and  seals  of  jurors.]  P.  R.  S.     [l.s.] 

No.  331. 

NOTICE   OP   PILING   AND   OP   MOTION   TO   CONFIRM    INQUISITION,   AND    FOB 
APPOINTMENT    OF   COMMITTEE. 

Ante,  p.  362. 
Title  as  in  No.  327. 

To  R.  C.  J.,  attorney  for  A.  B.  0. : 

Sir — Take  notice  that  the  inquisition  taken  upon  the  commission  heretofore 
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issued  in  this  matter,  was  duly  filed  with  said  commission  in  the  office  of  the  clerk 
of  Rensselaer  county,  on  the  day  of  ,  and  that  upon  said  inquisition, 

and  the  petition  and  proceedings  in  this  matter,  a  motion  will  be  made,  at,  &c, 
on,  &c,  for  an  order  confirming  the  said  inquisition  and  finding  of  the  jury  upon 
said  commission.  And  at  the  same  time  and  place  a  motion  will  also  be  made  for 
the  appointment  of  a  committee  of  the  person  and  estate  of  the  said  A.  B.  C,  or 
for  such  other  or  further  order  as  the  court  shall  think  proper  to  grant. 

Yours,  &c, 
Dated,  &c.  B.  H.  H., 

Attorney  for  petitioner. 


No.  338. 

PETITION  TO  APPOINT  COMMITTEE. 

Ante,  p.  362. 
SUPREME  COURT  : 

In  the  matter 

of 

A.  B.  0.,  a  lunatic. 

The  petition  of  S.  H.  C,  of  the  city  of  Troy,  in  the  county  of  Rensselaer,  re- 
spectfully shows:  That  the  commission  in  the  nature  of  a  wrU  de  lunatico 
inquirendo  heretofore  issued  out  of  this  court  in  pursuance  of  an  order  thereof 
made  on  the        day  of  ,  directed  to  certain  commissioners  therein  named  to 

inquire  of  the  lunacy  [or  idiocy]  of  A.  B.  C,  of  the  city  of  Troy,  who  is  the 
father  of  your  petitioner,  has  been  duly  executed  and  returned  by  the  said  com- 
missioners, and  filed  in  the  office  of  the  clerk  of  this  court.  That  from  the  inqui- 
sition annexed  to  the  said  commission,  and  returned  therewith,  it  appears  that  the 
jury  have  found  the  said  A.  B.  C.  is  a  lunatic  and  of  unsound  mind  [or  is  an 
idiot,]  so  that  he  is  incapable  of  the  government  of  himself  or  the  management  of 
his  lands,  goods  and  chattels,  as  by  reference  to  said  inquisition  will  more  fully 
appear. 

Your  petitioner  therefore  prays  that  he  ma}'  be  appointed  the  committee  of  the 
person  and  estate  of  the  said  A.  B  C,  upon  his  giving  security  for  the  faithful 
performance  of  his  trust  as  such  committee,  according  to  the  statute,  and  in  con- 
formity with  the  rules  and  practice  of  the  court,  (or  that  a  referee  may  be 
appointed  to  inquire  and  report  who  is  a  suitable  and  proper  person  to  be  appointed 
committee  of  the  person  and  estate  of  the  said  A.  B.  C,  and  to  approve  the  bond 
and  sureties  offered  by  him,)  and  for  such  other  or  further  order  as  the  court  may 

think  proper  to  grant. 

S.  H.  C. 


No.  339. 

CONSENT  OF  NEXT  OF  KIN  TO  THE  PROPOSED  COMMITTEE. 

We,  M.  C,  wife  of  A.  B.  C.  above  named,  and  L.  C,  K.  C,  Ac.,  children  of 
the  said  A.  B.  C,  do  hereby  consent  that  S.  H.  0.,  of,  &c,  be  appointed  committee 
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of  the  person  and  estate  of  said  A.  B.  C.     And  we  do  hereby  request  the  said 

court  to  appoint  said  S.  H.  C,  as  such  committee. 

[Signatures.} 

Dated,  &c. 


No.  340. 

ORDER  CONFIRMING  FINDING  OF    JURY  AND  APPOINTING  COMMITTEE  WITHOUT 
PRELIMINARY  REFERENCE. 

Ante,  pp.  363,  367,  368. 

On  reading  and  filing  the  inquisition  in  this  matter,  taken  under  a  commission 
issued  out  of  the  Supreme  Court,  from  which  it  appears  that  the  jury  have  found 
that  the  above  named  A.  B.  C.  is  a  lunatic  [or,  that  he  is  an  idiot,  or  an  habitual 
drunkard'],  so  that  he  is  incapable  of  the  government  of  himself  or  of  the  manage- 
ment of  his  lands,  tenements,  goods  and  chattels;  and  that  he  is  seized  and  pos- 
sessed of  certain  real  and  personal  estate  in  the  said  inquisition  specified;  on 
motion  of  T.  L.  B.,  of  counsel  for  the  petitioner,  and  on  hearing  R.  C.  J.,  of  coun- 
sel for,  &c,  it  is  ordered  that  the  finding  of  the  jury  upon  the  execution  of  the 
said  commission,  as  set  forth  in  the  said  inquisition,  be  and  the  same  is  hereby 
confirmed. 

And  on  reading  and  filing  the  petition  of  S.  H.  C,  a  son  of  said  A.  B.  C,  duly 
verified,  praying  for  the  appointment  of  said  S.  H.  C,  as  committee  of  the  person 
and  estate  of  the  said  A.  B.  C,  *  with  the  written  consent  of  the  wife  and  chil- 
dren of  said  lunatic,  that  said  S.  H.  0.  should  be  appointed  committee  as  afore- 
said, it  is,  on  like  motion,  ordered  that  the  said  S.  H.  C.  be  and  he  is  hereby 
appointed  the  committee  of  the  person  and  estate  of  the  said  J.  D.,  upon  his  giving 
bond,  with  two  sufficient  sureties,  to  be  approved  of  by  a  justice  of  this  court,  as  to 
its  form  and  manner  of  execution,  in  the  penalty  of  $  ,  being  double  the  value 
of  the  estate  and  property  of  the  said  A.  B.  C .,  as  found  by  the  said  inquisition,  con- 
ditioned for  the  faithful  performance  of  his  trust  as  such  committee,  according  to 
the  statute,  and  to  account,  whenever  required,  in  conformity  with  the  rules  and 
practice  of  this  court.  And  it  is  also  ordered  that,  after  the  said  S.  H.  0.  shall  have 
been  fully  appointed  committee,  by  filing  a  bond  as  aforesaid,  he  shall,  within  six 
months  thereafter,  file  in  the  office  of  the  clerk  where  this  order  of  appointment 
is  or  will  be  entered,  a  just  and  true  inventory,  under  oath,  of  the  whole  real  and 
personal  estate  committed  to  his  care  or  guardianship,  and  the  manner  in  which 
any  funds  under  his  care  or  control,  belonging  to  the  estate,  are  invested;  stating 
the  income  and  profits  of  the  funds  or  estate,  and  the  debts,  credits  and  effects,  so 
far  as  the  same  have  come  to  his  knowledge.  And  he  shall  annually  thereafter, 
so  long  as  any  part  of  the  estate,  or  the  income  or  proceeds  thereof,  remain  in  his 
hands,  or  under  his  care  or  control,  file  in  the  same  office  an  inventory  and 
account,  under  oath,  of  his  guardianship  or  trust,  and  of  any  other  property  or 
effects  belonging  to  the  estate  which  he  has  since  discovered  and  of  the  amount 
remaining  in  his  hands  or  invested- by  him,  and  of  the  manner  in  which  the  same 
is  secured  or  invested,  stating  the  balance  due  from  or  to  him  at  the  time  of  ren- 
dering his  last  account,  and  his  receipts  and  expenditures  since  that  time,  in  the 
form  of  debtor  and  creditor. 


IN  PROCEEDINGS  AGAINST  LUNATICS,  DRUNKARDS .  ETC.     685 
No.  341. 

ORDER  OP  REFERENCE  AS  TO  COMMITTEE. 

See  ante,  p.  368. 

[Same  as  in  No.  340,  down  to  the  *,  then  add:] 

It  is  on  like  motion  ordered  that  it  it  be  referred  to  H.  H.,  residing  in,  &c,  as 
referee,  to  inquire  and  report  who  is  a  suitable  and  proper  person  to  be  appointed 
the  committee  of  the  person  and  estate  of  the  said  A.  B.  C.,  and  to  inquire  and 
report  as  to  the  form  and  penalty  of  the  bond  to  be  given  by  such  committee,  and 
as  to  the  sufficiency  of  the  sureties  offered  by  him;  and  that  the  said  referee  cause 
days'  notice,  in  writing,  to  be  given  to  L.  C.  and  K.  0.,  the  heirs-at-law  and 
next  of  kin  of  the  said  A.  B.  C,  of  the  time  and  place  of  executing  the  said  refer- 
ence, and  that  he  report  thereon  with  all  convenient  speed. 

[A  clause  may  be  inserted  in  the  order,  as  follows:'] 

Also,  that  the  said  referee  report  what  will  be  a  suitable  allowance  for  the  sup- 
port of  the  said  lunatic,  {and  whether  any  sum,  and,  if  so,  what  sum,  should  be 
set  apart  for  any  relative  who  is  unprovided  for.] 


No.  342  (a). 

REPORT  OP  REFEREE  THEREON. 

Title  as  in  No.  338. 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court  made  in  the  above  matter  on  the 
day  of  last,  directing  a  reference  to  the  undersigned  as  referee,  to  inquire  and 

report  who  is  a  suitable  and  proper  person,  &c,  [as  directed  in  the  order,]  I,  the 
subscriber,  referee  aforesaid,  to  whom  the  execution  of  the  said  order  was  confided, 
do  report  that  having  caused        days'  notice  in  writing  to  be  given  to  and 

of  the  time  and  place  of  executing  the  said  reference,  I  did,  on  the        day 
of  ,18         ,  proceed  to  execute  the  said  order  of  reference,  being  attended 

by  R.  C.  J.,  Esq.,  the  attorney  for  the  petitioner  in  this  matter,  and,  &c.  [naming 
the  parties.]  That  having  made  the  necessary  inquiries,  I  am  of  opinion  that 
S.  H.  C,  of,  &c,  the  son  of  the  said  A.  B.  C,  is  a  suitable  and  proper  person  to 
be  appointed  the  committee  of  the  said  A.  B.  0.  That  said  S.  H.  0.  is  a  farmer 
of  pecuniary  responsibility,  &c,  &c.  [stating  facts  to  show  that  he  is  a  proper 
person  to  be  appointed.]  That  the  said  S.  H.  C.  proposes  to  give  a  bond  in  the 
penalty  of  $  ,  being  double  the  value  of  the  property  of  the  said  A.  B.  C, 

as  found  by  the  inquisition  of  the  jury,  conditioned  for  the  faithful  performance  of 
his  trust  as  such  committee,  according  to  the  statute,  and  to  account,  whenever 
required,  in  conformity  with  the  rules  and  practice  of  this  court.  And  I  do  fur- 
ther report  that  the  said  S.  H.  0.  offers  as  his  sureties  and  ,  of,  &c; 
and  having  taken  from  each  of  them  an  affidavit  as  to  his  sufliciency,  and  made 
inquiries  relative  thereto,  I  am  satisfied  that  the  sureties  so  offered  are  sufficient, 
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each  being  worth  the  sum  of  $  ,  over  and  above  all  his  debts.     And  that  I 

have  indorsed  upon  such  bond  my  approval  of  its  form  and  manner  of  execution. 

All  which  is  respectfully  submitted. 

H.  H., 

Dated,  &c.  Referee. 


No.  342  (6). 

ORDER  CONFIRMING  REPORT  AND  APPOINTING  COMMITTEE. 

At  a  special  term,  &c.  {as  in  No.  2.] 
Present,  &c. 
Title  of  the  cause. 

On  reading  and  filing  the  report  of  H.  H.,  referee,  hearing  date,  &c,  made  in 
pursuance  of  an  order  of  this  court  on,  &c,  and  on  motion  of  R.  0.  J.,  of  counsel 
for  the  petitioner,  ordered  that  such  report  be  and  the  same  is  hereby  confirmed. 
And  it  is  further  ordered  that  S.  H.  C,  in  the  said  report  mentioned,  be  and  he  is 
hereby  appointed  the  committee  of  the  person  and  estate  of  the  said  A.  B.  C, 
upon  his  executing  the  bond  in  the  said  report  mentioned,  together  with  his  sure- 
ties, and  upon  his  and  their  acknowledging  such  bond  and  filing  the  same  in  the 
office  of  the  clerk  of  the  county  of  .    And  it  is  further  ordered  that  upon 

the  filing  of  such  bond  a  commission  may  be  issued  to  such  committee  under  the 
seal  of  this  court. 


No.  343  (a). 

BOND  OP  COMMITTEE. 

Know  all  men  by  these  presents,  that  we  S.  H.  C,  of,  &c,  and  A.  B.  and  B.  C, 
of  the  same  place,  are  held  and  firmly  bound  unto  the  People  of  the  State  of  New 
York,  in  the  penal  sum  of  $  ,  to  be  paid  to  the  said  people  or  their  assigns; 

for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals.     Dated,  &c. 

Whereas  by  an  order  of  the  Supreme  Court  of  the  State  of  New  York,  made 
on  the         day  of  ,  18        ,  the  above  bounden  S.  H.  C.  was  appointed 

committee  of  the  person  and  estate  of  A.  B.  C,  who,  by  an  inquisition,  taken 
under  a  commission  issued  out  of  the  said  court,  had  previously  thereto  been  found 
to  be  a  lunatic,  upon  his  giving  the  bond  required  by  the  said  order. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  S.  H.  C.  shall  faithfully  perform  the  trust  reposed  in  him  as  such  com- 
mittee, and  render  accounts  whenever  required  in  conformity  with  statute  and 
rules  and  practice  of  the  said  Supreme  Court,  and  shall  observe  its  orders  and 
directions  in  relation  to  such  trust,  then  this  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue. 
Sealed  and  delivered,  in 
the  presence  of 

(Add  acknowledgment  in  usual  form.) 
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Justification  of  Sureties,  to  be  indorsed  on  Bond. 

County  of,  &c,  ss:  A.  B.,  of,  &c,  and  B.  0.,  of,  &c,  being  severally  sworn, 
depose  and  say,  and  first  the  said  J.  M.,  for  himself,  saith,  that  he  is  a  resident  of 
the  town  of,  &c,  in  said  county,  and  worth  the  sum  of  $  ,  over  and  above 

all  just  debts  and  responsibilities;  and  the  said  N.  0.,  for  himself,  saith,  that  he 
\in  same  form  as  above']. 

Sworn,  &o. 

Approval. 

I  approve  of  the  within  bond,  as  to  its  form  and  manner  of  execution. 

H.  H. 
Dated,  &c. 


No.  343  (6). 

COMMISSION  TO  COMMITTER. 

The  People  of  the  State  of  New  York : 
To  all  whom  these  presents  shall  come,  greeting : 

Whereas,  by  a  certain  inquisition  taken  at,  &c,  on  the        day 
of  ,  18         ,  by  virtue  of  our  commission  in  the  nature  of 

[l.  S.]  a  writ  de  lunatico  inquirendo,  in  that  behalf  duly  made  and  issued, 
to  inquire,  among  other  things,  of  the  lunacy  [or  idiocy]  of  C.  D., 
of,  &c,  it  is  found,  amongst  other  things,  that  the  said  C.  D.,  at 
the  time  of  taking  the  said  inquisition,  was  a  lunatic  not  having  lucid  intervals 
[or  an  idiot,  or  habitual  drunkard,]  so  that  he  was  incapable  of  the  government 
of  himself  or  of  the  management  of  his  lands,  tenements,  goods  and  chattels. 
And  whereas  sufficient  security  is  given  to  us,  on  behalf  of  the  said  C.  D.,  by  S.  H. 
C,  of,  &c,  as  is  customary  in  such  cases,  now,  therefore,  know  ye,  that  we  have 
given,  granted  and  committed,  and  by  these  presents  do  give,  grant  and  commit 
unto  the  said  S.  H.  C,  the  care  and  custody  of  the  person,  and  the  possession, 
care  and  management  of  the  estate,  as  well  real  as  personal,  of  the  said  CD. 
And  the  said  S.  H.  C.  is  hereby  required,  within  six  months  from  the  date  of  these 
presents,  to  return  and  file  in  the  office  of  the  clerk  of  our  said  Supreme  Court, 
at  the  City  Hall  of  the  city  of  New  York,  a  just  and  true  inventory,  under  oath, 
of  the  whole  real  and  personal  estate  of  the  said  CD.,  stating  the  income  and 
profits  thereof,  and  the  debts,  credits  and  effects  of  the  said  J.  D.,  so  far  as  the 
same  shall  have  come  to  the  knowledge  of  the  said  S.  H.  C,  and  that  out  of  the 
said  estate,  or  the  rents,  issues  and  profits  thereof,  he  provide  for  the  maintenance, 
sustenance  and  support  of  the  said  C  D.  and  his  family;  and  that  annually  there- 
after the  said  S.  H.  C  file  in  the  office  of  the  said  clerk  a  similar  inventory,  and 
an  account,  under  oath,  of  the  management  of  his  said  trust  and  of  any  other 
property  or  effects  belonging  to  the  said  estate,  which  he  shall  have  since  dis- 
covered.   • 

And  the  said  S.  H.  C  is  further  required  to  abide  by  and  obey  all  and  every  such 
order  or  orders  in  the  premises  as  may  hereafter  be  made  in  our  said  Supreme 
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Court;  and  to  render  a  full  and  just  account  of  the  execution  of  the  said  trust  and 
of  the  estate,  property  and  effects  which  shall  have  come  to  his  hands,  when  and 
as  often  as  required  by  our  said  court. 

Witness,  ,  Esq.,  one  of  the  justices  of  the  Supreme  Court  of  the 

State  of  New  York,  at  the  ,  in  the  ,  the        day  of  , 

in  the  year  18 


No.  344  (o). 

PETITION  FOE  LEAVE  TO  TBAVEKSE  INQUISITION. 
See  ante,  pp.  363-365. 
SUPREME  COURT: 

In  the  matter        ) 
of  > 

C.  D.,  a  lunatic.     ) 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  C.  D.,  of,  &c,  respectfully  shows  that  on,  &c,  at,  &c,  a  notice 
was  delivered  to  him,  setting  forth  that  a  commission  to  inquire  as  to  his  lunacy, 
issued  out  of  and  under  the  seal  of  this  court,  and  directed  to  and 

and  ,  as  commissioners,  would  be  executed  at,  &c,  on,  &c,  at        o'clock, 

A.  M. 

[That  your  petitioner  was  then  residing  with  his  relatives  and  friends  at,  &c, 
which  is  more  than  miles  distant  from  the  place  of  the  execution  of  said 

commission.  That  he  immediately  made  preparation  to  attend  the  execution  of 
said  commission;  that  although  he  used  every  effort  to  arrive  at,  &c,  prior  to  the 
day  appointed  for  the  execution  of  said  commission,  yet  he  did  not  arrive  there 
until  about  o'clock  of  that  day,  too  late  for  him  to  procure  the  attendance  of 
several  witnesses,  to  wit,  &c,  [naming  them,]  residing  in  the  vicinity  of  that 
place,  and  who  were  material  and  necessary  witnesses  for  your  petitioner  on  the 
execution  of  said  commission,  as  he  verily  believes.  That  the  execution  of  said 
commission  was  proceeded  with  by  said  commissioners  at  the  time  and  place  speci- 
fied in  said  notice.  That  immediately  prior  thereto,  your  petitioner  applied  to 
said  commissioners  for  a  postponement  thereof,  to  enable  your  petitioner  to  obtain 
the  testimony  of  said  witnesses,  and  made  affidavit  before  said  commissioners  to 
the  materiality  of  said  witnesses,  and  that  he  could  not  safely  proceed  to  the  trial 
of  the  question  of  your  petitioner's  lunacy  without  the  benefit  of  their  testimony; 
but  the  said  commissioners  refused  to  postpone  said  trial.]  (a) 

That  the  said  trial  then  proceeded  as  follows : 

G.  L.  was  called  as  a  witness  for  the  prosecution,  and  testified  as  follows :  [state 
his  testimony,  and  proceed  the  same  with  the  other  witnesses.'] 


(a)  This  statement  of  the  preliminary  circumstances  is,  of  course,  to  be  varied,  to  cor- 
respond with  the  actual  circumstances. 
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After  the  testimony  was  closed,  the  matter  was  submitted  to  the  jury  under  the 
charge  of  one  of  the  commissioners,  twelve  of  whom  found  on  inquisition  that 
your  petitioner  was  a  lunatic,  [or  habitual  drunkard,  #c.,]  and  incapable  of  the 
government  of  himself  or  the  management  of  his  affairs,  as  by  reference  thereto 
will  more  fully  appear.  That  [five}  of  said  jurors  dissented  from  the  inquisition 
so.  found,  and  were  in  favor  of  finding  your  petitioner  of  sound  mind  and  memory, 
as  your  petitioner  is  informed  and  believes. 

Your  petitioner  further  shows  that  S.  H.  C,  of,  &c,  who  is  a  son  of  your  peti- 
tioner, since  the  execution  of  said  commission,  as  your  petitioner  is  informed  and 
believes,  has  been  appointed  committee  of  the  person  and  estate  of  your  petitioner, 
and  as  such  committee  has  taken  possession  and  assumed  the  control  of  the  whole 
real  and  personal  estate  of  your  petitioner.  • 

Your  petitioner  further  shows  that  he  is  of  sound  mind,  and  entirely  competent 
to  manage  his  own  affairs  and  business,  (as  appears  by  the  affidavits  hereto 
annexed,)  and  which  your  petitioner  can  fully  establish  by  satisfactory  proof. 

Your  petitioner  therefore  prays  that  an  order  may  be  granted  allowing  your 
petitioner  to  traverse  the  said  inquisition,  and  that  an  issue  may  be  awarded  to 
try  the  fact  of  the  lunacy  of  your  petitioner,  and  whether  he  is  incapable  of  the 
government  of  himself  or  the  management  of  his  affairs;  and  also  that  your  peti- 
tioner be  allowed  out  of  his  estate  a  reasonable  sum  to  defray  the  costs  and  ex- 
penses of  trying  said  issue,  and  the  costs  of  this  application,  and  for  such  further 
relief  as  the  court  may  deem  proper. 

CD. 
Dated,  &c.  

No.  344  (b). 

VERIFICATION  BY  LUNATIC. 
Ante,  p.  365. 

[Same  as  No.  327,  with  the  addition  to  the  jurat,  as  in  No.  357  (c),  post,  p.  & /. 

m]  / 

No.  344  (c). 

AFFIDAVIT  OF  PHYSICIAN  ANNEXED  TO  PETITION. 

[Some  as  No.  357  (d),  post,  p.  397.] 


No.  345. 

NOTICE   OF   MOTION    FOR   LEAVE    TO   TRAVERSE    INQUISITION. 

Ante,  p,  365. 
Title,  as  in  No.  344  (o). 

Sir — Take  notice  that  a  motion  will  be  made  at  the  next  special  term  of  this 
court,  to  be  held  at  the  city  hall  in  the  city  of  Albany,  on  the  day  of  instant, 
at  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 

that  the  petitioner  0.  D.,  have  leave  to  traverse  the  inquisfSi'on  in  this  matter,  or 
that  an  issue  be  awarded  to  try  the  fact  of  the  lunacy  of  the  said  CD.,  and 

v.  s.  55 
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whether  he  is  capable  of  the  government  of  himself,  or  the  management  of  his 
affairs;  and  that  said  0.  D.  be  allowed  out  of  his  estate  a  reasonable  sum  to  defray 
the  costs  and  expenses  of  trying  said  issue  and  the  costs  of  this  application.  And 
for  such  other  or  further  relief  as  the  court  may  think  proper  to  grant,  which 
motion  will  be  founded  upon  the  inquisition  in  this  matter,  and  upon  the  petition 
and  affidavits,  with  copies  of  which  you  are  herewith  served. 

F.  S., 
Dated,  &c.  Attorney  for  petitioner. 

No.  346. 

ORDER  DIRECTING  ISSUES  OP  FACT. 
Ante,  p.  365. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  No.  344  (a). 

On  reading  and  filing  the  petition  of  C.  D.,  above  mentioned, 'dated  the 
day  of  18       ,  praying  for  an  order  directing  an  issue  to  try  the  question 

whether  the  said  C.  D.  is  a  lunatic,  and  incompetent  to  govern  himself  or  manage 
his  estate;  and  on  reading  and  filing  the  affidavits  of  and  others,  in  support 

of  said  petition,  it  is,  on  motion  of  F.  S.,  attorney  for  the  said  petitioner,  after 
hearing  0.  L.  B.,  in  behalf  of  the  committee  of  the  said  0.  D.,  ordered  that  an 
issue  be  made  up  and  settled  to  try  the  question  whether  0.  D.,  above  mentioned, 
be  a  lunatic  and  incapable  of  the  government  of  himself  or  the  management  of  his 
affairs;  and  that  the  said  issue  be  tried  at  the  next  circuit  court  to  be  held  in  and 
for  the  county  of 

And  it  is  further  ordered  that  the  attorney  for  the  said  C.  D.,  in  the  first 
instance,  prepare  the  issue  and  submit  it  to  the  attorney  of  the  said  committee, 
and  that  if  they  cannot  agree  as  to  its  form,  &c,  that  application  be  made  to 
this  court;  and  that,  if  the  attorney  for  the  said  CD.  shall  omit  to  prepare  such 
issue  and  to  serve  the  same  on  the  attorney  for  the  said  committee  within  twenty 
days  after  service  of  a  copy  of  this  order,  then  the  order  for  an  issue  shall  be 
deemed  discharged. 

And  it  is  further  ordered  that  the  said  committee  pay  to  the  attorney  of  said  0. 
D.,  the  sum  of  dollars;  and,  also,  pay  to  said  C.  D.,  or  to  his  attorney,  such 

further  reasonable  sums  as  shall  be  requisite  to  procure  the  attendance  of  witnesses 
upon  the  trial  of  said  issue,  and  for  the  employment  of  proper  counsel  before  the 
court  and  jury. 


No.  347. 

ORDER  OF  REFERENCE  TO  REFEREE  TO  SETTLE  ISSUES. 
Ante,  p.  365.    See  Vol.  I. ;  pp.  266,  267. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  344  (a). 

On  reading  and  filing  petition  of,  &c,  for  leave  to  traverse  the  inquisition  in  this 
matter,  which  petition  bears  date  on,  &c,  on  motion  of  B.  McG-.,  attorney  for  the 
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petitioner,  it  is  ordered  that  it  be  referred  to  R.  C.  M.,  Esq.,  counsellor  at  law, 
residing  in  the  city  of  Troy,  referee,  to  settle  the  issues  upon  the  several  questions 
of  fact  arising  upon  said  petition,  and  to  report  the  same  to  the  court  with  all  con- 
venient speed.  And  it  is  further  ordered  that  said  issues  when  so  settled  and  re- 
ported to  the  court  be  tried  at  the  next  circuit  court  to  be  held  at,  &c. 


No.  348. 

REPORT  OF  REFEREE  SETTLING  ISSUES. 
Ante,  p.  365. 


[Same  as  No.  183.] 


No.  349. 

NOTICE  OF  MOTION  ON  VERDICT  OF  JURY. 

Ante,  p.  366.    See  Vol.  I.,  pp.  501-504. 
Title  as  in  No.  344  (o). 
To,  &c. : 

Take  notice  that  upon  the  verdict  of  the  jury  in  the  above  entitled  matter,  filed 
and  entered  in  the  office  of  the  clerk  of  county,  and  upon  the  petition  and 

proceedings  in  this  matter,  a  motion  will  be  made  at  the  next  [present  circuit 
court  and]  special  term  of  this  court  at  the  City  Hall  in  the  city  of  Albany,  on 
the,  &c,  that  the  said  verdict  be  confirmed  and  that,  &c,  [proceed  according  to 
the  verdict,  either  that  the  commission  be  superseded,  if  in  favor  of  the  lunatic, 
and  an  accounting,  if  necessary  be  taken;  or,  if  against  the  lunatic,  that  an  appli- 
cation for  a  committee  will  be  made  as  in  No.  337.] 


No.  350. 

ORDER  THEREON  SUPERSEDING  COMMISSION  AND  DIRECTING  AN  ACCOUNTING. 

Ante,  p.  367. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  344  (o). 

On  the  coming  in  and  filing  and  entering  the  verdict  of  the  jury  on  the  issues  of 
fact  in  this  matter,  whereby  it  is  found  that,  &c,  [state  substance  of  finding  of 
the  jury,]  and  after  hearing  counsel  for  the  parties  herein,  on  motion  of  Mr.  Syl- 
vester of  counsel  for  the  petitioner  in  the  said  traverse,  it  is  ordered  that  the  com- 
mission of  lunacy  heretofore  issued  out  of  and  under  the  seal  of  this  court  against 
0.  D.,  and  bearing  date  on  the,  &c,  and  the  inquisition  and  other  proceedings 
taken  thereon  be  and  the  same  are  hereby  superseded,  &c,  and  that  A.  B.,  the 


692  APPENDIX  OF  FORMS 

committee  be  and  he  hereby  is  discharged  from  the  further  execution  of  the  powers 
and  duties  of  his  trust  as  said  committee. 

And  it  is  further  ordered  that  it  be  referred  to  0.  L.  B.,  Esq.,  of,  &c,  counsellor 
at  law,  to  take  and  state  the  account  of  the  said  A.  B.,  committee  of  the  person 
and  estate  of  the  said  0.  D.,  and  for  that  purpose  to  summon  the  said  A-  B-  before 
him,  the  said  referee,  and  examine  him  on  oath  touching  said  accounts,  and  to 
produce  before  him,  the  said  referee,  the  books,  papers  and  vouchers  of  said  com- 
mittee, and  ascertain  what  (if  any,)  balance  is  due  from  said  committee,  and 
report  thereon  to  this  court  with  all  convenient  speed. 

[And  it  is  further  ordered  that  the  question  of  costs  and  all  other  questions  be 
reserved  until  the  coming  in  of  the  report  of  said  referee.] 


No.  351. 

PETITION   BT  CREDITOR   FOR   PAYMENT   OF   DEBT  OF   LUNATIC  OR   LEAVE    TO    SUE. 

SUPREME  COURT: 


In  the  matter  of  the  application 

of 

A.  B.  0. 


To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  A.  B.  C,  of,  &c,  respectfully  shows:  That  C.  D.  is  justly 
indebted  to  your  petitioner  in  the  sum  of  $  ,  with  interest  thereon  from  the 

day  of  ,  being  the  balance  of  an  account  [stating  the  cause  of  indebted- 

ness'], a  true  account  and  schedule  whereof  is  hereto  annexed,  marked  A. 

And  your  petitioner  further  shows  that  the  said  C.  D.  is  also  indebted  to  your 
petitioner  in  the  further  sum  of  $  ,  with  interest  thereon  from  the         day  of 

,  for  the,  &c.  [stating  cause  of  indebtedness,  as  above.] 

And  your  petitioner  further  shows,  that  he  is  informed  and  believes  that  the 
said  C.  D.  has  been  declared  a  lunatic  by  the  Supreme  Court,  and  that  A.  B.,  of, 
&c,  has  been  appointed  and  is  now  the  committee  of  the  person  and  estate  of  said 
lunatic. 

Your  petitioner  further  shows  that  he  has  presented  the  said  account  [or 
accounts']  to  the  said  committee  for  payment ;  but  the  said  committee  declines 
[or  refuses  or  neglects]  to  pay  the  same,  or  any  part  thereof,  and  that  said 
several  sums  and  interest,  as  above  set  forth,  are  now  justly  due  to  your  petitioner. 

Your  petitioner  therefore  prays,  that  the  said  C.  D.  may  be  ordered  to  pay  *  the 
said  account  so  due  to  your  petitioner,  and  that  said  A.  B.,  committee  as  afore- 
said, may  be  ordered  and  directed  to  pay  the  same  out  of  the  property,  estate  and 
assets  of  the  said  C.  D.  in  his  hands,  as  committee  as  aforesaid,  with  the  costs  of 
this  application;  or  for  such  other  or  further  relief  in  the  premises  as  the  court 
may  think  proper  to  grant. 

A.  B.C. 
Dated,  &c. 

(Add  jurat  as  in  No.  1,  ante,  p.  446.) 
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No.  352. 

NOTICE  TO  COMMITTEE   OF  MOTION. 

Title  as  in  the  foregoing. 

To  A.  B.,  committee,  &c,  of  the  person  and  estate  of  0.  D.,  a  lunatic: 

Take  notice  that,  &c.     [Proceed  as  in  No.  400,  post,  to  the  *,  then  add:}   That 
said  committee,  A.  B.,  be  ordered  to  pay,  &c.  [as  in  the  petition,  from  the  *.] 


No.  353  (a). 

ORDER   THEREON   OP   PAYMENT. 

Ante,  pp.  376,  377. 

At  a  special  term,  &c.  [as  in  No.  2.1 
Present,  &c. 

Title  as  in  No.  351. 

On  reading  and  filing  the  petition  of  A-  B.  C,  of,  &c,  dated  tho  day  of  , 
praying  for  an  order  requiring  A.  B.,  committee  of  the  person  and  estate  of  0.  D., 
the  said  above-named  lunatic,  to  pay  the  accounts  and  demands  stated  in  said  peti- 
tion, &c.;  and  after  hearing  0.  L.  B.,  counsel  for  the  petitioner;  and  M.  0.  K.,  coun- 
sel for  the  said  committee,  it  is  ordered  *  that  the  committee  of  the  estate  of  0 .  D., 
above-named,  pay  to  the  said  petitioner,  or  to  his  attorney,  within  days  from 
the  service  of  a  copy  of  this  order  upon  him,  the  amount  of  the  said  petitioner's 
claims,  mentioned  in  said  petition,  and  which  are  here  adjusted  at  the  sum  of 
dollars  and  interest  thereon,  from  the        day  of  ,  together  with  ten  dollars, 

costs  of  this  application. 


No.  353  (b). 

ORDER   GRANTING  LEAVE   TO    SUE. 

Ante,  p.  377. 

[Same  as  foregoing  (o)  down  to  the  *,  then  add:]  that  A.  B.  C,  above-named, 
have  leave  to  bring  an  action  in  the  Supreme  Court  [or  other  court]  against  A.  B., 
the  committee  of  said  lunatic,  for  the  purpose  of  establishing  and  adjusting  the 
claims  and  accounts  mentioned  in  said  petition,  and  the  amount  due  thereon,  if 
anything,  to  the  said  petitioner.  And  that  the  said  petitioner,  if  he  shall  think 
proper  so  to  do,  may  join  the  said  C.  D.,  as  a  party  defendant  in  said  action. 


No.  353  (c). 

ORDER  OP  REFERENCE   TO   EXAMINE  CLAIM. 

Ante,  p.  377. 

[Same  as  foregoing  (a)  down  to  the  *,  then  add:]  that  it  be  referred  to  H.  H., 
residing  in  the  county  of  ,  to  pass  upon  and  adjust  the  several  accounts  and 
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demands  of  the  said  petitioner,  mentioned  in  the  said  petition,  and  to  determine 
the  amount  justly  due  the  said  petitioner  thereon;  and  that  the  said  referee  make 
his  report  to  the  court  with  all  convenient  speed. 


No.  354. 

REPORT  OF  REFEREE  THEREON. 

Ante,  p.  377. 
Title  as  in  No.  351. 
To  the  Supreme  Court  of  the  State  of  New  York: 

I,  the  subscriber,  referee  to  whom  it  was  referred  by  an  order  of  this  court, 
bearing  date,  on  the,  &c,  to  pass  upon  and  adjust  the  account,  &c,  &c.  [as  in  the 
order] ,  having  been  attended  by  the  counsel  for  the  respective  parties,  and  heard 
the  proofs  and  allegations  of  said  parties,  and  examined  the  matters  so  referred, 
respectfully  report,  that  I  find  [on  a  just  and  final  settlement  of  the  accounts  of 
the  parties,  a  statement  whereof  is  hereto  annexed,  and  forms  part  of  this  report] 
there  is  due  from  the  said  lunatic,  0.  D.,  to  the  said  petitioner,  A.  B.  C,  the  sum  of 
$  ,  to  which  said  petitioner  is  entitled,  together  with  interest  thereon  from 

[this  date]  and  the  costs  of  this  application. 

All  which  is  respectfully  submitted. 

H.  H., 
Dated,  &c.  Referee. 


No.  355. 

ORDER   THEREON,   CONFIRMING   REPORT   AND   DIRECTING  PAYMENT. 

Ante,  p.  377. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  351. 

On  reading  and  filing  report  of  H.  H.,  Esq.,  referee  in  this  matter,  bearing 
date,  on,  &c,  by  which  it  appears,  &c.  [stating  substance],  on  motion  of,  &c,  it 
is  ordered  that  said  report  be  and  the  same  hereby  is  ratified  and  confirmed.  It 
is  further  ordered  [as  in  No.  353  (a),  from  the  *  to  the  end.] 


No.  356. 

INVENTORY    AND   ACCOUNT   CURRENT   OF   COMMITTEE. 

Ante,  p.  386. 
[Same  as  No.  283,  ante,p.  637.] 
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CHAPTER  XII. 

FORMS  IN  PROCEEDINGS  TO  SET  ASIDE  OR  SUPERSEDE  COMMISSION. 

No.  35*7  (a). 

PETITION   TO    SET   ASIDE   COMMISSION   FOR   IKREGUXAKITY. 

Title  as  in  M.  327. 

The  petition  of  0.  D.,  of,  &c,  respectfully  shows: 

That,  under  and  by  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico 
inquirendo,  heretofore  issued  out  of  and  under  the  seal  of  this  court,  and  an 
inquisition  thereon  taken,  your  petitioner  was  found  a  lunatic  [or  habitual  drunk- 
ard or  idiot,  as  the  case  may  6e] ,  and  such  proceedings  were  thereon  taken  that 
said  inquisition  having  heen  confirmed  by  the  court,  one  A.  B.  was  appointed  com- 
mittee of  the  person  and  estate  of  your  petitioner  by  an  order  of  this  court,  bear- 
ing date,  on,  &c,  on  filing  the  security  mentioned  in  said  order,  and  that  such 
security  has  been  duly  filed.* 

That  no  notice  of  the  issuing  of  such  commission  or  of  the  hearing  or  trial 
thereon,  or  of  the  appointment  of  said  committee  was  served  upon  your  petitioner, 
[and  that  he  had  no  knowledge  of  said  proceedings  until  after  said  inquisition  was 
taken,  to  wit:  On  the        day  of  .]     {Or  that  the  commissioners  interfered 

with  the  sheriff  in  the  discharge  of  his  duties  in  selecting  the  jury,  or  any  other 
irregularity. ~) 

Wherefore  your  petitioner  prays  that  the  said  inquisition  and  finding  of  said 
jury,  together  with  all  subsequent  proceedings  in  this  matter,  including  the  order 
appointing  said  committee,  be  set  aside  on  account  of  the  aforesaid  irregularity,  to 
the  end  that  your  petitioner  may  be  enabled  to  come  in  and  contest  said  applica- 
tion, and  have  an  opportunity  to  appear  and  be  heard  on  the  execution  of  said 
commission;  or,  for  such  other  or  further  relief  in  the  premises  as  the  court  shall 
think  proper  to  grant,  together  with  costs  of  this  motion  against  the  said  applicant 
for  said  commission. 

And  your  petitioner  will  ever  pray,  &c. 

Dated,  &c. 
(Add  jurat  as  in  No.  327,  adding  as  in  No.  357  (c).  ) 


696  APPENDIX  OF  FORMS 

No.  357  (5). 

PETITION  TO  SUSPEND  INQUISITION  TO  ENABLE  PARTY  TO  MAKE  A  WILL. 

Title  as  in  No.  327. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  C.  D.,  of,  &c: 

[Same  as  in  the  preceding  form  down  to  the  *.] 

That  said  committee  thereupon  entered  upon  the  discharge  of  the  duties  of  his 
trust,  and  has  ever  since  continued  in  the  due  execution  thereof.  Your  petitioner 
further  shows,  that  since  the  finding  of  said  inquisition  he  has  so  far  recovered  his 
health,  and  the  full  possession  of  his  mental  faculties  as  to  he  capable,  as  he  believes, 
to  manage  his  own  affairs,  and  to  make  a  proper  and  just  disposition  of  his  property 
and  estate.  [Or,  in  case  of  an  habitual  drunkard,  that  he  has  wholly  and  volun- 
tarily abstained  from  the  use  of  spirituous  or  intoxicating  liquor  for  more  than 
months,  and  ever  since  the  finding  of  said  inquisition.] 

Your  petitioner  further  shows  that  he  is  desirous  of  making  a  testamentary 
disposition  of  his  real  and  personal  estate,  and  mainly  for  the  purpose  of  making 
a  suitable  provision  for  an  indigent  relative  of  your  petitioner,  with  whom  your 
petitioner  has  a  long  time  past  resided,  and  who  has  a  claim  upon  your  petitioner 
for  constant  care  and  attention  in  sickness  and  for  many  acts  of  kindness,  and 
who,  in  case  of  your  petitioner's  death  intestate,  will  be  left  without  any  means 
of  support;  your  petitioner  having  reason  to  believe  that  his  next  of  kin  and 
heirs-at-law,  all  of  whom  are  of  full  age,  and  in  prosperous  circumstances,  will 
make  no  suitable  or  adequate  provision  for  said  relative.  [Or,  set  forth  any  other 
circumstance  showing  the  propriety  of  allowing  the  petitioner  to  make  a  will.'] 

Wherefore  your  petitioner  prays  that  the  commission  and  inquisition  in  this 
matter  may  he  suspended  so  far  as  to  enable  your  petitioner  to  execute  a  last  will 
and  testament;  and  for  that  purpose  that  he  be  at  liberty  to  appear  before  the 
court  in  person,  or  before  a  referee  to  be  appointed  by  the  court,  in  order  that  he 
may  be  examined  respecting  his  capacity  to  make  such  last  will  and  testament. 

And  'your  petitioner  will  ever  pray,  &c. 

CD. 
Dated,  &c. 

(Add  jurat  as  in  the  next  following  form.) 


No.  357  (c). 

THE   LIKE   TO   SUPERSEDE   INQUISITION   AND    COMMISSION. 

[Same  as  in  the  foregoing  357  (a)  down  to  the  *,  then  add:] 
That  the  said  A.  B.,  committee  as  aforesaid,  thereupon  entered  upon  the  duties 
of  his  trust,  and  took  possession  of  the  property,  real  and  personal,  of  your  peti- 
tioner. That  your  petitioner  is  now  of  sound  mind  and  understanding,  and 
entirely  competent  to  manage  his  own  affairs  and  business,  as  appears  by  the  affi- 
davits hereto  annexed,  and  which  your  petitioner  can  fully  establish  by  numerous 
individuals,  physicians  and  others. 
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Your  petitioner  therefore  prays  that  he  may  be  at  liberty  to  appear  in  person 
in  court,  or  before  a  referee,  for  the  purpose  of  being  examined  as  to  his  sanity  of 
mind,  and  his  competency  to  manage  himself  and  his  property;  and  that  the  said 
commission,  and  inquisition  and  proceedings  therein,  may  be  superseded  forthwith, 
and  that  a  supersedeas  may  issue  for  that  purpose,  and  that  a  referee  may  be 
appointed  to  take  and  state  the  account  of  said  committee,  or  for  such  other  or 
further  order  as  may  be  proper. 

C.  D. 
Dated,  &c. 

[Jurat  to  the  petition  as  in  No.  327  (a),  adding:']  And  I  further  certify  that 
I  have  examined  the  said  CD.,  for  the  purpose  of  ascertaining  the  state  of  his 
mind,  and  whether  he  is  capable  of  understanding  the  nature  and  object  of  said 
petition,  and  that  he  is  apparently  of  sound  mind  and  capable  of  understanding 
the  same. 

C.  L.  A., 

Comm'r  of  Deeds, 

Troy,  N.  Y. 


No.  35?  (d). 

AFFIDAVIT  TO   BE   ANNEXED   TO   PETITION. 

Title  as  in  No.  327  (a). 

County  of  Rensselaer,  ss :  W.  P.  S.,  of,  &c,  in  said  county,  being  duly  sworn, 
says,  that  he  is  now,  and  has  been  for  the  last  ten  years,  a  practising  physician  in 
said  town  of,  &c;  that  he  is  well  acquainted  with  the  said  C.  D.,  [and  has  been  his 
family  physician  for  the  last  three  or  four  years,]  and  has  during  that  time  fre- 
quently attended  him  professionally.  That  duriDg  the  last  month  past  deponent 
has  had  frequent  interviews  and  conversations  with  the  said  C.  D.,  and  has  seen 
him  almost  daily  during  that  time.  That  this  deponent  verily  believes  that  the 
said  C.  D.is  now  perfectly  sane,  and  competent  in  every  respect  to  manage  himself 
and  his  own  business  and  affairs.  And  that  deponent  believes  that  said  CD.  has 
been  of  sound  mind  and  competent  to  manage  himself  and  his  affairs  for 

months  [or  weeks]  last  past. 

W.  P.  S. 
Sworn,  &c.  

No.   358. 

ORDER  SETTING  ASIDE  COMMISSION  FOR  IRREGULARITY. 
Ante,  pp.  392,  393. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  327  (o). 

On  reading  and  filing  the  petition  of  the  above  C  D.,  duly  verified,  bearing  date  on, 
&c.,  and  proof  of  due  service  of  notice  of  this  application  on  P.  G.,  [or,  on  attorney 

V.   S.   56 
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for  P.  G.,  the  petitioner  in  said  proceedings,]  and  on  A.  B.,  [the  committee']  and  no 
one  appearing  to  oppose,  [or,  after  hearing  counsel  for  the  respective  parties,]  on 
motion  of  R.  0.  J.,  of  counsel  for  the  petitioner  herein,  it  is  ordered  that  the 
inquisition  heretofore  taken  in  this  matter,  and  filed  in  the  office  of  the  clerk  of  the 
county  of  Rensselaer,  on  the,  &c,  and  all  subsequent  proceedings  including  the 
order  of  appointing  the  said  A.  B.,  committee,  be  and  the  same  hereby  are  set 
aside  for  irregularity.  And  it  is  further  ordered  that  said  P.  G.,  the  petitioner  in 
said  proceedings,  pay  the  said  C.  D.,  the  petitioner  herein,  the  sum  of  $10,  costs 
of  this  motion. 


No.  359. 

ORDER  SUSPENDING  COMMISSION  TO  ENABLE  A  LUNATIC  TO  MAKE  A  WILL,  ETC. 

Ante,  p.  394. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  No.  327  (a). 

On  reading  and  filing  of  petition  of  0.  D.,  an  alleged  lunatic,  with  the  affidavits 
of  ,  and  ,  and  ,  thereto  annexed,  and  on   a  personal 

examination  of  the  said  alleged  lunatic,  [and  with  the  assent  of  his  committee, 
A.  B.;  or,  on  proof  of  service  of  notice  of  this  application  on  his  said  committee,] 
and  it  appearing  from  such  examination  and  proofs  that  said  CD.  has  so  far  re- 
covered his  reasoning  faculties  [or  so  far  reformed  from  his  habits  of  intemperance, 
&TC,  or  otherwise,  as  the  case  may  be,]  as  to  be  able  *  to  act  with  discretion  and 
judgment  in  making  a  testamentary  disposition  of  his  real  and  personal  estate, 
and  the  court  beiDg  satisfied  from  such  proofs  and  examination  that  the  circum- 
stances of  the  case  are  such  as  to  render  it  just  and  proper  that  such  testamentary 
disposition  of  said  property  should  be  allowed :  Now,  therefore,  on  motion  of, 
&c.,  of  counsel  for  the  said  C.  D.,  it  is  ordered  that  the  commission  and  inquisition 
thereon  taken,  and  orders  and  proceedings  herein,  be  suspended,  so  far  only  as  to 
authorize  and  enable  the  said  CD.  freely  and  of  his  own  accord  to  execute  in  the 
usual  form  a  last  will  and  testament,  which  said  will  and  testament  so  executed 
according  to  the  provisions  of  the  statutes  relative  to  the  testamentary  disposition 
of  property  shall  be  as  valid  and  effectual  as  though  said  commission  had  not 
issued  or  inquisition  been  taken;  but  nothing  herein  contained  is  to  be  construed 
as  suspending  or  otherwise  impairing  said  commission,  inquisition  and  proceedings 
otherwise  than  as  herein  stated,  namely  to  allow  said  C.  D.  to  make  and  execute 
such  last  will  and  testament. 


No.  360. 

ORDER  SUPERSEDING  COMMISSION. 
Ante,  pp.  397,  398. 

[Some  as  the  foregoing  to  the  *,  then  add:]  to  govern  himself  and  to  manage  his 
own  affairs  with  discretion  and  judgment:    Now,  therefore,  on  motion  of,  &c,  it 
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is  ordered  that  the  commission  of  lunacy  heretofore  issued  in  this  matter,  and  the 
inquisition  thereon  taken,  and  orders  and  proceedings  herein,  be  and  they  hereby 
are  superseded  and  determined.  And  it  is  further  ordered  that  said  committee 
forthwith  assign,  transfer  and  deliver  over  to  said  C.  D.  all  the  real  and  personal 
property  of  said  C.  D.  in  the  hands  of  said  committee. 

[A  clause  may  be  added  directing  a  reference  to  take  and  state  the  committee's 
account,  as  in  No.  350.]  (a) 


No.  361. 

ORDER   OP    REFERENCE   ON    PETITION. 
Ante,  pp.  395,  396. 

[Same  commencement  as  No.  359,  varying  the  recital,  and  add:]  It  is  there- 
upon ordered  that  it  be  referred  to  R.  0.  M.,  of,  &c,  as  referee,  to  inquire  into 
and  report  upon  the  matters  set  forth  in  said  petition,  with  his  opinion  thereon  as 
to  the  propriety  of  superseding  the  commission,  &c,  in  this  matter,  and  whether 
said  C  D.  is  so  far  restored  to  his  reason  as  to  be  capable  of  governing  himself 
and  managing  his  own  affairs.  And  it  is  further  ordered  that  said  referee  cause 
days  notice  of  the  proceedings  on  said  reference  to  be  given  to  said  com- 
mittee, and  to  and  [mentioning  names] .  And  that  he  cause  said 
C.  D.,  to  come  before  him  for  a  personal  examination. 


No.  362. 
referee's  report  thereon. 

Ante,  p. 

Title  as  in  No.  327  (a). 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court  made  in  the  above  matter,  dated,  &c, 
whereby  it  was  referred  [state  substance  of  order],  I,  the  said  referee,  do  report: 
That  I  have  been  attended  by  the  said  CD.  and  his  attorney,  and  by  A.  B.,  the 
committee  of  the  person  and  estate  of  the  said  CD.,  and  after  due  service  upon 
them  of  the  notice  required  to  be  given  to  them  as  aforesaid,  for  that  purpose; 
and  after  taking  proofs,  by  the  examination  of  witnesses  produced  before  me,  and 
also  after  a  personal  examination  of  the  said  0.  D.,  I,  the  said  referee,  am  satis- 
fled  that  the  matters  set  forth  in  the  petition  are  true,  and  that  the  said  0.  D.  is 
of  sound  mind  and  memory,  and  capable  of  the  control  of  himself  and  the  manage- 
ment of  his  own  affairs. 

And  I  do  further  report  that  the  commission  heretofore  issued  against  the  said 

(a)  gee  ante,  p.  398. 
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C.  D.j  as  a  lunatic,  in  my  opinion)  may  with  propriety  be  superseded,  and  the 
property  of  said  C.  D.  be  restored  to  him. 
All  which  is  respectfully  submitted. 

H.  H., 

Dated,  &c.  Referee. 


No.  363. 

ORDER  THEREON   SUSPENDING    OB    SUPERSEDING    COMMISSION  AND  INQUISITION 
AND  DIRECTING  A   REFERENCE   TO   TAKE   AN   ACCOUNT. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  os  in  No.  327  (a). 

On  reading  and  filing  report  of  R.  C.  M.,  Esq.,  bearing  date,  &c,  whereby  it 
appears  [state  substance  of  report,  including  fact  that  notice  was  given  to  the 
committee,  Sfc,  and  the  lunatic  personally  examined  by  the  referee,  fyc] :  Now 
therefore,  on  motion  of,  &c,  it  is  ordered  that  the  commission,  &c.  [Proceed  as 
in  No.  350  or  No.  359,  as  the  case  may  be.] 
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CHAPTER  XIII. 


FORMS  ON  PROCEEDINGS  FOR  THE  MORTGAGE,  LEASE  OR  SALE  OF  A 
LUNATIC'S  REAL  ESTATE. 


No.  364  (a). 

PETITION  FOE  SALE,  ETC.,  OF  LUNATIC'S  HEAL  ESTATE  TO  PAT  DEBTS. 

Ante,  p.  399. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  A.  B.,  committee  of  the  person  and  estate  of  C.  D.,  of,  &c,  a 
lunatic,  respectfully  showeth  that  your  petitioner  was  appointed  the  committee  of 
the  person  and  estate  of  the  above  named  lunatic  by  an  order  of  this  court,  bear- 
ing date  the  day  of  ,  and  has  complied  with  the  said  order  as  to  the 
security  thereby  required  for  the  faithful  discharge  of  the  trust  committed  to  him 
as  such  committee. 

Your  petitioner  further  shows  that  he  has  duly  made  out,  and  verified  by  his 
affidavit,  an  inventory  of  the  whole  estate,  both  real  and  personal,  of  the  said 
lunatic,  so  far  as  the  same  has  come  to  his  knowledge  or  information,  and  has 
therein  stated,  according  to  his  best  knowledge,  information  and  belief,  the  income 
and  profits  thereof,  the  manner  in  which  a  portion  of  the  personal  property  has 
been  applied,  and  the  amount  of  debts  and  credits  of  the  said  lunatic,  which  inven- 
tory is  hereto  annexed. 

And  your  petitioner  further  shows  that,  according  to  the  said  inventory,  the 
value  of  the  real  estate  of  the  said  lunatic  amounts  to  $  ,  and  which  real 

estate  is  situate  in  the  said  county  of  ,  and  is  of  the  annual  value  of 

$  .     That  the  amount  of  the  said  personal  property  of  the  said  lunatic  is 

$  ,  consisting  principally  of  debts,  household  furniture,  farming  utensils  and 

stock.* 

Your  petitioner  is  informed  and  believes,  and  has  so  represented  in  the  said 
inventory,  that  the  said  lunatic  is  indebted  to  divers  persons  in  the  aggregate 
amount  of  $  ,  the  principal  part  of  which  is  bearing  an  annual  interest  of 

seven  per  cent.  And  your  petitioner  further  shows  that  the  annual  income  or  pro- 
ceeds of  the  estate,  both  real  and  personal,  of  the  said  lunatic  will  be  altogether 
inadequate  to  the  discharge  of  his  said  debts  and  the  payment  of  the  annual  allow- 
ance made  by  this  court  for  his  maintenance  and  support;  and  that  your  petitioner 
is  therefore  of  the  opinion  that  it  is  proper  and  expedient  that  so  much  of  the  said 
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lunatic's  real  estate  should  be  sold  [or  mortgaged,  or  leased,]  (a)  as  will  be  suffi- 
cient to  extinguish  the  existing  debts  against  the  said  lunatic  and  the  net  proceeds 
thereof  applied  to  that  object.  The  real  estate  mentioned  in  said  inventory,  and 
[or  that  portion  of  if]  -which  is  sought  to  be  sold,  is  worth  about  $  ,  and  is 

described  as  follows :  [Insert  description.} 

Wherefore  your  petitioner  prays  that  he  may  be  authorized  to'  sell  [or  to  mort- 
gage or  lease]  such  real  estate  of  the  said  lunatic,  or  so  much  thereof  as  shall  be 
necessary  for  the  payment  of  the  said  debts;  and  that  it  may  be  referred  to  a 
referee  to  inquire  into  the  truth  of  the  matters  herein  stated,  and  to  report  thereon 
to  this  court. 

And  your  petitioner  will  ever  pray. 

A.  B., 

Dated,  &c.  Committee. 

Rensselaer  County,  ss:  A.  B.,  the  above  petitioner  and  committee,  being  sworn, 

says  that  he  has  read  the  above  petition  and  knows  the  contents  thereof,  and  that 

the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated  on 

information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

A.  B. 

Sworn,  &c. 


No.  364  (6). 

THE  LIKE  FOE  LUNATIC'S  MAINTENANCE. 

[Same  as  the  foregoing  to  the  *,  then  add :] 

That  said  lunatic  has  a  family,  consisting  of,  &c,  &c,  [mentioning  the  names,] 
who  have  no  other  means  of  support  except  what  may  be  derived  and  realized 
from  his  said  estate;  neither  he,  the  said  lunatic,  nor  the  members  of  his  family 
being  able  to  earn  anything  [or  sufficient]  from  their  own  industry  to  support 
themselves.  That  the  amount  necessary  [over  and  above  what  they  can  realize 
by  their  own  earnings]  for  the  support  of  the  said  lunatic  and  his  family  is  at  the 
least  the  sum  of  $  per  annum.     That  the  personal  estate  of  said  lunatic, 

and  the  rents,  profits  and  income  of  his  real  estate,  as  appears  by  said  inventory, 
are  altogether  insufficient  for  [the  payment  of  the  debts  set  forth  in  said  inventory 
and]  the  maintenance  of  the  said  lunatic  and  his  family.  And  your  petitioner  is 
therefore  of  the  opinion  that  the  real  estate  of  said  lunatic,  described  in  said  inven- 
tory [or  a  portion  of  said  real  estate,  describing  what  particular  portion,]  should 
be  sold  [or  mortgaged]  (6)  and  the  proceeds  thereof  applied  under  the  direction 
of  the  court  for  that  purpose.     [If  the  application  be  to  mortgage,  state  facts 


(a)  If  the  petition  be  to  mortgage  or  to  lease,  it  should  contain  a  clause  stating  that  the 
sum  necessary  to  pay  the  debts  can  be  obtained  in  that  way ;  and  also  stating  facts  to  show 
that  such  mortgage,  Ac,  would  be  more  advantageous  to  the  lunatic  than  a  sale. 

(b)  There  is  no  authority  by  statute  to  lease  the  real  estate  for  the  purpose  of  raising 
money  to  support  the  lunatic  and  his  family,  as  there  is  in  case  the  application  is  made  to 
raise  money  for  the  payment  of  debts.     Ante,  p.  398. 
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showing  why  this  would  be  more  beneficial  to  the  lunatic  than  a  sale.]     The  real 
estate  sought  to  be  sold  is  worth  about  the  sum  of  $  ,  and  is  described  as 

follows:  [Insert  description.] 

"Wherefore  your  petitioner  prays,  &c.     [Conclude  as  in  the  foregoing,  with 
verification.] 


No.  365. 

ORDER  OF  REFERENCE  THEREON. 
Ante,  p.  400. 

At  a  special  term  &c.  [as  in  iVb.  2.] 
Present,  &c. 


In  the  matter  of  the  application 

for  leave  to  sell  the  real  estate 

of 

C.  D.,  a  lunatic. 


On  reading  the  petition  of  A.  B.,  the  committee  of  the  person  and  estate  of  the 
above-named  lunatic,  duly  verified,  for  the  sale  [lease  or  mortgage]  of  the  said 
lunatic's  real  estate,  and  which  petition  is  accompanied  with  an  inventory  of  the 
real  and  personal  estate  of  such  lunatic,  with  their  annual  income  and  profits  and 
the  amount  of  his  debts  and  credits;  and  on  motion  of  B.  McG.,  of  counsel 
for  the  said  committee,  it  is  ordered  that  it  be  referred  to  G.  S.  C,  of,  &c,  as 
referee,  to  inquire  into  the  truth  of  the  matters  set  forth  in  the  said  petition,  and 
to  report  thereon  with  all  convenient  speed. 

It  is  further  ordered  that  said  referee  cause  days  notice  of  such  reference 

to  be  served  on  said  lunatic  and  on,  &c.  [any  parties  interested  in  said  real  estate, 
and  whose  interests  might  be  affected  by  a  sale.] 


SUPREME  COURT: 


No.  366. 

NOTICE    OP   HEARING   BEFORE    REFEREE. 

Ante,  p.  400. 


In  the  matter  of  the  application  for 
leave  to  sell  [or  mortgage,  fyc]  the 
real  estate 

of 
C.  D.,  a  lunatic. 


ToC.  D.,&c,  &c: 

Take  notice,  that  proceedings  upon  the  reference  under  an  order  of  the  Supreme 
Court,  with  a  copy  of  which  you  are  herewith  served  [or  the  within  order],  will 
be  taken  before  the  referee  therein  named,  at  his  office  in  the  city  of  Troy,  on  the 
day  of  ,  at  10  o'clock  in  the  forenoon. 

Yours,  &c, 
Dated,  &c.  B.  McG., 

Attorney  for  committee. 
I 
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No.   367. 

REPORT   OF   REFEREE   AS   TO   NECESSITY   OF    SALE. 
Ante,  p.  400. 
Title  as  in  No.  366. 
To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court  in  the  ahove  matter,  hearing  date  the 
day  of  ,  whereby  it  was  referred  to  me,  the  undersigned,  as  referee,  to,  &c,  I, 

the  subscriber,  referee  as  aforesaid,  do  respectfully  report  that  the  counsel  for  the 
said  committee,  having  appeared  before  me  on  the  matters  so  referred,  and  due 
proof  by  affidavit  (which  is  hereto  annexed)  having  been  made,  that  days  no- 
tice of  said  reference  had  been  served  on  said  C.  D.  and  on,  &c,  &c.  [naming  the 
parties  served] ,  I  proceeded  with  said  reference,  no  person  appearing  thereon  other 
than  the  said  committee.  I  further  report  that  from  the  testimony  taken  thereon, 
I  am  satisfied  that  the  matters  set  forth  in  said  petition  are  true,  and  that  a  sale 
of  [o  portion  of]  the  real  estate  of  said  lunatic  is  necessary  for  the  payment  of 
his  debts;  that  the  personal  property  of  the  said  lunatic  amounted  to  the  sum  of 
$  ,  and  that  of  this  only  the  sum  of  $  is  available,  the  residue  being 

unavailable  or  bad  debts;  that  the  unpaid  debts  of  said  lunatic  amount  to  $  , 
which  are  running  with  interest. 

That  of  the  real  estate  of  the  said  lunatic,  a  sale  of  the  following  piece  or  parcel 
will  be  most  eligible,  as  the  same  is  not  very  productive,  namely,  all  that,  &c; 
that  a  sale  of  said  piece  or  parcel  of  land  would  bring  sufficient  to  pay  off  the 
aforesaid  debts,  with  interest;  and  that  such  a  sale  would,  on  the  whole,  be  for  the 
advantage  of  the  said  lunatic. 

All  which  is  respectfully  submitted,  (a) 

S.  G.  a, 
Dated,  &c.  Referee. 

No.  368. 

ORDER   CONFIRMING    REPORT,   AND   DIRECTING   SALE. 
Ante,  p.  401. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  No.  365. 

On  reading  and  filing  the  report  of  S.  G.  C,  Esq.,  referee,  made  in  the  above 
matter,  bearing  date  the  day  of  instant,  by  which  it  appears  that  the 

property  of  the  above-named  lunatic  consists  principally  of  real  estate  situate  in 
the  county  of  ;  that  his  personal  estate  has  been  principally  exhausted;  and 

that  he  is  indebted  to  divers  persons  in  considerable  amounts,  to  the  payment  of 
which  the  annual  income  of  his  estate  is  altogether  inadequate.     On  motion  of  B. 


(a)  If  the  proceeding  be  to  mortgage  or  lease,  state  facta  showing  why  such  mortgage  or 
lease  is  preferable  to  a  sale.  The  reasons  why  a  sale  is  preferable  to  a  mortgage  may  also, 
very  properly,  be  given  when  a  sale  is  sought  for. 
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McG.,  attorney  for  the  committee  of  the  above-named  lunatic,  it  is  ordered  that 
the  said  report  be  and  the  same  is  hereby  confirmed;  that  A.  B.,  the  said  com- 
mittee, be  and  he  is  hereby  authorized,  empowered  and  directed  to  sell  the  real 
estate  of  the  said  lunatic  hereinafter  described;  that  such  sale  may  be  public  or 
private,  as  the  said  committee  may  deem  best,  but  not  below  what  may  be  deemed 
a  fair  and  reasonable  price,  and  upon  such  terms  as  to  credit  and  security  as  he 
shall  deem  safe  and  best  for  the  interest  of  the  said  lunatic;  and  that,  before  any  con- 
tract or  contracts,  deed  or  deeds  be  executed,  the  terms  of  such  sale  or  sales  shall 
he  reported  to  the  Supreme  Court  by  the  said  committee,  in  writing,  and  upon 
oath,  (a)  The  said  real  estate  herein  directed  to  be  sold  is  bounded  and  described 
as  follows :  [Insert  description.'] 


No.  369. 

REPORT    OF   SALE. 
Ante,  p.  402. 
Title  as  in  No.  366. 
To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  undersigned  A.  B.,  the  committee  of  the  person  and  estate  of  the  above- 
named  lunatic,  having,  by  an  order  made  in  the  above  matter,  bearing  date,  &c, 
been  authorized  to  sell,  &c,  do  respectfully  report,  that  by  virtue  of  and  in 
obedience  to  the  said  order,  I  did,  pursuant  to  previous  notice  by  me  for  that  pur- 
pose given  and  published  once  a  week  for  six  weeks  in  the  ,  a  newspaper 
published  in  said  county  of  ,  and  also  by  posting  notices  thereof  in  three 
public  places  in  the  town  of  ,  in  said  county,  where  said  premises  are  situated, 
sell  at  public  auction  at,  &c,  (b)  the  following  piece  of  land  and  premises,  &c. : 
[Describe  it] .  That  said  premises  were  struck  off  to  one  N.  G.  for  the  sum  of 
$  ,  his  being  the  highest  bid  for  the  same;  that  the  said  sale  was  not  below 
what  may  be  deemed  a  fair  and  reasonable  price;  and  that  the  proceeds  thereof 
will  all  be  required  to  extinguish  the  debts  now  due  and  owing  by  the  above-named 
lunatic;  and  that  the  terms  of  the  said  sale  are,  &c.  [stating  the  terms],  and 
which  said  sale  has  been  made  subject  to  the  ratification  of  this  court. 

All  which  is  respectfully  submitted. 

A.  B., 
Dated,  &c.  Committee. 

County  of         ,  ss. :  The  above  A.  B.  being  duly  sworn  says  that  the  foregoing 
report  is  true. 
Sworn,  &c.  A.  B. 


(a)  [If  additional  security  is  required,  add:]  And  it  is  further  ordered  that  said  com- 
mittee, before  executing  such  conveyance,  give  additional  security  by  a  bond,  with  two 
sureties,  freeholders  or  householders  of  said  county  of  ,  to  be  approved  by  a  justice 

of  this  court  and  filed  with  the  clerk,  conditioned  for  the  faithful  application  of,  and 
accounting  for  the  proceeds  of  such  sale. 

(6)  Or,  instead  of  the  foregoing,  if  it  has  been  a  private  sale,  say,  "That  pursuant  to 
said  order  I  did,  on  the        day  of       ,  sell  at  private  sale  to  J.  B." 

v.  s.  57 
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No.    310. 

ORDER   CONFIRMING   REPORT   AND   DIRECTING   CONVEYANCE. 

Ante,  p.  402. 

At  a  special  term,  &c.  [as  in  Wo.  2.] 
Present,  &c. 
Title  as  in  No.  365. 

On  reading  and  filing  the  report  of  A.  B.,  the  committee  of  the  person  and 
estate  of  the  above-named  lunatic,  hearing  date  the  day  of  ,  duly  verified, 
by  which  it  appears  that  the  said  committee  had,  by  virtue  of  an  order  of  this 
court,  dated  the         day  of  ,  contracted  to  sell,  &c.  [as  in  report.}     Now, 

on  motion  of  B.  McG.,  of  counsel  for  said  committee,  it  is  ordered  that  the  said 
report  be  and  the  same  is  hereby  confirmed.  And  it  is  further  ordered  that  the 
said  committee  do  execute  and  deliver  to  the  purchaser  of  the  said  piece  of  land 
and  premises  a  sufficient  conveyance  therefor,  on  the  receipt  of  the  purchase  money 
contracted  to  be  paid  for  the  same.  And  that  the  said  committee  do  apply  the 
net  proceeds  of  the  said  sale,  after  deducting  the  costs  and  charges  and  other 
necessary  expenses  in  this  matter,  hereby  adjusted  by  the  court,  at  $  ,  in 

or  towards  the  extinguishment  of  the  debts  now  due  and  owing  by  the  above 
lunatic,  and  heretofore  exhibited  to  this  court  and  particularly  set  forth  in  the 
inventory  annexed  to  the  petition  in  this  matter;  and  make  his  report  thereof  to 
this  court  with  all  convenient  speed.  [Or,  if  the  sale  is  made  to  procure  the 
means  for  support  of  the  lunatic,  say:  That  said  committee  apply  so  much  of  the 
proceeds  of  said  sale,  not  exceeding  the  sum  of  $  ,  as  he  may  deem  necessary, 
to  the  present  wants  of  said  lunatic  and  his  family,  and  invest  the  residue  thereof 
on  good  security  on  unincumbered  real  estate  for  the  benefit  of  said  lunatic, 
applying  the  income  only  to  the  support  of  said  lunatic  and  his  family;  and  so 
much  of  the  principal  as  the  court  may  from  time  to  time  direct.} 


No.  311. 

DEED   BY   COMMITTEE   OP   LUNATIC. 

This  indenture,  made  the  day  of  ,  18      ,  between  C.  D.,  a  lunatic, 

by  A.  B.,  committee  of  the  person  and  estate  of  said  C.  D.,  appointed  by'  the 
Supreme  Court  of  the  State  of  New  York,  of  the  first  part,  and  B.  F.,  of,  &c,  of 
the  second  part.  Whereas,  at  a  special  term  of  the  said  Supreme  Court,  it  was, 
among  other  things,  ordered  that  the  party  hereto  of  the  first  part  be,  and  he 
thereby  was  authorized  and  directed  to  sell  the  premises  hereinafter  described,  for 
the  purpose  of  paying  the  debts  of  such  lunatic:  And  whereas  an  agreement  was 
entered  into,  by  and  between  the  parties  to  this  conveyance,  for  the  sale  of  the 
said  premises  to  the  party  of  the  second  part,  for  the  sum  of  $  ;  which 

agreement  for  such  sale  was  reported  to  the  said  court  by  the  party  of  the  first 
part,  whereupon,  by  an  order  of  the  same  court,  bearing  date  the  day  of 
18  ,  it  was  ordered  that  such  report  be  and  the  same  was  thereby  confirmed: 
And  it  was  (therein)  also  ordered  that  the  said  party  of  the  first  part  should 
execute  to  the  party  of  the  second  part  a  good  and  sufficient  conveyance  of  such 
premises,  on  receiving  the  said  sum  of  $ 

Now  this  indenture  witnesseth  *  that  the  said  party  of  the  first  part,  in  consi- 
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deration  of  the  premises  and  by  virtue  of  the  orders  of  the  said  Supreme  Court 
hereinbefore  recited,  and  of  the  statute  in  such  case  provided,  and  in  consideration 
of  the  said  sum  of  $  ,  to  him  paid  at  or  before  the  execution  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  hath  granted,  bargained  and  sold, 
remised,  released  and  conveyed,  and  by  these  presents  doth  grant,  bargain  and 
sell,  remise,  release  and  convey  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  all  that,  &c.  [Describe  premises.']  And  also  all  the  right,  title  and 
interest,  property,  possession  and  claim  of  the  said  lunatic,  C.  D.,  of,  in,  and  to 
the  same  and  every  part  and  parcel  thereof,  with  the  appurtenances :  To  have  and 
to  hold  the  same,  with  the  appurtenances,  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  to  his  and  their  only  proper  use,  benefit  and  behoof  for  ever. 
In  witness  whereof  the  said  party  of  the  first  part  has  hereunto  set  his  hand  and 
seal  the  day  and  year  first  above  written. 

C.  D.,  [l.s.] 
Sealed  and  delivered  in  By  A.  B.,  his  committee, 

presence  of  

No.  372. 

FINAL   REPORT   BT   COMMITTEE. 

Ante,  p.  403. 
Title  as  in  M.  336. 

To  the  Supreme  Court  of  the  State  of  New  York: 

Pursuant  to  an  order  of  this  court  in  this  matter,  bearing  date  on,  &c,  whereby 
I,  the  undersigned,  committee  of  the  person  and  estate  of  C.  D.,  a  lunatic,  was 
directed  to  execute  a  deed  of  conveyance  of  certain  real  estate  of  said  lunatiG, 
mentioned  and  described  in  said  order,  to  one  N.  G.,  on  the  receipt  of  the  pur- 
chase money,  to  wit,  the  sum  of  $  ,  contracted  to  be  paid  for  the  same,  and 
to  apply  the  net  proceeds  of  the  sale,  after  deducting  costs,  &c.,  to  the  payment  of 
the  debts  of  the  said  lunatic  [or  to  the  support  and  maintenance  of  the  said  hmatic, 
#c.,]  I  do  respectfully  report :  That  I  have  executed,  acknowledged  and  delivered 
to  said  N.  G.  the  said  conveyance,  and  have  received  from  him  the  consideration 
and  purchase  money  therefor,  to  wit,  the  sum  of  $ 

That  I  have  paid  the  attorney  for  the  petitioner  the  costs  and  charges  in  this 
matter,  at  the  sum  of  $>  ,  and  have  taken  his  receipt  therefor,  which  is  hereto 

annexed;  and  out  of  the  residue  of  such  moneys  have  also  paid  and  discharged 
the  several  debts  of  said  lunatic,  mentioned  in  the  schedule  hereto  annexed,  and 
have  taken  the  receipts  of  the  several  parties  therefor,  as  vouchers  for  such  pay- 
ments, which  are  also  hereto  annexed. 

I  further  report,  that  after  such  payments  there  remains  in  my  hands,  of  said 
purchase  money,  the  sum  of  $  .     [If  of  any  considerable  amount,  add:~\ 

which  I  have  invested  on  bond  and  mortgage  for  the  benefit  of  said  lunatic.  [Or 
otherwise,  as  the  case  may  be.] 

All  whieh  is  respectfully  submitted.  A.  B., 

Bated,  &c  Committee. 

No.  373. 

ORDER  CONFIRMING  SAME- 

[Same  as  No.  306.] 
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CHAPTER  XIV. 

FORMS  IN  PROCEEDINGS  BY  COMMITTEE  FOR  PARTITION  OF 
LUNATIC'S  REAL  ESTATE. 


No.   374. 

PETITION   OF   COMMITTEE   FOB  LEAVE   TO   PARTITION   LUNATIC'S   ESTATE. 

Aim,  p.  404. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  of,  &c,  respectfully  shows  to  this  court  that  on,  &c, 
your  petitioner  was  duly  appointed  committee  of  the  person  and  estate  of  C.  D.,  a 
lunatic  [or  an  habitual  drunkard,  or  idiot],  by  an  order  of  this  court,  dated  on 
that  day,  on  his  executing  and  filing  the  security  mentioned  in  said  order;  that 
said  security  has  been  duly  executed  and  filed,  as  required  by  said  order,  and 
your  petitioner  thereupon  entered  upon  the  duties  of  his  trust  as  such  committee. 

That  said  C.  D.  is  seized  as  the  owner  in  fee  simple,  as  tenant  in  common  with, 
&c.  [name  them],  of  an  equal  undivided  one-fourth  part  of  the  following  described 
premises  and  real  estate,  situate,  &c.     [Describe  it.] 

That  said  premises  are  worth  about  the  sum  of  $  ,  and  the  net  annual 

income  thereof  is  about  the  sum  of  $  ,  and  that  said  CD.  has  no  other 

real  estate. 

That  said  premises  are  so  situated  that  a  partition  thereof  is  practicable  between 
the  parties.  That  the  other  tenants  in  common,  are  of  full  age,  &c.  [Proceed  as 
in  iVb.  307,  from  the  *  to  the  end,  omitting,  however,  the  words  in  italics.] 


No.  375. 

OBDEE   OF   REFERENCE   THEREON. 
See  ante,  p.  404. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 


In  the  matter  of  the  application  for 

leave  to  partition  the  real  estate 

of 

0.  D.,  a  lunatic. 


On  reading  and  filing  the  petition  of  A.  B.,  the  committee  of  the  person  and 
estate  of  said  C.  D.,  duly  verified,  bearing  date,  &c.,  [and  the  affidavit  of,  &rc, 
annexed],  on  motion  of  H.  S.,  attorney  for  petitioner,  it  is  ordered  that  it  be 
referred  to  A.  B.  V.,  Esq.,  of,  &c,  to  inquire  into  and  ascertain  the  truth  of  the 
matters  set  forth  in  said  petition,  and  that  he  report,  with  his  opinion  thereon, 
to  this  court  with  all  convenient  speed.    And  if  said  referee  shall  find  that  said 
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real  estate  is  so  circumstanced  that  a  partition  thereof  can  be  made,  and  that  such 
partition  will  be  for  the  interest  of  said  lunatic;  then  that  he  ascertain  and  report 
the  right,  title,  and  interest  of  said  lunatic  in  and  to  said  premises,  and  the  several 
shares  or  quantity  of  interest  to  which  each  of  said  tenants  in  common  will  be 
entitled,  with  such  other  facts  and  circumstances  in  regard  thereto  as  such  referee 
may  deem  proper  to  enable  the  court  to  make  such  order  in  the  premises,  as  the 
nature  of  the  case  may  require. 


No.  3?6. 

REPORT   OF    REFEREE. 
Ante,  p.  405. 

[Same  as  No.  309  to  the  *,  then  add:]  the  facts  set  forth  in  said  petition  are 
true,  and  that  the  premises  mentioned  in  said  petition  are  so  circumstanced  that 
an  actual  partition  thereof  can  be  made,  and  that  the  interest  of  such  lunatic 
[or  idiot,  or,  4rc.,]  requires  a  partition  thereof. 

I  further  report,  that  said  lunatic  is  seized  as  tenant  in  common  of  the  equal 

undivided  one-fourth  part  of  said  premises,  and  that  each  of  said  other  tenants  in 

common  are  in  like  manner  seized  of  an  equal  undivided  one-fourth  part  of  the 

same;  and  that  there  is  no  dower  interest,  or  other  interest  or  estate  in  remainder 

or  reversion  in  said  premises;  and  that  partition  thereof  can  be  made  by  dividing 

said  premises  into  four  equal  parts,  and  allotting  one  of  said  parts  to  each  of  said 

tenants  in  common. 

All  which  is  respectfully  submitted. 

A.  B.  V. 

Dated,  &c.  

No.  511. 

ORDER   DIRECTING   COMMITTEE    TO   AGREE   TO    PARTITION'   AND   CONVEY. 

Ante,  p.  405. 

At  a  special  term,  &c.  [as  in  Mo.  2.] 
Present,  &c. 

Title  as  in  No:  375. 

On  reading  and  filing  the  report  of  A.  B.  V.,  Esq.,  in  this  matter,  bearing  date, 
&c,  whereby  it  appears,  &c.  [stating  substance  of  report],  on  motion  of  H.  S., 
it  is  ordered  that  the  said  report  be  and  the  same  is  in  all  things  confirmed.  And 
it  appearing  to  the  court  thereby  that  partition  of  said  premises  can  be  made  by 
dividing  the  same  into  four  equal  parts,  and  allotting  one  of  such  parts  to  each  of 
said  tenants  in  common,  it  is  further  ordered  that  said  A.  B.,  committee,  &c,  be 
authorized,  empowered  and  directed  to  agree  with  the  said  tenants  in  common,  to 
wit:  [Naming  them,]  to  such  partition  and  division  of  said  real  estate,  and  to  the 
assignment  of  one  portion  thereof  to  said  lunatic;  and  on  such  partition  so  made, 
and  on  the  said  other  tenants  in  common  executing  to  said  lunatic,  and  delivering 
to  said  committee,  duly  acknowledged,  their  several  releases  and  conveyances  of 
all  their  rights,  titles  and  interests  in  and  to  the  part  of  said  premises  so  allotted 
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to  said  lunatic,  that  said  A.  B.,  committee,  &c,  be  and  he  hereby  is  authorized, 
empowered  and  directed  to  execute  in  the  name  and  on  behalf  of  said  lunatic, 
and  unite  with  said  other  tenants  in  common,  a  release  and  quit-claim  of  all  the 
right,  title  and  interest  of  said  lunatic  in  and  to  the  several  portions  allotted  to 
said  other  tenants  in  common.  And  it  is  further  ordered,  that  said  committee 
report,  on  oath,  his  proceedings  under  this  order  to  the  court,  with  a  particular 
description  by  metes  and  bounds  of  the  portion  of  said  premises  allotted  to  each 
party  in  interest  respectively. 

The  following  is  a  description  of  the  premises  to  be  partitioned :  [Insert  descrip- 
tion.] [Or,  instead  of  ordering  the  partition  and  execution  of  conveyance,  the 
order  may  be  inform,  as  in  No.  310,  authorizing  an  agreement  for  partition,  and 
directing  a  report  thereon,  before  any  conveyance  shall  be  executed  by  the  committee, 
in  which  case  the  report  and  subsequent  order  to  partition  the  premises  will  be  as 
in  Nos.  311,  312.     See  ante,  p.  405.] 


No.  318. 

RELEASE  AND   CONVEYANCE   BY   COMMITTEE. 
See  ante,  p.  406. 

This  indenture,  made  this        day  of  ,  &c,  between  C.  D.,  a  lunatic,  by 

A.  B.,  committee  of  his  person  and  estate,  duly  appointed  by  the  Supreme  Court 
of  the  State  of  York,  of  the  first  part,  and  T.  R.,  of,  &c,  of  the  second  part- 

Whereas,  by  an  order  of  the  said  Supreme  Court,  made  on,  &c,  in  the  matter 
of  the  application  for  leave  to  partition  the  real  estate  of  said  C.  D.,  the  said  party 
of  the  first  part  was  authorized  and  empowered  to  make  partition  and  division  of 
the  premises  described  in  said  order,  and  of  which  an  equal  one-fourth  part  is 
hereby  conveyed,  and  to  execute  in  the  name  and  on  behalf  of  said  lunatic,  C.  D., 
a  release  and  quit-claim  of  all  the  right,  title  and  interest  of  said  lunatic  in  and  to 
the  several  portions  allotted  to  the  other  tenants  in  common. 

And,  whereas,  by  virtue  and  in  pursuance  of  said  order  a  partition  and  division 
of  said  premises  has  been  made  by  and  between  the  said  A.  B.,  committee  as  afore- 
said, and  the  other  tenants  in  common  of  said  premises,  by  the  terms  of  which 
said  division  and  partition  an  equal  undivided  one-fourth  part  of  said  premises 
was  allotted  to  said  lunatic,  and  a  like  share  to  each  of  the  other  tenants  in  com- 
mon thereof. 

Now,  therefore,  this  indenture  witnesseth  [proceed  as  in  No.  371, from  the  *  to 
the  close.] 


No.  379. 

FINAL   B.EPOB.T   BY   COMMITTEE   OF   PARTITION. 
Ante,  p.  406. 
Title  as  in  No.  375. 

To  the  Supreme  Court  of  the  State  of  New  York: 

Pursuant  to  an  order  of  this  court  in  this  matter,  bearing  date,  on,  &c,  whereby 
the  undersigned  committee*  &c.,of  CD.,  a  lunatic  [state  substance  of  order],  I,  the 
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subscriber,  committee,  &c,  respectfully  report,  that  I  have  made  partition  with  said 
T.  R.,  &c,  [naming  them,~\  the  other  tenants  in  common  of  the  premises  mentioned 
and  described  in  said  order,  according  to  the  respective  rights  and  interests  of  the 
several  parties,  according  to  the  directions  contained  in  said  order.  That  we  have 
divided  the  whole  of  said  premises  into  four  allotments,  which  are  designated  on 
the  map  hereto  annexed  by  the  letters  A.  B.  C.  and  D.,  each  of  which  allotments 
is,  in  my  opinion,  of  equal  value,  and  that  being  in  my  judgment  the  most  bene- 
ficial division  that  could  be  made  of  the  premises.  That  we  have  agreed  to  set  off, 
and  have  set  off  in  severalty  to  said  lunatic,  that  certain  portion  of  said  premises 
designated  on  said  map  by  the  letter  A.,  and  which  is  bounded  as  follows :  [Insert 
description.]  That  we,  also,  agreed  to  and  have  set  off  in  severalty  to  said  T. 
R.,  &c,  &c.     [Proceed  in  this  manner  as  to  all.] 

I  further  report,  that  I  have  executed  in  the  name  of  and  on  behalf  of  said 
lunatic  a  release  and  conveyance  of  all  his  right,  title  and  interest  in  and  to  said 
several  portions,  marked  on  said  map  B,  C  and  D,  to  the  several  parties  entitled 
thereto,  and  have  taken  from  them  respectively  their  releases  and  conveyances  of 
their  several  rights,  titles  and  interests  in  and  to  the  said  portion  allotted  to  said 
lunatic,  and  marked  A  on  said  map. 


AH  which  is  respectfully  submitted. 
(Add  verification  as  in  No.  396.) 


A.  B., 

Committee. 


No.  380. 

ORDER  CONFIRMING  REPORT   OP  PARTITION. 

[Same  as  in  No.  306,  adding  thereto:]  And  that  said  partition  so  made  be  firm 
and  effectual  forever. 
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CHAPTER   XV. 

FORMS  IN  PROCEEDINGS  TO  COMPEL  LUNATIC  TRUSTEE  OR  MORT- 
GAGEE TO  CONVEY. 


No.  381. 

PETITION  BY  COMMITTEE  OF  LUNATIC  TRUSTEE   OE  MORTGAGEE  TO  CONVEY,  (a) 

Ante,  p.  407. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  of,  &c,  committee  of  the  person  and  estate  of  0.  D.,  of 
&c.,  an  habitual  drunkard  [or  lunatic,  &c,  Sfc,  as  the  case  may  be,}  respectfully 
shows,  that,  pursuant  to  an  inquisition  taken  under  a  commission  heretofore  issued 
out  of  and  under  the  seal  of  the  Supreme  Court,  your  petitioner  was  by  order  of 
said  court,  bearing  date  on,  &c,  duly  appointed  committee  of  the  person  and  estate 
of  said  C.  D.,  and  thereupon  duly  qualified  and  entered  upon,  and  has  since  con- 
tinued to  discharge  the  duties  of  his  trust  as  such  committee. 

Your  petitioner  further  shows  *  that  said  C.  D.  is  seized  and  [or]  in  possession 
of  certain  lands,  &c,  &c.  [Proceed  as  in  322  (a),  substituting  the  word  "  com- 
mittee" for  "general  guardian"  and  "habitual  drunkard,"  "lunatic,"  Sfc, 
for  "  infant."] 


No.  382. 

NOTICE  OF  MOTION  TO  COMPEL  LUNATIC  TRUSTEE  TO  CONVEY. 

[Same  in  substance  as  No.  316,  ante,  p.  667.] 


No.  383. 

ORDER  OP  REFERENCE  THEREON. 
Ante,  p.  408. 

[Same  as  iVb.  324  to  the  *,  substituting  the  word  "  committee  "  in  place  of  the 
words  "  general  guardian"  and  "lunatic,"  &c,  for  "infant."] 


(a)  The  petition  may  also  be  made  by  the  adverse  party,  as  in  the  ease  of  an  infant 
trustee.  When  so  made,  the  form  given  in  the  similar  ease  of  an  infant  trustee,  No.  322 
(b),  ante,  may  be  readily  adapted.  The  prayer  should  be  that  the  committee  be  compelled 
and  directed  to  convey,  &<s. 
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No.  384. 

REPORT  OF  REFEREE. 
Ante,  p.  408. 

[Same  as  No.  325,  with  the  like  variations.] 


No.  385. 

ORDER  DIRECTING  CONVEYANCE  ON  BEHALF  OF  LUNATIC  TRUSTEE. 
Ante,  pp.  408,  409. 

[Same  as  No.  326,  with  the  like  variations,  namely,  substituting  the  word 
"  committee  "for  the  words  "  general  guardian  "  and  "  lunatic,"  for  "  infant," 
arte}  directing  the  conveyance  to  be  executed  by  the  committee.} 


V.   S.   58 


714  APPENDIX  OF  FORMS 


CHAPTER  XVI. 

FORMS  IN  PROCEEDINGS  TO  OBTAIN  SPECIFIC  PERFORMANCE  BT 

LUNATIC. 


No.  386. 

PETITION  ON  BEHALF  OF  LUNATIC  FOB  SPECIFIC  PERFORMANCE  OF  CONTRACT. 
Ante,  pp.  409,"  410. 

[Commence  as  in  No.  381,  down  to  the  *,  then  set  forth  the  contract  and  the 
facts  connected  with  its  execution  going  to  show  that  it  ought  to  be  specifically 
performed,  as  in  No.  315  (a),  and  conclude  as  follows:]  wherefore  your  petitioner 
prays  that  the  said  lunatic  may  be  ordered  and  directed  specifically  to  perform  the 
said  contract  through  and  by  your  petitioner,  his  said  committee,  as  aforesaid,  and 
that  your  petitioner  be  appointed,  authorized,  empowered  and  directed,  as  special 
guardian  of  said  lunatic,  in  the  name  and  on  behalf  of  said  lunatic,  to  execute, 
acknowledge  and  deliver  to  said  G.  K.  a  quit  claim  and  conveyance  of  said  pre- 
mises, on  the  said  G.  K.  complying  with  the  covenants  and  agreements  in  said 
contract  on  his  part  to  be  performed,  to  wit:  the  payment  of,  &c,  [setting  forth 
the  terms.  Or,  if  the  lunatic  be  the  vendee,  say:]  That  your  petitioner,  as  com- 
mittee, &c,  be  authorized,  empowered  and  directed,  out  of  the  moneys  and  assets 
belonging  to  the  estate  of  said  lunatic,  in  the  hands  of  your  petitioner,  to  pay  said 
G.  K.  the  residue  of  the  purchase  money  of  said  premises,  to  wit  :  the  sum  of 
$  ,  with  interest  thereon  from  the        day  of  ,'  and  take  from  him  a 

good  and  sufficient  conveyance  [with  full  covenants']  of  said  premises  with  the 
appurtenances,  executed  by  said  G.  K.  [and  his  wife]  to  said  lunatic,  his  heirs 
and  assigns;  or  for  such  other  or  further  relief,  &c. 


Present,  &c. 


No.  387. 

ORDER   OF   REFERENCE. 

At  a  special  term,  &c.  [as  in  No.  2.] 


In  the  matter  of  the  application 
of 

A.  B.,  committee,  4c,  for  spe- 
cific performance  of  contract 
to  convey  lands  by  A.  B.,  a 
lunatic. 


On  reading  and  filing  petition  of  the  above-named  committee,  duly  verified, 
bearing  date,  &c,  together  with  due  proof  of  notice  of  motion  on  G.  K.  [or,  with 
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the  written  consent,  to  the  performance  of  the  contract  therein  mentioned,  of  G. 
K.  thereto  annexed],  on  motion  of  B.  McG.,  it  is  ordered  that  it  be  referred  to  A. 
C.  V.,  Esq.,  of,  &c,  to  ascertain  the  truth  of  the  matters  set  forth  in  said  petition 
and  report  thereon  to  this  court,  the  facts,  together  with  his  opinion,  whether  a 
specific  performance  of  said  contract  ought  to  be  decreed,  with  liberty  to  state 
any  special  circumstances  that  he  may  deem  material  to  enable  the  court  to  make 
such  order  in  the  premises  as  may  be  just. 


No.  388. 

REPORT    OP   REFEREE. 

[The  same  with  necessary  variations  as  No.  318.] 


No.  389. 

ORDER   OP   CONFIRMATION,    AND   DIRECTING   SPECIFIC   PERFORMANCE,    (a) 

[Proceed  as  in  No.  319  (6),  ante,  p.  370,  to  the  *,  then  add:]  And  it  is  further 
ordered,  that  said  contract  be  specifically  performed  by  and  through  said  commit- 
tee, in  the  name  and  on  behalf  of  said  lunatic;  and  that  said  A.  B.,  committee  as 
aforesaid,  be  and  he  hereby  is  authorized,  empowered  and  directed,  out  of  the 
moneys  and  assets  in  his  hands  belonging  to  the  estate  of  said  lunatic,  to  pay  to 
said  G.  K.  the  residue  of  the  purchase  money  of  said  premises,  remaining  unpaid, 
to  wit :  The  sum  of  $  ,  with  interest  thereon  from  the        day  of  ,  on 

the  said  G.  K.  executing  to  said  lunatic,  duly  proved  or  acknowledged,  and 
delivering  to  said  committee  for  said  lunatic,  a  good  and  sufficient  conveyance  of 
said  premises  [with  full  covenants  of  warranty,  or  otherwise,  according  to  the 
contract"],  in  which  his  wife  shall  unite. 

And  it  is  further  ordered,  that  said  committee  report  his  doing  under  this  order 
to  the  court,  with  all  convenient  speed. 

The  premises  to  be  conveyed  to  said  lunatic,  as  described  in  the  petition  herein, 
are  described  as  follows :  [Insert  description.] 


(a)  The  order  is  adapted  to  the  case  of  a  contract  wherein  the  lunatic  is  the  vendee. 
Where  the  lunatic  is  the  vendor,  and  the  committee  is  directed  to  convey,  the  form  will  he 
similar  to  No.  319  (o),  with  the  necessary  variations.  A  clause  may  be  inserted,  after  pro- 
viding for  payment  of  costs  out  of  the  fund  (as  in  No.  319  (a)),  as  follows:  "And  it  is 
further  ordered  that  said  committee  invest  and  keep  out  at  interest,  for  the  benefit  of  said 
lunatic,  the  residue  thereof,  on  bond  and  mortgage  on  unincumbered  real  estate  in  said 
county  [or  state  other  disposition  of  the  same,  according  to  the  direction  given]  and 
apply  no  more  than  the  interest  thereof  to  the  support  of  the  said  lunatic  without  the 
further  order  of  the  court." 


716  APPENDIX  OF  FORMS 

No.  390. 

FINAL  BBPOET   OF  COMMITTEB. 

[Similar  to  No.  305,  toith  the  necessary  variations  to  meet  the  circumstances 
of  the  case.} 


No.  391. 

ORDER   CONFIRMING   REPORT. 

[Same  as  No.  306.] 
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CHAPTER    XVII. 


FORMS  IN  PROCEEDINGS  FOR  SALE  OF  REAL  ESTATE  OF  RELIGIOUS 

CORPORATIONS. 


No.  392. 

PETITION   BY   RELIGIOUS   CORPORATION   TO    SELL   REAL   ESTATE. 
Ante,  p.  414. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  the  Methodist  Episcopal  Congregation,  of,  &c,  respectfully  shows 
to  this  court: 

That  your  petitioners  are  a  religious  corporation,  duly  incorporated  under  the 
act  entitled  "  An  act,  &c.  [stating  the  title,  $fc,  or  show  how  otherwise  incorpo- 
rated.] That,  as  such  incorporated  association,  they  are  the  owners  of  the  fol- 
lowing described  piece  or  parcel  of  land,  situate,  &c. :  [Insert  description.] 

That  they  are  desirous  of  disposing  of  the  said  real  estate;  and  that  P.  K.,  ofj 
&c,  has  offered  and  agreed  to  pay  for  the  same,  upon  receiving  title  thereof,  the 
sum  of  dollars,  which  sum  is  the  fair  market  value  of  said  real  estate,  as 

your  petitioners  verily  believe.     [Or,  if  no  purchaser  has  offered  to  buy,  state  the 
situation  and  full  value  of  the  property.] 

That  your  petitioners  wish  to  sell  said  real  estate  for  the  following  reasons,  viz. : 
[State  the  reasons.] 

That  your  petitioners  are  indebted  to  various  individuals,  residing  in  said  county, 
to  an  amount  in  the  aggregate  equal  to  or  exceeding  the  whole  consideration  which 
they  expect  to  receive  for  said  real  estate  as  aforesaid;  and  that  they  have  no  pro- 
perty with  which  to  pay  said  indebtedness,  except  the  said  real  estate;  that  your 
petitioners  are  desirous  that  the  avails  of  said  real  estate,  when  received  by  them, 
should  be  applied  in  payment  and  discharge  of  said  indebtedness. 

Tour  petitioners,  therefore,  pray  that  by  an  order  of  this  court  your  petitioners 
may  be  authorized  to  sell  the  real  estate  aforesaid  to  the  said  purchaser  upon  the 
terms  aforesaid  [or,  for  not  less  than  the  sum  of  $  ,  &fc] ;  and  that  the  pro- 
ceeds of  such  sale  be  applied  as  above  specified. 

[Signatures  of  a  majority  of  the  trustees.] 

Albany  county,  ss. :  A.  B.,  C.  D.  and  E.  F.,  being  duly  and  severally  sworn, 

each  for  himself,  says,  that  he  resides  in,  &c,  and  is  one  of  the  trustees  of  the 

corporation;  that  the  persons  whose  names  are  subscribed  to  the  foregoing 
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petition  compose  a  majority  of  the  trustees  of  said  corporation;  that  he  has  read 
[or  heard  read]  the  said  petition  subscribed  by  him,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  to  his  own  knowledge,  except  as  to  the  matters 
therein  stated  on  information  or  belief,  and  as  to  those  matters  he  believes  it  to  be 
true. 

And  the  said  deponents,  each  for  himself,  further  says,  that  at  a  meeting  of  the 
qualified  members  of  said  association,  held  at  their  meeting-house,  in,  &c.,  on, 
&c,  the  trustees  aforesaid  were  duly  authorized  by  a  majority  of  said  members 
to  make  this  application  for  the  sale  aforesaid,  upon  the  terms  aforesaid,  and  that 
the  proceeds  thereof  be  applied  as  stated  in  said  petition. 


Sworn,  &c. 


[Names.] 


No.  393. 

ORDER  OF  REFERENCE  THEREON. 
Ante,   p.  415. 


Present,  &c. 


At  a  special  term,  &c.  [as  in  No.  2.] 


In  the  matter  of  the  petition 
of 

the  Methodist  Episcopal  Con- 
gregation of,  <fcc,  for  leave 
to  sell  real  estate. 


("  On  reading  and  filing  the  petition  of  the  above-named  corporation,  bearing  date 
on,  &c,  praying  for  leave  to  sell  the  real  estate  described  in  said  petition,  and  to 
apply  the  proceeds  thereof  to  the  payment  of  the  debts  of  said  corporation,  duly 
verified  by  the  affidavit  of  A.  B.,  C.  D.,  and  B.  P.,  composing  a  majority  of  the 
trustees  of  said  corporation;  on  motion  of  ,  attorney  for  the  petitioners,  it 

is  ordered  *  that  it  be  referred  to  H.  H.,  of,  &c,  to  inquire  into  and  report  upon 
the  matters  in  said  petition  contained,  and  to  inquire  and  report  the  value  of  said 
real  estate,  and  whether  it  will  be  proper  to  have  the  same  sold,  and  if  so,  upon 
what  terms  and  for  what  price,  [and  whether  there  is  any  person  willing  to  pur- 
chase said  real  estate  for  a  fair  and  just  consideration,']  and  whether  the  proceeds 
of  said  sale  ought  to  be  applied  to  the  payment  of  their  debts;  and  whether  said 
corporation  has  any  other  property  out  of  which  to  pay  their  indebtedness,  and 
to  report  the  facts,  with  his  opinion  thereon,  to  this  court  with  all  convenient 


No.  394. 

REPORT    OF   REFEREE. 

Ante,  p.  415. 
Title  as  in  No.  393. 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  the  Supreme  Court,  in  the  above  matter,  dated, 

&c,  by  which  it  was  referred  to  me,  the  undersigned,  of,  &c,  to  inquire  and 


ON  SALE  OF  HEAL  ESTATE  OF  RELIGIOUS  CORPORATIONS.  719 

report,  &o.  [as  in  the  order'],  I,  the  said  referee,  do  report:  That  I  have  been 
attended  by  the  said  trustees  of  said  corporation  and  their  attorney,  and  after 
taking  proofs  of  the  matters  alleged  in  said  petition,  by  the  examination  of  wit- 
nesses produced  before  me,  I  am  satisfied  that  the  facts  stated  in  said  petition  are 
true;  that  the  real  estate  therein  described  is  of  the  value  of  $  ,  and  that 

the  said  corporation  has  no  other  property  out  of  which  to  pay  its  indebted- 
ness ;  that  in  my  opinion  it  would  be  proper,  and  to  its  interest,  to  have  said 
real  estate  sold,  for  not  less  than  the  sum  of  $  ,  and  the  proceeds  thereof 

applied  to  the  payment  of  its  indebtedness;  that  P.  K.  is  willing  to  purchase 
the  same  at  the  price  of  $  ,  to  be  paid  upon  the  delivery  of  the  title  to  him. 

All  which  is  respectfully  submitted. 

H.  H., 
Dated,  &c.  Referee. 


No.   395. 

ORDER  AUTHORIZING   SALE   AND   DISPOSITION   OF    THE   PROCEEDS. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title  as  in  No.  393. 

On  reading  and  filing  the  report  of  H.  H.,-  Esq.,  referee  herein,  (a)  bearing 
date  on,  &c,  whereby  it  appears  [state  substance  of  report]  :  Now,  therefore,  on 
motion  of,  &c,  of  counsel  for  the  petitioners,  [after  hearing,  Sfc,  if  there  has 
been  any  opposition,]  it  is  ordered  that  the  report  be,  and  the  same  hereby  is 
ratified  and  confirmed.  It  is  further  ordered  that  said  trustees  be,  and  they  are 
hereby  authorized  and  empowered  to  sell  the  said  real  estate  at  and  for  the  con- 
sideration named  in  said  report,  to  wit,  for  the  sum  of  $  ,  to  the  said  P.  K.; 
and  to  execute,  acknowledge  and  deliver  to  him  a  good  and  sufficient  deed  of  con- 
veyance for  the  same,  upon  receiving  the  said  purchase  money. 

And  it  is  further  ordered  that  the  proceeds  of  said  sale,  after  paying  the 
expenses  of  this  application,  hereby  adjusted  at  $  ,  be  applied  by  said  trus- 

tees as  follows:  [State  the  manner  in  which  they  are  to  be  applied.] 

The  real  estate  described  in  the  petition  in  this  matter,  and  herein  directed  to  be 
sold  and  conveyed,  is  described  as  follows :  [Insert  description.] 


No.  396. 

ORDER  AUTHORIZING  THE  TRUSTEES  TO  CONTRACT  FOR  A  SALE,  AND  REPORT 
THE  TERMS  THEREOF  TO  THE  COURT. 

Ante,  p.  416. 

[jis  in  No.  394  to  the  *,  then  add:]  that  said  trustees  be,  and  they  are  hereby 
authorized  and  empowered  to  contract,  &c.     [Proceed  as  in  No.  301,  ante,  p.  652, 


(a)  Or,  if  the  order  is  made  without  a  preliminary  referenoe,  say,  "  On  reading  and  filing 
the  petition  of  the  corporation,  duly  verified  by  a  majority  of  the  trustees  thereof, 

by  which  it  appears,  Ac,  &c."     [With  the  affidavits  of         and         ,  thereto  annexed.] 
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from  the  *  to  the  end,  with  the  necessary  variations,  inserting  the  words  "  in  said 
petition,"  in  place  of  "  by  said  referee  in  his  report,"  and  "  trustees,  or  the 
majority  of  them,"  in  place  of  "guardian."'] 


No.  397. 

REPORT   OF   TRUSTEES   THEREON. 
Ante,  p.  416. 

[Similar  to  No.  302,  ante,  p.  653,  with  the  necessary  variations,  omitting  the 
clause  relative  to  release  of  dower,  and  other  matters  specially  applicable  to  sale  of 
infants'  estates.'] 


No.  398. 


ORDER  THEREON,   AUTHORIZING   CONVEYANCE   AND  DISPOSITION   OP   THB 

PROCEEDS. 


Ante,  pp.  416,,  417. 
[Same  as  No.  393.] 
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CHAPTER  XVIII. 


FORMS  IN  PROCEEDINGS  BY  JUDGMENT  CREDITOR  AGAINST  A  COR- 
PORATION AFTER  EXECUTION  RETURNED  UNSATISFIED. 


No.  399. 

PETITION   BT  JUDGMENT   CREDITOR. 

Ante,  pp.  419,  420. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  A.  B.,  of,  &c,  respectfully  shows :  That  heretofore,  to  wit,  on 
the         day  of  ,  your  petitioner  obtained  a  judgment  in  the  Supreme  Court 

of  the  State  of  New  York  against  the  railroad  company,  (which  at  the  time 

aforesaid  was,  and  still  is,  a  corporation,  duly  incorporated  under  the  laws  of 
this  State,)  for  the  sum  of  $  ,  damages,   and  $  ,  costs,  which  judg- 

ment was  duly  entered  and  docketed  in,  &c,  &c.  [Set  forth  facts  in  regard  to 
judgment;  also,  the  issuing  and  return  of  execution  unsatisfied,  as  in  complaint 
in  a  creditor's  action,  No.  135  (o),  ante,  pp.  545,  546.] 

Your  petitioner  further  shows- that  no  part  of  said  judgment  has  been  paid,  and 
that  the  whole  amount  thereof  is  due,  with  interest  from  the  day  of 

\Or,  state  how  much  is  due.] 

Wherefore  your  petitioner  prays,  on  behalf  of  himself,  and  all  others  similarly 
situated,  who  may  come  in  and  contribute  to  the  expenses  hereof,  that,  pursuant 
to  the  statute  in  such  case  provided,  the  stock,  property,  things  in  action  and 
effects  of  said  corporation  may  be  sequestrated;  that  a  receiver  thereof  may  be 
appointed,  with  the  usual  powers  and  duties,  and  with  the  usual  directions  to 
take  into  possession  and  sequestrate  such  property,  things  in  action  and  effects, 
and  convert  the  same  to  money,  and  pay  therefrom  to  your  petitioner  the  amount 
of  his  said  judgment  and  interest,  with  the  costs  of  these  proceedings.  Or  for 
such  other  or  further  relief  as  the  court  shall  think  proper  to  grant,  &c. 

And  your  petitioner  will  ever  pray,  &c. 

A.  B. 
Dated,  &c. 

(Jurat  as  in  No.  327  (a),  ante,  p.  675.) 
v.  S.   59 
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No.  400. 

NOTICE   OP   PRESENTATION   OF   PETITION. 

Ante,  p.  42(1. 
Title  of  the  cause,  (o) 
To  G.  C.,  Esq.,  President,  &c. : 

Take  notice,  that  upon  the  petition,  with  a  copy  of  which  you  are  herewith 
served,  a  motion  will  be  made  at  the  next  special  term  of  the  Supreme  Court, 
appointed  to  be  held  at  the  City  Hall,  in  the  city  of  Albany,  on  the  day  of 

,  at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  that  the  prayer  of  the  petition  be  granted;  that  is  to 
say,  that  *  the  stock,  property,  &c,  &c.  [as  in  prayer  of  petition.} 

Yours,  &c, 
Dated,  &c.  M.  C.  N., 

Attorney  for  plaintiff. 


No.  401  (a). 

ORDER   SEQUESTRATING  PROPERTY   OF    CORPORATION,  APPOINTING   RECEIVER, 
AND   RESERVING   DIRECTIONS   AS    TO   DISTRIBUTION    OF   ASSETS. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  of  the  cause. 

On  reading  and  filing  petition  of  A.  B.,  of,  &c,  a  creditor  by  judgment  of  the 
railroad  company,  praying,  &c.  [state  substance  of  prayer} ;  and  after 
hearing  counsel  for  the  respective  parties  [or,  on  proof  of  due  service  of  copy 
thereof  and  notice  of  motion,  no  one  appearing  to  oppose},  on  motion  of  J.  L.  F., 
of  counsel  for  the  petitioner,  it  is  ordered  *  that  the  stock,  property,  things  in 
action,  and  effects  of  the  said  company  be  sequestrated : 

And  it  is  further  ordered  that  G.  H.,  Esq.,  of,  &c,  be,  and  he  is  hereby 
appointed  receiver  of  the  said  stock,  property,  things  in  action  and  effects  of  said 
company,  with  the  usual  powers  and  duties,  according  to  the  practice  of  the  court, 
upon  his  executing  and  acknowledging,  in  the  usual  form,  a  bond  to  the  people  of 
this  State  in  the  penalty  of  $  ,  with  two  sufficient  sureties,  freeholders  or 

householders  of  said  county  of  ,  (who  shall  severally  justify  that  they  are 

each  worth  double  the  amount  of  such  penalty,)  conditioned  for  -f  the  faithful 
discharge  of  the  duties  of  his  appointment,  and  for  the  due  accounting  for  all 
moneys  received  by  him  as  such  receiver,  which  bond  is  to  be  approved  as  to  its 
form  and  manner  of  execution  by  a  justice  of  this  court,  and  filed  in  the  office  of 
the  clerk  of  said  county  of  ;  and  that  upon  filing  said  bond,  so  approved, 

said  receiver  do  forthwith  proceed  to  take  possession  of  and  sequestrate  the  said 
stock,  property,  things  in  action,  and  effects  of  said  corporation,  and  convert  the 
same  into  money  with  all  convenient  speed. 


(a)  The  action  in  which  judgment  was  rendered  and  execution  issued. 
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That  said  receiver  do  also  forthwith  proceed  and  recover,  by  process  of  law  or 
otherwise,  pursuant  to  the  statute  in  such  case  provided,  any  sum  which  may 
remain  due  upon  any  share  of  stock  subscribed  in  said  corporation,  if  the  person 
so  indebted  be  not  wholly  insolvent.  \A  clause  may  be  inserted  that  he  also  pro- 
ceed against  directors  or  others  who  have  improperly  disposed  of  or  misapplied  the 
property  of  the  corporation,  (o)  ] 

And  it  is  further  ordered  that  said  receiver,  in  the  discharge  of  the  duties  of  his 
trust,  be  vested  with  all  the  rights  and  powers  and  be  subject  to  all  the  duties  and 
liabilities  declared  by  statute  in  such  cases,  and  proceed  in  all  respects  pursuant 
to  article  three,  title  four,  chapter  eight,  part  third,  of  the  Revised  Statutes, 
(except  that  before  any  distribution  of  any  portion  of  said  funds  <fiir  assets  shall  be 
made,  and  within  months  from  the  date  of  this  order,  the  said  receiver 

report  to  this  court  his  proceedings  under  this  order,  with  an  exhibit  of  the 
accounts  and  demands  for  and  against  said  company,  and  all  its  open  and 

subsisting  contracts,  and  a  statement  of  the  amount  of  money  and  assets  in  the 
hands  of  said  receiver,  together  with  a  statement  of  his  expenses  and  commis- 
sions; to  the  end  that  such  order  may  be  made  in  regard  thereto  as  the  nature  of 
the  case  may  require.  And  it  is  further  ordered  that  until  the  coming  in  of  said 
report,  and  the  hearing  thereon,  the  question  as  to  the  distribution  of  said  assets 
and  moneys,  and  of  the  rights  and  interests  of  the  respective  parties  claiming  the 
same  or  any  portion  thereof,  and  other  questions  not  herein  disposed  of,  including 
the  question  of  costs,  be  reserved  for  further  directions.)  (6) 


No.  401  (6). 

THE   LIKE,    DIRECTING    REFERENCE    AS    TO    ISSUES;   AND   TO   REPORT    A   SUITABLE 
PERSON   TO    BE   APPOINTED    RECEIVER,  WITH   PRELIMINARY   INJUNCTION. 

Ante,  p.  420,421. 

[Same  as  the  foregoing  to  the  *,  then  add:']  that  it  be  referred  to  R.  C.  M., 
Esq.,  of,  &c,  to  inquire  into  the  truth  of  the  matters  set  forth  in  said  petition, 
and  report  thereon  the  facts,  with  his  conclusions  of  law  and  opinion  thereon. 
It  is  further  ordered  that  said  referee,  in  case  he  find  the  matters  set  forth  in  said 
petition  to  be  true,  report  to  the  court  the  name  of  a  suitable  and  proper  person 
to  be  appointed  receiver  of  the  stock,  property,  things  in  action,  and  effects  of  said 
company,  together  with  the  amount  of  the  security  to  be  given  by  him,  and 
as  to  the  sufficiency  of  the  persons  who  may  be  proposed  as  sureties  for  such 
receiver. 


(a)  Under  the  provisions  of  the  act  of  1852.     See  Laws  of  1852,  chap.  71,  §  4. 

(o)  The  foregoing  clause  of  the  order,  in  parentheses,  is  necessary  only  where  the  court 
directs  the  question  of  the  distribution  of  the  assets  to  be  reserved  for  further  directions. 
It  may  be  omitted  entirely  (if  such  be  the  direction  given),  and.  in  place  of  it  may  be 
inserted  the  clause  in  No.  403,  post,  from  the  *  to  the  close.  The  receiver  may  then  pro- 
ceed to  the  distribution  of  the  assets,  before  making  any  report  to  the  court;  and  thereupon 
account  for  the  same  in  the  manner  pointed  out  in  the  text,  ante,  p.  428-430. 
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And  it  is  further  ordered,  that  in  the  meantime  and  until  the  further  order  of 
the  court,  the  said  company,  its  officers,  directors,  attorneys  and  agents,  be, 

and  they  hereby  are  restrained  and  enjoined  from,  &c.  [same  as  in  No.  166  to 
the  *] ;  and  that  all  further  questions  be  reserved  until  the  coming  in  of  the  report 
of  said  referee  and  further  order  of  the  court. 


No.  402. 

BOND   OP   RECEIVER. 

[Similar  to  No.  144,  ante,  p.  556,  with  the  necessary  variations.~\ 


No.  403. 

PINAL   DECREE   UPON   REPORT   OP   REFEREE,   DIRECTING  APPOINTMENT   OP 
RECEIVER  AND   DISTRIBUTION. 

Ante,  p.  422. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 
Title,  of  the  cause. 

On  reading  and  filing  the  report  of  R.  0.  M.,  Esq.,  referee  herein,  bearing  date, 
&c,  and  the  schedules  thereto  annexed,  exhibiting  an  account  of  the  claims  and 
demands  against  said  company,  with  a  statement  of,  &c,  &c,  from  which 

report  it  also  appears  that  G.  H.,  Esq.,  of,  &c,  is  a  suitable  and  proper  person  to 
be  appointed  receiver  herein,  and  that  the  security  offered  by  him,  &c,  &c,  &c. 
[stating  the  substance  of  the  report}  :  Now,  therefore,  on  proof  of  due  service  of 
notice  upon  all  the  parties  in  interest,  and  after  hearing,  &c,  &c,  on  motion  of 
J.  L.  E.,  of  counsel  for  the  petitioner  herein,  it  is  ordered  that  the  said  report  be, 
and  the  same  hereby  is  ratified  and  confirmed. 

And  it  is  further  ordered  that  the  stock,  property,  things  in  action,  and  effects 
of  the  said  company  be  sequestrated;  and  that  said  G.  H.,  Esq.,  of,  &c,  be, 

and  he  is  hereby  appointed  receiver  thereof,  with  the  usual  powers  and  duties,  on 
his  executing,  acknowledging  and  filing,  with  the  clerk  of  the  county  of  ,  a 

bond  in  the  penalty  of  $  ,  with  the  said  and  ,  sureties  therein 

conditioned  for,  &c,  &c.  [Proceed  as  in  No.  401  (a)  from  the  f,  omitting  the 
clause  at  the  end  in  parentheses;  in  place  of  which  may  be  added  as  follows:}*  That 
said  receiver  proceed,  in  all  respects  pursuant  to  the  provisions  of  the  said  statute, 
to  make  the  several  dividends  required  by  said  statute  among  all  those  who  shall 
have  exhibited  and  established  their  claims  as  creditors  before  him  pursuant  to 
said  statute,  and  whose  debts  shall  have  been  ascertained,  and  in  the  mode  and 
manner  in  and  by  said  statute  pointed  out;  and  that  within  three  months  after 
the  time  required  for  making  the  second  dividend  (unless  sooner  required  by  the 
court),  the  said  receiver  render  a  full  and  accurate  account  of  all  his  proceedings, 
on  oath,  to  the  court. 

[And  it  is  further  ordered,  that  before  any  dividend  be  made  the  said  receiver 
pay  out  of  the  said  assets  to  the  attorney  for  the  petitioner  herein,  the  sum  of 
$  ,  hereby  adjusted  and  allowed  as  the  cost  of  these  proceedings.] 
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CHAPTER  XIX. 

FORMS  IN  PROCEEDINGS  FOR  VOLUNTARY  DISSOLUTION  OF 
CORPORATION. 


No.  405. 

PETITION   BY   DIRECTORS    FOB  VOLUNTARY   DISSOLUTION   OP   CORPORATION. 
Ante,  pp.  431,  432. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  the  undersigned,  directors,  [or  the  majority  of  the  directors]  of 
the  company,  respectfully  showeth : 

That  the  said  company  is  a  corporation,  duly  incorporated  under  the  pro- 

visions of  an  act  entitled,  &c,  &c.  [stating  the  statute  under  which  the  company 
is  incorporated.'] 

That  your  petitioners  constitute  the  president  and  directors  [or  the  majority  of 
the  directors,  trustees,  or  other  officers']  of  the  said  corporation. 

That  the  said  company  was  incorporated  on  the  day  of  ,  and  from 

that  time  to  the  present  has  transacted  business  as  such  corporation,  at  its  prin- 
cipal place  of  business  in  the  city  of 

That  within  the  past  year  the  said  company  has  sustained  great  losses,  by  rea- 
son of,  &c.  [State  the  general  character  of  the  same.]  And  that  by  reason  of 
such  losses  its  stock,  property  and  effects  have  been  so  far  reduced  that  it  will  not 
be  able  to  pay  all  just  demands  to  which  it  is  liable;  and  that  it  cannot  afford  a 
reasonable  security  to  those  who  may  deal  with  the  said  company.  [Or  state 
any  reason  to  show  that  a  dissolution  will  be  beneficial  to  the  interests  of  the 
stockholders.] 

Your  petitioners  further  show  that  the  schedule  hereto  annexed,  marked  A, 
exhibits  a  full,  just  and  true  inventory  of  all  the  estate,  both  real  and  personal,  in 
law  and  equity,  of  said  corporation,  and  of  all  the  books,  vouchers  and  securities 
relating  thereto. 

Your  petitioners  further  show,  that  schedule  marked  B,  hereunto  annexed,  is  a 
full,  just  and  true  account  of  the  capital  stock  of  said  corporation,  specifying  the 
names  of  the  stockholders,  their  residences,  when  known,  the  number  of  shares 
belonging  to  each,  the  amount  paid  in  upon  such  shares  respectively,  and  the 
amount  still  due  thereon. 

Your  petitioners  further  show  that  schedule  marked  C,  hereunto  annexed, 
exhibits  a  statement  of  all  incumbrances  on  the  property  of  said  corporation,  by 
judgment,  mortgage,  pledge  or  otherwise. 
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And  your  petitioners  further  show,  that  schedule  marked  D,  hereunto  annexed, 
exhibits  a  full  and  true  account  of  all  the  creditors  of  said  corporation  and  of  all 
the  engagements  entered  into  by  said  corporation  which  are  not  fully  satisfied  or 
canceled,  specifying  the  place  of  residence  of  each  creditor,  and  of  every  person  to 
whom  such  engagements  were  made,  so  far  as  known;  the  sum  owing  to  each 
creditor;  the  nature  of  each  debt  or  demand;  and  the  true  cause  and  considera- 
tion of  such  indebtedness,  in  each  case. 

Your  petitioners  therefore  pray,  that  the  said  corporation  may,  by  the  order  or 
decree  of  this  court,  be  dissolved,  and  that  a  receiver  may  be  appointed,  with  the 
powers  and  duties  of  receivers  in  such  cases,  and  under  the  usual  directions,  pur- 
suant in  all  respects  to  the  statute  in  such  case  provided,  and  the  rules  and  prac- 
tice of  the  court. 

And  your  petitioners  will  ever  pray,  &c. 

[Names  of  petitioners.] 
Dated,  &c. 

(Annex  schedules.) 

Rensselaer  county,  ss. :  A.  B.,  C.  D.,  E.  F.,  &c,  &c.  [stating  the  names],  being 
severally  duly  sworn,  each  for  himself,  deposes  and  says,  that  the  facts  stated  in 
the  foregoing  petition,  by  him  subscribed,  and  the  schedules,  accounts,  inventories 
and  statements  thereto  annexed  are  just  and  true,  so  far  as  he  knows  or  has  the 
means  of  knowing. 

[Names  of  deponents.] 
Sworn,  &c. 


Present,  &c 


No.  406. 

ORDER   THEREON. 
Ante,  p.  432. 

•  At  a  special  term,  &c.  [as  in  No.  2.] 


In  the  matter 
of 
The  application  of  the  President  and 
Directors  of  the  ,  for  a 

voluntary  dissolution. 


On  reading  and  filing  the  petition  of  the  president  and  [majority  of  the]  direc- 
tors of  the  company,  and  the  schedules  thereto  annexed,  duly  verified 
by  the  petitioners,  and  bearing  date  on,  &c.,  on  motion  of  0.  F.  T.,  of  counsel  for 
the  petitioners,  it  is  ordered  that  all  persons  interested  in  such  corporation  or  hav- 
ing claims  against  the  same  show  cause,  if  any  they  have,  why  such  corporation 
should  not  be  dissolved  before  J.  B.  G.,  Esq.,  who  is  hereby  appointed  referee  for 
that  purpose,  at  his  office,  in  the  city  of  Troy,  on  the  day  ,  1862,  at 
10  o'clock  in  the  forenoon.  And  it  is  further  ordered  that  said  referee  hear  the 
proofs  and  allegations  of  the  parties,  and  take  testimony  in  relation  to  the  matters 
set  forth  in  said  petition,  and  report  the  same  to  the  court  with  all  convenient 
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speed,  with  a  statement  of  the  property,  effects,  debts,  credits  and  engagements  of 
such  corporation,  and  of  all  other  matters  and  things  pertaining  to  the  affairs  of 
such  corporation. 


No.  407. 

AFFIDAVIT  OF  PUBLICATION. 

SUPREME  COURT: 
Title  as  in  the  foregoing. 

Rensselaer  county,  ss:  C.  P.  T.,  of,  &c,  being  duly  sworn,  says  that  the  order 
of  which  the  annexed  is  a  printed  copy  has  been  duly  published  three  weeks  suc- 
cessively, once  in  each  week,  in  the  state  paper,  commencing  on  the  day 
of  ,  and  also  in  the  ,  a  newspaper  published  in  the  city  of  , 

where  the  principal  place  of  conducting  the  business  of  said  corporation  is,  once  a 
week  for  three  weeks  successively,  commencing  on  the        day  of 

C.  F.  T. 
Sworn,  &c. 


No.  408. 

BEPOB.T   OF   BEFEEJGE. 

Ante,  p.  432. 
Title  as  in  the  foregoing. 
To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  subscriber,  the  referee  to  whom  it  was  referred  by  an  order  heretofore 
made  in  this  matter  bearing  date,  &c,  by  which  it  was  ordered  among  other  things 
to  hear  the  proofs  and  allegations  of  the  parties  interested,  and  to  take  testi- 
mony upon  the  matters  set  forth  in  said  petition,  and  report  the  same  to  the 
court  with  a  statement,  &c,  [as  in  the  order,']  respectfully  report: 

That  due  proof  having  been  made  by  affidavit  (which  is  hereto  annexed,)  of  the 
publication  of  said  order  as  required  by  statute,  I  proceeded  to  a  hearing  of  the 
matters  so  referred,  being  attended  by  C.  F.  T.,  Esq.,  the  counsel  for  the  peti- 
tioner, and  also  by  and  ,  &c,  [mentioning  the  names  of  the  par- 
ties who  appear.}  That  I  thereupon  heard  the  proofs  and  allegations  of  the  said 
parties,  and  took  testimony  in  relation  to  the  matters  set  forth  in  said  petition, 
and  also  in  regard  to  such  other  matters  and  things  pertaining  to  the  affairs  of 
said  corporation  as  were  brought  before  me;  which  testimony,  duly  subscribed  by 
the  respective  witnesses  and  certified  by  me,  is  hereto  annexed. 

I  further  report  that  schedules  A,  B,  and  0.,  annexed  to  said  petition,,  are  in 
all  respects  just  and  true  [or,  that  schedule  A  is  just  and  true  with  the  exception 
of  several  items  of  personal  property  contained  in  the  additional  schedule  hereto 
annexed  marked  F,  which  I  find  belongs  to  said  corporation,  and  is  to  be  added  to 
said  schedule;  or  state  otherwise,  as  the  facts  may  be.] 

I  further  find  that  schedule  D  is  to  be  amended  and  corrected  by  adding  thereto 
the  several  debts  of  said  corporation,  proved  before  me  and  not  entered  on  said 


728  APPENDIX  OF  FORMS 

schedule,  and  which  are  contained   in  the  additional  schedule  hereto  annexed, 
marked  G.,  which  shows  the  name  of  each  of  said  creditors,  the  sum  due  him, 
his  place  of  residence,  the  nature  of  the  deht,  and  the  true  cause  and  considera- 
tion of  the  indebtedness. 
All  which  is  respectfully  submitted. 

J.  B.  G., 

Dated,  &c.  Keferee. 


No.  409  (a). 

ORDER  OR  DECREE  FOR  DISSOLUTION  AND  APPOINTMENT  OF  RECEIVER. 
Ante,  pp.  434,  435. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title,  as  in  No.  406. 

On  reading  and  filing  petition  in  this  matter,  duly  verified,  and  the  report  of  J. 

B.  G.,  Esq.,  referee,  with  the  testimony  and  schedules  thereto  annexed,  bearing 
date  on,  &c,  with  due  proof  that  notice  of  the  order  herein  requiring  all  persons 
interested  in  said  corporation  to  show  cause  before  said  referee  why  said  corpora- 
tion should  not  be  dissolved,  had  been  duly  published  for  the  time  and  in  the 
manner  required  by  statute;  and  after  hearing  counsel  for  the  parties  interested 
herein,  and  the  said  testimony  so  reported  being  duly  considered,  on  motion  of 

C.  F.  T.,  of  counsel  for  the  petitioners,  it  is  ordered  and  decreed  that  the  said  cor- 
poration be  and  the  same  hereby  is  dissolved,  and  shall  from  henceforth  cease  and 
determine. 

And  it  is  further  ordered  *  that  G.  H.,  Esq.,  of,  &c,  be  and  he  hereby  is 
appointed  receiver  of  all  the  stock,  property,  things  in  action  and  effects  of  said 
corporation,  with  the  usual  powers,  &c,  &c,  [proceed  as  in  No.  401  (a)  or  No. 
403,  to  the  end.'] 


No.  409  (6). 

THE  LIKE,  REFERRING  IT  TO  A  REFEREE  TO  NOMINATE  OR  APPOINT  A  RECEIVER. 

[Same  as  the  foregoing  to  the  *,  then  add:]  that  it  be  referred  back  to  the  said 
referee,  J.  B.  G.,  Esq.,  to  inquire  and  report  to  the  court  the  name  of  a  suitable 
and  proper  person  to  be  appointed  receiver,  and  the  amount  of  the  security  to  be 
given  by  such  receiver;  and  also  inquire  into  the  sufficiency  of  the  sureties  pro- 
posed for  such  receiver,  and  report  thereon  to  the  court  with  all  convenient  speed. 
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CHAPTER  XX. 

FORMS  OF  PROCEEDING  AGAINST  INSOLVENT  MONEYED  OR  INSUR- 
ANCE CORPORATIONS  FOR  INJUNCTION,  ETC. 


No.  410. 

PETITION  BY  CREDITOR.  OR  STOCKHOLDER. 
Ante,  pp.  438,  439. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  A.  B.,  of,  &c,  respectfully  shows  that  the  bank  of  the 

city  of  is  a  corporation  having  banking  powers,  duly  incorporated  under 

the  act,  &c.,  and  its  banking  house  is  at  the  said  city  of  [or,  that  such  com- 

pany is  a  corporation  authorized  by  law  to  make  insurances  against  loss  by  fire, 
fyc,  fyc,  as  the  case  may  be.] 

That  your  petitioner  is  a  stockholder  in  said  company,  [or  a  creditor  of  said 
company  by  judgment  of  the  Supreme  Court  entered  in  the  county  of  ,  on 

the         day  of  ,  for  the  sum  of  $  ,  damages  and  costs.'] 

That  said  bank  is  insolvent  and  unable  to  pay  its  debts,  and  that  it  has 

so  remained  for  more  than  one  year  last  past,  [or,  that  it  has  suspended  its  ordi- 
nary or  lawful  business  for  more  than  one  year  last  past;  or,  that  it  has  refused 
and  neglected  to  pay  the  judgment  of  your  petitioner,  and  other  evidences  of  debt, 
for  more  than  one  year  last  past;  or,  if  the  petition  be  founded  on  a  violation  of 
any  act  of  its  incorporation,  set  forth  the  facts  thereof  in  detail.] 

Wherefore  your  petitioner  prays  that  by  an  order  of  this  court  the  said  corpo- 
ration and  its  officers  may  be  restrained  and  enjoined  from  exercising  any  of  its 
corporate  rights,  privileges  and  franchises,  and  that  said  corporation,  its  officers, 
directors,  agents  and  attorneys,  be  restrained  and  enjoined  from  collecting  or  re- 
ceiving any  debts  or  demands,  and  from  paying  out  or  in  any  way  transferring  or 
delivering  to  any  person  any  of  the  moneys,  property  or  effects  of  such  corpora- 
tion, until  the  court  shall  otherwise  order.  And  that  a  receiver  may  be  appdinted 
with'  all  the  pdwers  and  duties  of  receivers  in  such  cases,  and  with  the  usual  direc- 
tions pursuant  in  all  respects  to  the  statute  in  such  case  provided,  and  the  rules 
and  practice  of  the  court. 

And  your' petitioner  will  ever  pray,  &c. 

a.  a. 

Dated,  &c. 
(Add  jurat,  as  in  No.  327  (a).  ) 
v.  s.    60 
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No.  411. 

NOTICE  OF  PRESENTATION  OF  PETITION. 

Ante,  p.  439. 
SUPREME  COURT: 


In  the  matter 
of 
The  application  of  A.  B.,  »  stockholder 
of  the  Bank,  for  an  injunc- 

tion, See.,  against  said  bank,  as  an 
insolvent  corporation. 

To  the  Bank: 

Take  notice  that  upon  the  petition,  a  copy  of  which  is  herewith  served,  a  motion 
will  be  made  at  the  next  special  term  of  this  court  appointed  to  be  held  at  the 
City  Hall,  in  the  city  of  Albany,  on  the  last  Tuesday  of  November,  A.  d.  1862,  at 
the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,*  for  an  injunction  and  a  receiver  pursuant  to  the  prayer  of  said  petition, 
with  costs  of  this  application ;  or  for  such  other  or  further  order  as  the  court  shall 
think  proper  to  grant. 

Yours,  &c, 

C.  F.  T.", 
Att'y  for  Petitioner. 
Dated,  &c. 


No.  412. 

ORDER  TO  SHOW  CAUSE. 
Ante,  p.  439. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  the  foregoing. 

On  the  petition  in  this  matter  of  A.  B.,  a  stockholder  of  the  hank,  bear- 

ing date,  &c,  praying  for  an  injunction  and  receiver  against  the  said  bank  as  an 
insolvent  corporation,  on  motion  of  C.  F.  T.,  attorney  for  petitioner,  it  is  ordered 
that  the  said  bank  show  cause  at  the  next  special  term  of  this  court 

appointed  to  be  held  at  the  City  Hall,  in  the  city  of  Albany,  on  the  last  Tuesday 
of  November,  a.  d.,  1862,  at  the  opening  of  the  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  *  an  injunction  should  not  be  granted 
against  the  said  bank  and  its  officers,  and  a  receiver  of  its  stock,  property  and 
effects  appointed  pursuant  to  the  prayer  of  the  said  petition,  with  costs  of  this 
application  to  be  adjudged  by  the  court. 


IN  PROCEEDINGS  TO  ENJOIN  INSOLVENT  CORPORATIONS .   ^l 
No.  413  (a). 

ORDER  OF  REFERENCE. 

Ante,  p.  440. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  411. 

On  reading  and  filing  the  petition  in  this  matter  of  A.  B.,  one  of  the  stockholders 
of  said  bank,  duly  verified,  bearing  date,  &c,  and  praying,  &c,  [or,  on  the 

hearing  upon  the  order  to  show  cause  why  an  injunction  against  said  bank,  as  an 
insolvent  institution,  should  not  be  allowed,  and  a  receiver  appointed,  which  bears 
date,  Sec.,]  and  on  reading  and  filing  affidavits  in  opposition  thereto,  after  hearing 
counsel  for  the  respective  parties,  on  motion  of  C.  F.  T.,  of  counsel  for  the  peti- 
tioner, it  is  ordered  that  it  be  referred  to  D.  L.  S.,  Esq.,  of  the  city  of  Troy,  to 
take  testimony  in  regard  to  the  matters  set  forth  in  said  petition;  to  hear  the 
proofs  and  allegations  of  the  parties;  and  to  report  thereon  the  facts,  together  with 
the  testimony  so  taken  by  him,  with  all  convenient  speed. 


No.  413  (6). 

THE  LIKE  DIRECTING  INJUNCTION  PROVISIONALLY,  AND  REFERENCE  TO  NOMINATE 

RECEIVER. 

[Same  as  foregoing,  then  add:] 

And  it  is  further  ordered  that  said  referee  also  ascertain  and  report  the  name  of 
a  suitable  and  proper  person  to  be  appointed  receiver,  together  with  the  amount  of 
the  penalty  of  the  bond  which  should  be  given  by  such  receiver,  and  as  to  the 
sufficiency  of  the  sureties  proposed  for  him.  And  it  is  further  ordered  that  in  the 
meantime,  and  until  the  further  order  of  the  court,  the  said  corporation  and  its 
officers  be  and  they  hereby  are  restrained  and  enjoined  from  exercising  any  of  the 
corporate  rights,  privileges  and  franchises  of  said  corporation,  and  that  said  bank, 
its  directors,  officers,  agents  and  attorneys,  be  restrained  and  enjoined  from  col- 
lecting or  receiving  any  debts  or  demands,  and  from  paying  out  or  in  any  way 
transferring  or  delivering  to  any  person  any  of  the  moneys,  property  and  effects 
of  said  corporation. 


No.  414. 

FINAL   ORDER   FOR   DISSOLUTION,  AND   APPOINTING   RECEIVER   TO    WIND   UP 
AFFAIRS  OF  INSOLVENT  CORPORATION. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 

Title  as  in  No.  411. 

On  reading  and  filing  petition  of  A.  B.,  a  stockholder  [or  judgment  creditor] 
of  the  Bank,  duly  verified,  and  bearing  date  on,  &c,  praying  for  an  injunc- 
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tion,  &c.  [Set  forth  prayer  of  petition;  or,  on  reading  and  filing  report  of 
referee,  bearing  date  on,  Sfc,  whereby  it  appears,  Sfc.~\  Now,  on  proof  of  service 
of  due  notice  of  the  application  on  the  parties  interested,  and  on  hearing  counse' 
for  the  respective  parties  who  have  appeared,  on  motion  of  0.  F.  T.,  attorney  for 
the  petitioner,  it  is  ordered  and  decreed  that  the  said  corporation,  the  said 
Bank,  be,  and  the  same  hereby  is  dissolved,  and  shall  from  henceforth  cease  and 
determine. 

And  it  is  further  ordered  that  G.  H.,  Esq.,  of,  &c,  be,  and  he  hereby  is 
appointed  receiver  of  all  the  stock,  &c,  &c.  [as  in  Nos.  401  (a)  and  403,  to  the 
end.  A  clause  may  be  inserted  as  follows:']  It  is  further  ordered^that  said 
receiver  keep  an  account  of  all  moneys  received  by  him,  and  on  the  first  days  of 
January,  April,  July  and  October  in  each  and  every  year,  make  and  file  in  the 
office  of  the  clerk  of  county;  a  written  statement,  verified  by  his  oath,  that 

such  statement  is  correct  and  true,  showing  the  amount  of  money  received  by  him, 
his  agents  or  attorneys,  the  amount  he  has  a  right  to  retain  under  the  provisions 
of  the  statute,  the  items  for  which  he  claims  to  retain  the  same,  and  the  distribu 
tive  share  due  each  person  interested  therein.  And  that  he  pay  such  distributive 
share  to  the  person  or  persons  entitled  thereto,  on  demand,  at  any  time  thereafter. 
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CHAPTER  XXI. 

FORMS  IN  PROCEEDINGS  TO  COMPEL  THE  EXECUTION  OR  RESTRAIN 
THE  ABUSE  OF  CORPORATE  POWERS. 


No.  415. 

PETITION   BT  STOCKHOLDER   OB   DIRECTOR,  ETC.,  OP   CORPORATION. 
Ante,  p.  443. 

To  the  Supreme  Court  of  the  State  of  New  York: 
The  petition  of  A.  B.,  of,  &c,  respectfully  shows: 

That  your  petitioner  is  a  stockholder  in  the  company,  which  is  a  corpora- 

tion duly  incorporated  under,  &c.  [set  forth  act  of  incorporation],  and  having  its 
principal  place  of  business  at  the  city  of 

That  the  affairs  of  said  company  are  managed  by  a  president  and  trustees 

lor  directors,  as  the  case  may  be] ;  and  that  the  names  of  the  present  president 
and  trustees  are:  B.  C,  president  of  said  company;  C.  D.,  E.  F.,  &c.  {naming 
them],  the  trustees  thereof. 

That  the  said  B.  C,  the  president  of  said  corporation  [or  C.  J).,  one  of  the 
trustees,  Sfc,  Sfc.,]  has  grossly,  and  as  your  petitioner  is  informed  and  verily 
believes,  knowingly  and  wilfully  mismanaged  the  affairs  of  said  corporation,  to  the 
great  loss  and  injury  of  said  corporation  and  its  stockholders. 

That  having  obtained  possession  of  a  large  amount  of  the  funds  of  said  com- 
pany, to  wit,  the  sum  of  not  less  than  $  ,  for  the  sole  and  special  purpose 
of  applying  the  same,  under  resolution  duly  passed  by  the  said  board  of  trustees 
(a  copy  of  which  is  hereto  annexed)  to  the  payment  and  discharge  of  the  several 
debts  and  demands  specified  in  said  resolution,  he  has  applied  the  same  to  his  own 
use,  by  investing  the  whole  or  the  greater  portion  thereof  in  the  purchase  of  real 
estate,  taking  the  title  in  his  own  name,  and  leaving  the  said  debts  and  demands 
wholly  unpaid. 

That  said  B.  C.  has  also  [state  any  other  facts  showing  the  gross  misconduct  of 
the  trustee;  and  in  like  manner  set  forth,  the  substance  of  the  allegation  in  any 
other  of  the  various  cases  specified  by  statute.]  (o) 

Wherefore  your  petitioner  prays  that  the  said  B.  C.  may  be  removed  .from  his 
office  of  trustee  [or  director,  Sfc]  of  said  company,  and  that  this  court  may  order 
and  direct  a  new  election  to  be  held  by  the  said  board  of  trustees,  pursuant  in  alj 

(o>  See  statute  in  full',  quoted^  ante,  pp.  442,  443. 
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respects  to  the  provisions  of  their  said  act  of  incorporation  and  their  by-laws,  to 
supply  the  vacancy  caused  by  such  removal. 
And  your  petitioner  will  ever  pray,  &c.  A.  B. 

Dated,  &c. 

(Add  jurat  as  in  No.  327  (a).  ) 

No.  416. 

NOTICE   OF   PRESENTATION   THEREOF. 

[Same  as  No.  411,  to  the  *,  with  necessary  variation  in  the  title;  then  add  :] 
that  you,  the  said  B.  C,  be  removed  from  your  office  of  trustee  of  the 
company;  and  for  an  order  that  a  new  election  be  held  by  said  board  of  trustees, 
to  fill  the  vacancy  caused  by  such  removal. 

Yours,  &c, 
Dated,  &c.  C.  P.  T., 

To  the  company  and  B.  C.  Attorney  for  petitioner. 

No.   417. 

ORDER   TO   SHOW   CAUSE   ON    PETITION   PRESENTED   EX    PARTE. 

[Same,  with  necessary  variations  in  the  recital,  as  in  No.  412,  to  the  *;  then 
add:"]  why  B.  0.,  one  of  the  trustees  of  said  company,  should  not  be 

removed  from  his  office  as  such  trustee;  and  a  new  election  ordered  pursuant  to 
the  act  of  incorporation  and  the  by-laws  of  said  corporation,  to  supply  such 
vacancy. 

[If  necessary,  as  in  case  the  application  be  to  restrain  and  prevent  a  threatened 
unlawful  alienation  of  property  by  the  trustees,  a  clause  may  be  inserted,  that  in 
the  meantime,  and  until  the  further  order  of  the  court,  they  be  restrained  from  the 
commission  of  the  act. J 


No.  418. 

ORDER  OF  REFERENCE  WITH  TEMPORARY  INJUNCTION. 
Ante,  p.  444. 

At  a  special  term,  &c.  [as  in  No.  2.] 
Present,  &c. 


In  the  matter  of  the  application 
of 
A.  B.,  a  stockholder  for  the  removal,  &c. 
of  B.  C.j  a  trustee  of  the  com- 

pany, [or,  to  compel  the  trustees  of 
the  company  to  account  for 

their  official  conduct,  fyc;  or  other- 
wise, as  the  case  may  be.} 


On  reading  and  filing  the  petition  of  B.  C,  a  stockholder  of  the  com- 

pany, duly  verified,  and  bearing  date  on,  &c,  praying  that  B.  C,  &c,  [as  inpeti- 
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tion,]  and  on  reading  and  filing  affidavits  in  opposition  thereto,  and  hearing  coun- 
sel for  the  respective  parties,  on  motion  of  C.  F.  T.,  of  counsel  for  the  petitioners, 
it  is  ordered  that  it  be  referred  to  J.  B.  Q.,  Esq.,  of  the  city  of  Troy,  as  referee, 
to  examine  into  the  truth  of  the  matters  set  forth  in  said  petition,  and  to  report 
thereon  the  facts,  with  the  evidence  taken  before  him.  And  it  is  further  ordered 
that  in  the  meantime,  and  until  the  coming  in  of  said  report  and  hearing  and  order 
thereon,  the  said  B.  0.  be  and  he  hereby  is  restrained  and  enjoined  from  acting  as 
such  trustee,  and  from  exercising  any  of  the  rights  and  powers,  or  discharging  any 
of  the  duties  of  his  said  office  as  trustee  of  said  company,  [or  from  dis- 

posing of  any  funds  and  property  of  said  company  in  his  hands  or  under 

his  control,  or  otherwise,  as  the  subject  matter  of  the  petition  may  require.'] 


No.   419." 

FINAL  ORDEE  MADE  WITHOUT  PRELIMINAEY  REFERENCE  REMOVING-  DIRECTOR 
FOE  MISCONDUCT  AND  ORDERING  A  NEW  ELECTION,  (a) 

Ante,  p.  444. 

At  a  special  term,  &c.  [as  inNo.  2.] 
Present,  &c. 

Title  as  in  the  foregoing. 

On  reading  and  filing  the  petition  of,  &c,  [as  in  last  form,]  and  on  proof  of  due 
service  of  a  copy  thereof,  with  notice  of  this  application,  on  the  said  B.  C,  and 
also  on  the  said  company,  by  service  on  H.  Gr.,  the  thereof,  no 

one  appearing  to  oppose,  [or,  after  hearing  G.  S.  C,  Esq.,  of  counsel  for  the 
said  company,']  on  motion  of  0.  F.  T.,  of  counsel  for  the  petitioner,  it  is 

ordered  that  the  said  B.  C.  be  and  he  hereby  is  removed  from  his  office  of  trustee 
of  the  company.     And  it  is  further  ordered  that  a  new  election  be  held 

by  the  board  of  trustees  of  said  company,  pursuant  in  all  respects  to  the 

provisions  of  their  act  of  incorporation  and  of  their  by-laws,  to  supply  the  vacancy 
occasioned  by  such  removal;  and  that  due  notice  of  the  time  and  place  of  such 
election  be  given,  pursuant  to  such  act  of  incorporation  and  by-laws. 


(a)  The  order  made  on  the  report  of  a  referee  will  be  similar,  with  the  necessary  varia- 
tions in  the  recital.  In  some  oases  it  will  be  interlocutory  merely,  directing  an  accounting 
for  moneys  illegally  received  or  wrongfully  appropriated. 
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ABSENT  DEFENDANT:  Page. 

service  on,  in  partition  suit  15 

the  like  in  foreclosure  suit 80 

affidavit  and  order  of  publication  as  to,  must  be  filed 81 

proceedings  against,  on  default  in  foreclosure  suit 89 

ABSENT  LUNATIC,  &c: 

proceedings  against,  for  commission 353 

ADULTERY: 

action  of  divorce  for 224  et  teg. 

(See  Divorce.) 

ACCOUNTING: 

proceedings  in  actions  for 160-223 

different  classes  of  actions  for 160,  161 

generally  where  it  is  the  sole  remedy  sought 161 

jurisdiction  at  law  and  equity 162 

statutory  provisions  relating  to 162,  163 

when  action  is  collateral  and  grows  out  of  some  other  remedy  sought,  164-166 
opening  account  stated,  on  the  ground  of  mistake,  accident  or  fraud. .   166-169 

will  not  be  opened  unless  fraud  or  error  is  distinctly  proved 167 

what  constitutes  an  account  stated 168 

will  be  opened  for  fraud,  when. . . ., 168 

for  mere  errors  or  mistakes,  when _. 168 

within  what  time  action  for,  must  be  brought 169-172 

limitation  in  cases  of  trust 171-173 

parties  to  an  action  for 173,  174 

between  partners  on  a  dissolution  of  copartnership,  proceedings  in,  generally, 

175  et  seq, 
(See  Partners.) 

interlocutory  order  for 196,  197 

proceedings  before  referee  on  order 197  et  seq. 

general  principles  governing  the  referee 199-202 

as  to  agreement  and  articles  of  copartnership 198 

as  to  books  of  account 199 

in  regard  to  the  good  will  of  a  firm 201 

sale  of  partnership  property  will  be  decreed,  where 201 

as  to  disposition  of  fund  arising  from  sale 202 

V.   S.    61 
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ACCOUNTING  (Continued):                                                                             Page- 
mode  of  accounting  before  referee 203 

partnership  books  and  their  effect  as  evidence 204,  205 

rests  in  partnership  accounts 205 

form  of  bringing  in  accounts 205 

account  of  profit  and  loss,  how  ascertained 205,  206 

allowances  for  expenses  and  personal  services 206,  207 

advances  or  withdrawal  of  capital  stock 207,  208 

allowance  of  interest  between  partners 208 

other  matters  embraced  in 209 

report  of  referee  in 209 

filing  report  and  exceptions  thereto 210 

final  bearing  on  report  and  judgment 210 

costs  in  actions  for ^11 

injunction,  in  what  cases  allowed 211,  212 

when  and  how  injunction  applied  for  and  a. lowed 213,  214 

receiver,  in  what  cases  allowed 215-217 

receiver,  how  and  when  appointed 217 

powers  and  duties  of  receiver 221,  222 

of  receiver,  and  closing  up  his  trust 221 

injunctions,  when  allowed  in  suits  by  creditors 222 

receivers,  when  appointed  in  suns  by  creditors 222,  223 

by  general  guardian  of  infant 309 

proceedings  thereon 309,  310 

order  for,  on  removal  of  guardian 313,  314 

by  committee  of  lunatic  after  termination  of  his  trust 387-389 

by  receiver  of  corporation 428 

further  accounting  by  receiver 430 

proceedings,  hearing,  and  final  order  on 429,  430 

AMENDMENT: 

of  defective  proceedings  in  partition 61 

of  pleadings  and  proceedings  in  partition  suit 41 

of  report  of  commissioners  in  partition 47 

in  partition  suit  generally 64,  65 

mistakes  may  be  corrected  by 65 

allowed,  nunc  pro  tunc,  when 65 

by  filing  necessary  paper , 65 

ALIMONY: 

in  what  cases  and  under  what  circumstances  allowed 271-274 

as  a  general  rule,  wife  having  no  separate  property  entitled  to 273 

more  sparingly  allowed  before  than  after  judgment , 272 

allowance  of,  in  actions  for  adultery 273 

in  actions  for  limited  divorce 274 

in  actions  to  declare  marriage  void 274 

how  and  when  applied  for  before  judgment , 275 

petition  for,  and  presentation  thereof 275 

may  be  settled  by  the  court  without  a  reference 276 

order  of  reference  on  petition. 276 

proceedings  thereon .,.,....., 276,  277 

amount  of,  and  general  rules  in  regard  to. , 277,  278 

proceedings  on  report  of  referee  as  to 278,  279 

order  fixing  amount  of , 279 

order  for,  how  enforced 280 

order  not  appealable , 280 

permanent  allowance  for,  on  final  judgment 280-282 

referee's  report,  mode  of  review  and  proceedings 282 

judgment  on,  how  enforced 283 

ANSWER  (See  Index  to  Vol.  I.) : 

of  defendant  in  partition  suit 24 


INDEX.  739 

ANSWER  (Continued):  Page. 

of  infant  defendant  by  guardian  in  partition  suit 24,    25 

may  be  separate  or  joint 25 

of  guardian  of  infant  in  foreclosure  suit 87 

of  defendants  who  are  of  full  age 86 

must  be  put  in  in  good  faith 80 

in  aotions  between  partners 195 

in  actions  for  divorce 234,  231 

in  actions  to  declare  marriage  void 259,  265 

in  actions  for  limited  divorce 264,  267 

APPEAL: 

in  partition  cases,  how  taken 68,    69 

judgment  on,  how  given 69 

order  for  alimony  not  appealable 288 

from  order  directing  specific  performance  by  infant  heir 341 

from  order  compelling  infant  trustee  to  convey 346 

from  order  or  decree  against  insolvent  corporation 430 

ASSIGNMENT: 

and  delivery  of  property  to  receiver  in  creditor's  suit 151,  152 

necessary  to  vest  receiver  with  title  to  real  estate 151. 152,  218 

BANK  (See  Corporations)  . 

BOOKS  OF  ACCOUNT: 

production  of,  in  actions  between  partners  for  accounting 199 

(See  Accounting.) 
of  partners,  and  their  effect  as  evidence 204,  205 

BOND: 

action  on,  concurrent  remedy  with  foreclosure  of  mortgage 72 

action  on,  prevented  by  foreclosure  suit 72 

effect  of  judgment  and  execution  in  action  on 72,    73 

of  guardian  ad  litem  in  partition  cases 22,    23 

of  general  guardian 302,  303 

of  special  guardian  to  sell  infant's  real  estate 320 

of  committee  of  lunatic 371 

of  receiver  of  corporation 422 

of  receiver  of  insolvent  banking  or  insurance  corporation 440 

COMMISSIONERS  (See  Partition)  : 

appointment  of,  in  actual  partition 42 

oath  of,  in  above 43 

duties  of,  in  above 43 

new  commissioners  may  be  appointed,  when 46 

report  of,  in  partition  cases 46 

order  for  sale  by 48 

further  proceedings  by,  under  order  of  sale 49 

appointment  of,  to  execute  commission  of  lunacy 355  et  seq. 

(See  Lunatics,  Idiots,  &c  ;  Commission.) 
COMMISSION: 

in  cases  of  lunacy  and  habitual  drunkenness 355  et  seq. 

(See  Lunatics,  Idiots,  &c;  Committee.) 

effect  of  issuing,  and  authority  of  the  court  pending  proceedings 357 

proceedings  on  executing 358  et  seq. 

(See  Lunatic,  Idiot,  &o.) 
form  and  contents  of , • 371,  372 
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COMMITTEE  (See  Receiver,  &o  . ) :  Page . 

proceedings  for  appointment  of, for  lunatics,  idiots  and  habitual  drunkards, 

348  et  seq. 
(See  Lunatic,  Idiot,  &c.) 

who  may  be  appointed 369,  370 

security  to  be  given  by 371 

powers,  duties  and  accountability  of. 377  et  seq. 

in  regard  to.the  person  of  the  lunatic 378,  379 

in  regard  to  his  estate 379,  380 

right  to  bring  suit  in  his  own  name 380 

must  act  under  the  express  authority  of  the  court,  when 380,  381 

what  acts,  may  be  authorized  by  the  court  to  do 381-383 

allowance  to  lunatic  and  his  family 383-385 

expenditures  and  disbursements 383-385 

duty  of,  as  to  payment  of  lunatic's  debts 385,  386 

as  to  filing  inventory 886,  387 

liability  of,  to  account 387 

accounting  by 387-389 

compensation  and  allowance  to 389,  390 

costs  of,  on  accounting 390 

removal  and  superseding  of. 390  et  seq . 

(See  Lunatics,  Idiots,  &c.) 

COMPLAINT  (See  Index  to  Vol.  I.) : 

in  partition  suit 16-19 

in  foreclosure  suit 83-85 

in  actions  to  redeem  mortgaged  premises 114 

in  actions  for  strict  foreclosure 120 

in  creditor's  suit,  what  it  must  contain 142,  143 

must  show  execution  returned,  when 142 

what  averments  are  necessary  in 1 42 

prayer  of,  what  must  contain 142,  143 

in  creditor's  suit  may  be  dismissed,  when 154 

in  actions  for  accounting  between  partners 186-188 

prayer  for  relief  in 188 

in  actions  for  divorce  on  account  of  adultery 232-234 

in  actions  to  declare  marriage  void 255 

in  actions  for  limited  divorce 264 

CONDONATION: 

in  actions  of  divorce  for  adultery 227,  228 

in  actions  for  limited  divorce 265,  266 

CORPORATION:  / 

proceedings  in  equity  in  regard  to 418  et  seq. 

petition  by  judgment  creditor  after  execution  returned  against 419,  429 

service  of  copy  and  notice  of  motion 420 

hearing  and  order  thereon 420 

preliminary  injunction  and  receiver 420,  421 

final  hearing  and  decree 421-430 

costs 422-430 

appeal  from  order 430 

appointment  of,  and  security  by  receiver 421,  422 

general  powers  and  duties  of  receiver,  and  statutory  provisions  regarding. 

423-431 
(See  Receiver.) 

proceedings  for  voluntary  dissolution  of 431  et  seq. 

petition  and  contents  thereof. 431-432 

statutory  provisions  respecting 432 

application  for  order 432 
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reference  and  proceedings  thereon 433 

filing  report  and  notice ','/. . .  /.'_  >  ",',"  433'   434 

exceptions  to  report *   "_  .....'  434 

hearing  and  order  dissolving  corporation 7.  .7.7 7.7.7.7  434,  436 

appointment  of  receiver  of , , . .  435    436 

(Sec  Receiver.) 

not  to  apply  to  certain  corporations 436 

proceedings  against  insolvent  banking  or  insurance  corporations 436  et  seq. 

statutory  provisions 436 

rights  of,  when  deemed  surrendered . . .  .7 .7 .  .7  ,7  7 ',  \ ". '.  437 

petition  for  injunction  against,  and  receiver \  438,  439 

notice  and  presentation  of  petition 439   440 

appointing  receiver  of  insolvent  banking  corporation .'  440 

powers  and  duties  of  such  receiver 440    441 

costs  in  such  cases t 441 

proceedings  against  directors  and  officers  of,  to  compel  execution  or  restrain 

abuse  of  corporate  powers 442-444 

statutory  provisions  in  such  cases '. 442,  443 

petition  and  proceedings  thereon 443    444 

notice  of  presentation  of  petition 444 

reference  and  proceedings  thereon 444 

report  and  hearing ' 444 

final  order  for  injunction,  accounting,  &c 444 

CORPORATION,  RELIGIOUS : 

proceedings  for  sale  of  real  estate  of 411  et  seq. 

statutory  provisions 411,  412 

in  what  cases  sale  will  be  ordered 412,  413 

to  what  courts  application  for  sale  may  be  made 413 

by  whom  application  made 413 

how  application  made 414 

petition  and  contents  thereof 414 

order  of  reference  and  proceedings  thereon 415 

report  of  referee  and  proceedings  thereon 415 

order  authorizing  sale  and  disposition  of  proceeds 415,  416 

final  report  of  sale  and  order  of  confirmation 417 

COSTS: 

in  partition  suits,  when  allowed , 66 

extra  allowance  and  rate  of 66 

where  premises  are  sold 66,     67 

in  cases  of  actual  partition 66,     67 

of  trial,  on  application  subsequent  to  sale 67 

to  be  entered  in  judgment  of  foreclosure 96 

amount  of,  in  foreclosure  suits 96 

on  tender  of  amount  due  in  foreclosure  case 95 

of  petition  for  order  of  sale 106 

in  action  to  redeem  mortgaged  premises 117 

in  action  for  strict  foreclosure 124,  125 

in  suits  by  judgment  creditors 158,  159 

in  actions  of  accounting  between  partners 211 

in  actions  for  divorce 284 

on  application  to  sell  infant's  real  estate 325 

on  application  for  partition  or  sale  of  infant's  real  estate 332 

on  application  for  specific  performance  by  infant  heir 340 

on  application  to  compel  infant  trustee  to  convey 347 

on  application  to  appoint  committee  of  lunatic  372-374 

on  proceedings  by  creditor  against  lunatic 377 

on  accounting  by  committee 390 

in  proceedings  by  general  guardian  for  partition  of  lunatic's  real  estate. . . .  406 
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in  proceedings  by  creditor  against  corporation  after  execution  returned. . . .  422 
in  proceedings  against  insolvent  banking  or  insurance  corporations 441 

CREDITORS'  SUITS: 

provisions  of  statute  in  regard  to 127 

how  far  still  in  force   127 

may  be  commenced,  when 128 

when  brought  to  reach  equitable  property 128-130 

when  brought  to  remove  fraudulent  incumbrance . 129,  130 

execution  must  be  first  returned,  when 130 

within  what  time  execution  must  have  been  issued 130 

to  what  county  execution  must  issue 130,  131 

that  defendant  has  property  to  satisfy  execution,  a  defense 131 

may  be  commenced  as  soon  as  execution  is  returned 132 

and  after  appointment  of  receiver  in  supplemental  proceedings  132 

amount  necessary  to  give  jurisdiction 133 

by  whom  may  be  brought 134,  135 

by  creditor  for  himself  and  all  others  who  may  come  in 134 

by  one  of  several  co-sureties 134 

separate  judgment  creditors  may  unite  as  plaintiff 135 

against  whom  may  be  brought 135-138 

assignee  need  not  be  made  party,  when 136 

wife  of  debtor  necessary  party,  when 136 

trustees  of  debtor  necessary  parties 136 

rule  in  cases  of  fraudulent  assignment 137 

joinder  of  defendants  holding  by  different  titles 137,  138 

debtor  to  the  judgment  debtor  may  be  made  party  defendant 138 

what  property  may  be  reaehed  by 138 

right  of  action  upon  contract 139 

salary  and  perquisites  of  office  may  be  reached,  when 138,  139 

defendant's  interest  in  copartnership 139 

advances  made  to  defendant 140 

absolute  legacy. j 141 

right  of  dower  before  assignment , 141 

property  exempt  from  execution  cannot  be  reached  by 139 

property  held  in  trust 140 

surplus  income  of  cestui  que  trust  may  be  reached,  when 141 

filing  notice  of  lis  pendens  in 141 

complaint  in 141-143 

(See  Complaint.) 

injunction  in 144 

order  to  show  cause  for  injunction  in 144 

how  obtained  and  proceedings  thereon 144,  145 

appointing  receiver  in 145-148 

(See  Receiver.) 

examination  of  judgment  debtor  and  witnesses 148,  149 

what  questions  debtor  is  bound  to  answer 148 

wife  of  judgment  debtor  cannot  be  examined 149 

examination  of  witnesses  in 150,  151 

what  questions  witness  is  bound  to  answer 150 

witness  may  be  brought  before  referee  by  subpoena 151 

assignment  and  delivery  of  property  to  receiver 151-153 

referee  must  direct  delivery  of  property  to  receiver 153 

assignment  necessary  to  vest  receiver  with  title  to  real  estate 151,  152 

application  for  judgment  on  default 153 

demurrer,  answer  and  trial 153,  154 

other  creditors  may  come  in 154 

discontinuing  suit  and  dismissing  complaint 154 

lien  and  priority  of  judgment 155,  156 
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judgment  in 157-159 

costs  in , 158,  169 

CREDITOR  BY  JUDGMENT: 

proceedings  by,  against  insolvent  corporation 418  et  seq. 

(See  Corporation;  Receiver.) 

CUSTODY  OF  CHILDREN: 

references  as  to,  in  divorce  cases 245 

generally  in  divorce  cases 284-287 

DECREE  (See  Judgment;  Order). 

DECISION  OF  THE  COURT  (See  Trial;  Hearing). 

DEFAULT: 

proceedings  on,  in  partition  cases 26  et  seq. 

proceedings  on,  in  foreclosure  cases 86  et  seq. 

proceedings  on,  in  creditors'  suits 153 

proceedings  on,  in  action  for  accounting , 189 

order  thereon  is  interlocutory 189 

proceedings  on,  in  action  of  divorce  for  adultery 235 

the  like  in  action  to  declare  marriage  void. 256  et  seq, 

the  like  in  actions  for  limited  divorce 267 

DEMURRER  (See  Index  to  Vol.  I.): 

in  foreclosure  suit,  must  be  interposed  in  good  faith 86 

in  creditors'  suits 153 

in  actions  between  partners  for  accounting 196 

DIVORCE: 

statutory  provisions  regarding 224 

in  what  cases  action  may  be  brought 225 

discretion  with  the  court  to  grant 226 

four  cases  specified  by  statute  where  divorce  will  be  denied 226,  227 

procurement  or  connivance 227 

collusion 227 

condonation  or  forgiveness • 227,  228 

suit  for,  not  brought  in  time,  when 229 

adultery  committed  by  the  plaintiff 230 

commencement  of  suit  for • 231 

proceedings  therein 231 

complaint  in  action  for • 231-234 

answer' • • 234 

proceedings  for  judgment  by  default 235 

order  of  reference , - • 236 

proceedings  beforee  referee 236-238 

referee's  report 238 

hearing  and  judgment  on  default 239 

legitimacy  of  children 240 

judgment,  if  final,  proceedings  on 241 

judgment,  if  interlocutory,  proceedings  on., 241 

trial  of  issue  of  fact  in 2*2  et  seq. 

(See  Trial.) 

judgment  upon  verdict,  report,  &c 244,  245 

reference  thereon  as  to  alimony,  &c ^44,  ^45 

as  to  custody  and  maintenance  of  children 245 
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proceedings  on  such  reference 245,  246 

legitimacy  of  children 246 

action  for,  on  account  of  nullity  or  marriage  and  proceedings  therein  246  et  seq. 

(See  Nullity  op  Marriage.) 
limited  divorce,  or  separation,  action  for  and  proceedings  therein.. .   261  et  seq. 
(See  Limited  Divorce.) 

alimony  and  proceedings  to  obtain  the  same 271  et  seq. 

(See  Alimony.) 

judgment,  how  enforced 283 

costs 284 

custody  of  children 284-487 

order  for  custody  of  child 287 

effect  of  judgment  in  divorce  for  adultery 287-290 

as  to  legitimacy  of  children 290 

as  to  right  to  marry  again 290 

effect  of  judgment  in  actions  to  declare  marriage  void 291,  292 

the  like  in  actions  for  separation  or  limited  divorce 292,  293 

DOWER: 

interest  in  partition,  how  disposed  of 54,  55 

consent  to  accept  sum  in  gross 55 

money  brought  into  court  and  invested 55 

inchoate  right  of,  in  partition,  how  disposed  of 56 

how  ascertained  and  paid  over 57 

in  what  case  not  barred  by  judgment  of  foreclosure 78 

right  of  wife  of  mortgagor  after  sale  in  foreclosure  suit 103 

right  of,  before  assignment  may  be  reached  by  creditor's  suit 141 

claim  of,  on  sale  of  infant's  real  estate,  how  disposed  of 324 

EXAMINATION: 

of  judgment  debtor  in  creditor's  suit 148 .  149 

of  witnesses  in  creditor's  suit 150,  151 

EXCEPTIONS  (See  Index  to  Vol.  I.) : 

to  referee's  report  in  partition  cases 38 

to  referee's  report  after  sale  of  foreclosure 105 

to  referee's  report  on  accounting 210 

to  report  on  interlocutory  order  in  divorce  cases 242 

the  like  in  cases  to  declare  marriage  void 258 

the  like  in  cases  of  limited  divorce . . . .' 268 

to  referee's  report  as  to  alimony 282 

to  referee's  report  in  proceedings  to  compel  infant  trustee  to  convey 346 

to  report  in  proceedings  to  supersede  commission  of  lunacy 397 

to  referee's  report  in  proceedings  for  sale  of  lunatic's  real  estate 401 

to  report  in  proceedings  for  sale  of  real  estate  of  religious  corporation 415 

to  report  on  accounting  by  receiver  of  insolvent  corporation 430 

to  report  in  proceedings  for  voluntary  dissolution  of  corporation 434 

EXECUTION:  •     ;'V 

when  must  be  returned  as  preliminary  to  creditor's  suit 130,  132 

(See  Creditor's  Suit.) 
property  exempt  from,  cannot  be  reached  by  creditor's  bill 139 

FORECLOSURE: 

proceedings  in  actions  for,  generally 70  et  seq. 

origin  and  nature  of  jurisdiction 70,    71 
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what  courts  have  jurisdiction  of 71 

'  object  of  the  action  of 72 

concurrent  remedy  of  suit  on  hond 72 

proceedings  for,  after  suit  on  bond 72 

the  like,  after  judgment  on  bond 73 

parties  to  the  action 73-79 

(See  Parties.) 

proceedings  on  commencing  action 79  et  seq. 

summons  and  notice  of  object  of  action 79 

contents  and  object  of  notice 79,  80 

summons,  how  served 80 

service  on  absent  defendant 80,  81 

service  on  unknown  owners 81 

(See  Owners  Unknown.) 

filing  notice  of  lis  pendens 81 ,  82 

(See  Lis  Pendens.) 

proof  of  service  of  summons 83 

(See  Service  and  Proof  thereof,  Vol.  I.) 

proof  of  filing  notice  of  lis  pendens 83 

complaint  in  action  for 83-85 

(See  Complaint.) 
appointment  of  guardian  for  infant  defendant 85,    86 

(See  Guardian.) 

answer  of  guardian 86 

answer  by  other  defendants 87 

(See  Answer.) 

application  for  judgment  on  default 88 

proceedings  thereon 88-92 

(See  Default.) 

judgment  thereon 92-96 

(See  Judgment.) 

tender  of  amount  due  before  judgment 95 

bringing  money  into  court 96 

costs  in 96 

proceedings  on  issues  of  law  or  fact 96-98 

(See  Trial.) 

injunction  and  receiver 98,    99 

proceedings  on  sale 99,  100 

(See  Sale  of  Real  Estate.) 

proceedings  where  purchaser  refuses  to  complete  the  sale 101 

proceedings  in,  after  sale 101  et  seq. 

conveyance  by  referee 101 

-      /•  <  *  (See  Referee.) 

deposition  of  proceeds 101,  102 

provisions  of  76th  rule  in  regard  to  application  for  surplus  money 102 

wife  of  mortgagor  entitled  to  dower  right  in  surplus  moneys 103 

report  of  referee  as  to  amount  of  liens,  &c 104 

filing  exceptions 105 

order  of  the  court  directing  sale  of  a  part  of  mortgaged  premises,  in  case 

of  default 105,  106 

petition  for  above  order 106 

costs 106,  107 

V.   S.     62 
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petitition  for  order  to  enforce  judgment  which  has  been  stayed 107 

order  to  enforce  judgment 107,  108 

application  to  enforce  possession 108 

application  for  relief,  in  case  of  death  of  referee,  &c 108 

application  by  junior  incumbrancer  for  order  directing  sale 108 

redemption  of  mortgaged  premises 109  et  teq. 

(See  Redemption.) 

proceedings  in  actions  for  strict  foreclosure 119 

(See  Strict  Foreclosure.) 

GUARDIAN  (See  Infant)  : 

appointment  of  guardian  ad  litem  in  suit  for  partition 19,     20 

appointment  of,  upon  application  of  infant  defendant 23 

appointment  of,  for  non-resident  infant  defendant 22 

security  to  be  given  by 22,     23 

answer  by.  in  partition  cases 24,     25 

for  infant  defendant  in  foreclosure  suit 85 

for  non-resident  infant  defendant 86 

answer  of,  in  foreclosure  suit 86 

for  infant  plaintiff  in  suit  to  declare  marriage  void 255 

the  like,  in  action  for  limited  divorce 264 

general  guardians,  different  kinds  of 295-297 

who  may  be  appointed 297-299 

petition  for  appointment  of ' 299,  300 

presentation  of  petition  and  reference 300 

proceedings  before  referee 301 

referee's  report 302 

filing  report  and  further  proceedings 303 

security  by,  how  executed  and  filed 303,  304 

duties  of,  generally,  and  power  over  his  ward's  estate 304,  305 

in  regard  to  support  and  education  of  ward 306,  307 

duty  as  to  filing  inventory 307,  308 

liability  to  account 309 

proceedings  on  accounting 309-311 

(See  Accounting.) 

liability  to  be  removed 311 

causes  for  removal  of 312 

proceedings  to  remove 312    313 

order  for  accounting  on  removal/of 313 

proceedings  in  case  of  death  of. 314 

application  and  proceedings  to  appoint  special  guardian  for  sale  of  infant's 

real  estate 317  ef  seq. 

(See  Sale  or  Infant's  Real  Estate.) 

proceedings  by  general  guardian  for  partition  or  sale  of  infant's  real 
estate 329  et  ,eq, 

(See  Partition  and  Sale  of  Infant's  Real  Estate.) 

appointment  of,  to  obtain  specific  performance  by  infant  heir 333  et  tea. 

(See  Specific  Performance  by  Infant  Heir.) 

the  like,  to  compel  infant  trustee  to  convey 341  ef  ie„ 

(See  Infant  Trustee.) 

HABITUAL  DRUNKARD: 

proceedings  to  appoint  committee  for 343  ef  ie„ 

(See  Lunatics,  Idiots,  &o.) 
who  are  habitual  drunkards 352   353 
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proceedings  for  sale  of  real  estate  of 398  et  seq. 

(See  Sale  of  Lunatics'  Real  Estate.) 

,  proceeding  by  committee  for  partition  of  real  estate  of  404  et  seq. 

(See  Partition  of  Lunatics'  Real  Estate.) 

proceedings  to  compel  conveyance  by,  of  lands  held  in  trust 407  et  seq. 

(See  Lunatic  Trustee.) 

proceedings  to  compel  specific  performance  by 409  et  seq. 

(See  Specific  Performance.) 
HEARING  (See  Judgment)  : 

in  partition  cases  on  report  of  referee 88 

in  foreclosure  cases 92 

on  referee's  report,  taken  by  default  in  action  of  divorce 238  et  seq. 

the  like  in  actions  for  limited  divorce 268 

on  petition  for  appointment  of  committee  of  lunatic  after  inquisition  found 

or  verdict  of  a  jury 366,  367 

on  referee's  report  on  application  to  supersede  commission 397,  398 

on  application  for  sale  of  lunatic's  real  estate 401 

on  application  for  partition  of  lunatic's  real  estate 405 

on  petition  by  judgment  creditor  against  insolvent  corporation 420 

final,  and  decree  against  corporation 421 

on  accounting  of  receiver  of  insolvent  corporation 430 

on  proceedings  against  insolvent  banking  or  insurance  corporations.. .  439,  440 
on  proceedings  against  directors  or  officers  of  corporation 444 

IDIOTS  (See  Lunatics,  Idiots,  &c.) 

INFANT  (See  Guardian)  : 

plaintiff  in  partition,  when 4 

proceedings  in  case  of  suit  in  partition  commenced  by 8,  10 

appointment  of  guardian  ad  litem  for,  in  partition  suit 19,  20 

(See  Guardian.) 

non-resident  or  absent  infant  defendant  in  partition  cases 21 

provisions  of  78th  rule  in  regard  to,  in  partition  cases 28 

shares  of,  after  sale  in  partition  cases,  how  disposed  of 53,     54 

appointment  of  guardian  for,  in  foreclosure  suit 85,    86 

proceedings  against,  on  default,  in  foreclosure  suit 89,    90 

appointment  of  guardian  for,  in  divorce  cases 255,  264 

general  guardian  for,  appointment  of,  powers  and  duties 295  et  seq. 

(See  Guardian.) 

special  guardian  for,  to  sell  real  estate 315  et  seq. 

(See  Sale  of  Infants'  Real  Estate.) 

proceedings  to  obtain  performance  by  infant  heir  of  contract  of  his  ancestor, 

333  et  seq. 
(See  Specific  Performance.) 

the  like  to  compel  infant  trustee  to  convey 341  et  seq. 

(See  Infant  Trustee.) 
INFANT  HEIR: 

proceedings  against,  to  compel  specific  performance  of  contract  of  his 

ancestor 333  et  seq. 

(See  Specific  Performance.) 

INFANT  TRUSTEE  OR  MORTGAGEE: 

proceedings  against,  to  compel  conveyance  of  property  held  in  trust  by, 

341  et  seq. 
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statutory  provisions 341 

may  be  compelled  to  convey,  when 342 

petition  by  general  guardian  of 343 

petition  by  adverse  party 344 

notice  of  application  for  order 345 

appointment  of  guardian  ad  litem 345 

order  of  reference 345 

reference  and  proceedings  thereon 346 

order  directing  conveyance 346 

conveyance  by  guardian 347 

costs  of  application 347 

INJUNCTION  (See  Index  to  Vol.  I.)  = 

in  foreclosure  suits  in  what  cases  allowed 98 

in  creditor's  suit 144 

how  obtained,  and  proceedings  in 144,  145 

what  acts  amount  to  violation  of. 145 

in  actions  for  accounting 196 

allowed  in  what  cases,  in  action  between  partners 211,  212 

when  and  how  applied  for  in  such  cases  and  allowed 213-215 

in  case  of  limited  partnership  becoming  insolvent 222 

preliminary,  in  proceedings  by  judgment  creditor  against  corporation  after 

execution  returned  unsatisfied 420,  421 

in  proceedings  against  insolvent  banking  or  insurance  corporation 437 

granted  as  matter  of  course,  when 440 

to  restrain  directors  or  officers   of  corporation  from  abuse  of  corporate 

powers 442-444 

order  for,  allowed,  when  and  how 444 

INQUISITION: 

in  case  of  lunacy  and  practice  thereon 361  et  seq. 

(See  Lunatics,  Idiots,  &c.) 
effect  of,  on  contracts  and  acts  of  lunatics 375,  376 

INVENTORY: 

of  general  guardian,  to  be  filed 307,  308 

of  special  guardian  on  sale  of  infant's  real  estate 328 

of  committee  of  lunatic 386,  387 

ISSUE: 

trial  of,  in  partition  suit 26 

as  to  one  or  more  and  default  of  other  defendants 26 

of  law  or  of  fact  in  foreclosure  suit,  trial  of 96,  97 

as  to  one  defendant  in  foreclosure  suit  must  be  disposed  of  before  plaintiff 

can  proceed  against  other  defendants  in  default 97 

trial  of,  before  referee 98 

in  actions  between  partnersfor  accounting 192 

in  actions  for  divorce  for  adultery 242  et  seq. 

in  adions  for  limited  divorce 266 

on  traverse  of  inquisition  against  lunatic 265 

trial  thereof,  and  proceedings 365,  367 

JUDGMENT: 

what  may  be  embraced  in  judgment  in  partition 38 

final  judgment  of  actual  partition 50 

what  it  should  contain 51 

effect  of  judgment 51 

must  be  recorded 51 
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for  sale  in  partition 52 

what  may  be  adjudged,  and  entry  of  judgment  in  partition 52  et  seq. 

final  or  interlocutory,  when 48,  52,  53 

on  appeal  in  partition 69 

on  default  in  foreclosure  case 88  et  seq. 

how  obtained  on  report  of  referee 91,  92 

what  papers  must  be  produced  on  motion  for 92 

what  it  must  contain 92 

in  case  the  whole  amount  of  the  debt  is  not  due  94 

entry  of,  and  filing  roll 94 

petition  for  order  to  enforce  judgment  of  sale  which  has  been  stayed 107 

order  to  enforce 108 

in  action  to  redeem  mortgaged  premises , 115 

in  action-for  strict  foreclosure 121  et  seq. 

is  interlocutory  and  not  final,  when 121 

against  infant  heir  should  provide,  what 122 

where  there  are  several  defendants 122,  123 

effect  of  upon  mortgage  debt 125 

in  creditor's  suit 157,  158 

lien  and  priority  of 155,  156 

judgment  on  default  in  action  of  divorce  for  adultery 238  et  seq. 

when  interlocutory,  proceedings  in 241,  242 

on  default  in  action  to  declare  marriage  void 258,  259 

the  like  in  actions  for  limited  divorce 268,  269 

may  contain  clause  for  maintenance  of  wife  and  children 269 

is  interlocutory  when,  and  when  final 269 

temporary,  for  separation 270 

.  may  be  revoked,  when  and  how 270,  271 

may  be  modified  as  to  allowance 271 

how  enforced  in  divorce  cases 283 

effect  of. 292,  293 

JUDGMENT  CREDITORS  (See  Creditors'  Suits). 

JURISDICTION: 

defect  of,  in  partition  not  cured  by  amendment' 62 

in  foreclosure  cases 71 

county  courts  have,  to  foreclose  mortgage 71 

amount  necessary  for,  in  creditor's  suit 133 

in  actions  of  accounting 162 

in  case  of  proceedings  to  appoint  committee  of  lunatic,  &c 348-350 

as  to  sale  of  lunatic's  property 353 

LEGITIMACY  OF  CHILDREN: 

in  action  for  divorce,  how  ascertained 246 

LIENS  AND  INCUMBRANCES: 

reference  as  to  in  partition • 33 

rule  of  Supreme  Court  as  to 32,  note. 

object  of  reference  as  to 33 

advertisement  as  to 33,  35,  36 

effect  of  omitting  advertisement  as  to 33,  34 

advertisement  as  to,  how  made 35,  36 

examination  as  to,  before  referee 36 

provision  of  judgment  as  to 58 

when  brought  into  court  how  disposed  of. 58 

application  to  the  court,  how  made,  &c 58 

payment  of  directed,  when •  •  ■  •  58 

to  be  satisfied  and  cancelled  of  record,  when 68 
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in  actions  for  partition 8 

in  actions  for  accounting 169-172 

six  years  statute  runs  when,  in  actions  of  accounting 170 

in  cases  of  trust 171,  172 

as  applied  to  divorce  cases  for  adultery. . 229 

the  like  in  cases  of  limited  divorce 262 

LIMITED  DIVORCE: 

jurisdiction  in  actions  for 261 

within  what  time  action  for  must  he  hrought 262 

in  what  cases  action  may  be  brought 262 

on  account  of  cruel  treatment,  causes  for 262 

the  like  on  account  of  abandonment 263 

action  for,  how  commenced 264 

appointing  guardian  for  infant 264 

complaint,  and  what  it  must  contain 264 

answer  in  action  for 264,  265 

what  matters  may  be  set  up  in  defence 265 

condonation  in 265,  266 

issues  of  fact  and  how  tried 266 

application  for  reference  on  default 267 

proceedings  on  reference 267 

report  of  referee  and  proceedings  thereon  268 

hearing  and  judgment 268,  269 

(See  Judgment.) 

judgment  for  temporary  separation 270 

judgment  in,  may  be  revoked. 270 

judgment,  how  enforced 283,  284 

effect  of  judgment 292,  293 

alimony  and  expenses 271  et  seq. 

(See  Alimony.) 

costs 284 

custody  of  children 284-287 

LIS  PENDENS: 

proceedings  on  filing,  in  partition  suit 15 

notice  of,  must  be  filed  in  foreclosure  suit 81,  82 

effect  of  filing  notice 82 

in  creditor's  suit 141 

LUNATICS,  IDIOTS,  Etc.: 

in  partition  cases,  proceedings  against 7 

parties  defendants  in  partition  suit 15 

jurisdiction  of  Supreme  Court  to  appoint  committee  for 348-350 

what  description  of  persons  are 350-353 

persons  of  "  unsound  mind,"  who  are 351,  352 

habitual  drunkards,  who  are    352,  353 

non-resident  or  absent 353 

application  for  commission  for 353 

petition  for  committee,  who  presented  by,  and  what  it  must  contain. .   354,  355 

verification  and  affidavits  annexed 355 

motion  thereon  and  issuing  commission 355,  356 

effect  of  issuing  and  authority  of  the  court  pending  the  proceedings. 357 

proceedings  on  executing  commission 358  et  seq. 

sheriff  summoning  jury 358 

notice  to  lunatic 358 

inspection,  and  compelling  production  of  before  commissioners 359 

proceedings  before  commissioners 360-362 


INDEX.  751 

LUNATICS,  IDIOTS,  &o.  (Continued):  Page. 

inquisition,  form  and  contents  of 361,  362 

return  of  commission  and  inquisition  and  proceedings  thereon 362,  363 

traversing  inquisition 363 

in  what  cases  will  be  allowed  and  practice  thereon 364,  365 

framing  issues  on  traverse 366 

trial  thereof  by  jury 366 

verdict  of  jury  thereon 366 

provisional  order  for  care  of  lunatic's  estate 366 

hearing  by  the  court  on  petition  for  appointment  of  committee  after  iquisi- 

tion  returned  or  verdict  by  jury 366,  367 

appointment  of  committee  by  the  court  on  hearing 366,  367 

reference  as  to  committee 369 

who  may  be  apointed  committee 369,  370 

security  by  committee 371 

commission  to  committee .,. 371,  372 

costs,  in  what  cases  allowed  .  */?.  fvfe  < 372,  374 

effect  of  inquisition  upon  lunatic's  acts  and  contracts 375,  376 

remedies  of  creditors  of  lunatics 376,  377 

authority  of  the  court  over  the  estate  of. 377  et  seq. 

powers,  duties  and  accountability  of  committee 376  et  seq. 

(See  Committee.) 

allowance  by  committee  for  support  of  lunatic  and  family 383-385 

payment  of  debts  of,  by  committee 385,  386 

setting  aside  inquisition  for  irregularity 391 

the  like  for  jurisdictional  defect 392 

application  to  set  aside,  how  made,  and  proceedings  thereon 392,  393 

order  on,  after  committee  appointed 393 

suspending  inquisition  to  enable  lunatic  to  make  will,  &c 393,  394 

application  for  and  proceedings  thereon 394,  395 

superseding  and  discharging  commission 395 

application  for  and  proceedings  thereon 395,  396 

reference  thereon  and  report  of  referee 396,  397 

hearing  and  order  thereon 397,  398 

proceedings  by  committee  of,  for  mortgage,  lease  or  sale  of  real  estate .. . 

398  et  seq. 
(See  Sale  of  Lunatics'  Real  Estate.) 

payment  of  debts  of  lunatic  and  investment  of  proceeds  of  sale 403 

proceedings  by  committee  for  partition  of  real  estate  of 404  et  seq. 

(See  Partition  of  Lunatics'  Real  Estate.) 

proceedings  to  compel  conveyance  of  lands  held  in  trust  by 407  et  seq. 

(See  Lunatic  Trustee.) 

proceedings  to  obtain  specific  performance  of  contract  of 409  et  seq. 

(See  Specific  Performance.) 

LUNATIC  TRUSTEE: 

proceedings  to  compel  lunatic  or  habitual  jdrunkard  holding  lands  in  trust 

to  convey  same 407  et  seq. 

statutory  provisions  in  regard  to 407 

petition  and  proceedings  thereon 408 

order  directing  conveyance 408 

effect  of  conveyance 409 

MARRIED  WOMEN: 

parties  to  suit  in  partition,  when 14 

(See  Parties.) 

interest  of,  in  property  acquired  after  act  of  1860 56,  note- 

subject  to  husband's  tenancy  by  curtesy:  when 56,  note. 
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may  release  interest  to  husband,  when 57 

provision  for,  in  judgment  for  partition  sale 67 

sole  plaintiff  in  suit  to  foreclose  mortgage,  when 74,    75 

party  defendant  to  action  of  foreclosure,  when 78 

not  entitled  to  apply  for  surplus  money  in  mortgage  suit,  when ....'. 103 

entitled  to  surplus  as  against  judgment  creditors 103 

must  be  defendant  in  creditor's  suit,  when 136 

cannot  be  examined  against  husband  in  creditor's  suit 149 

NOTICE: 

of  presenting  petition  for  specific  performance  by  infant  heir 337 

the  like  to  compel  infant  trustee  to  convey 345 

to  lunatic,  &c,  of  executing  commission 358 

of  return  of  inquisition,  and  of  motion  for  appointment  of  committee 362 

of  motion  for  leave  to  traverse  inquisition 364,  365 

of  motion  to  set  aside  commission 393 

the  like  to  suspend  commission 394 

the  like  to  supersede  or  discharge  commission 394 

service  of,  on  parties  interested,  in  application  to  sell  or  mortgage  real 

estate   406 

the  like  in  application  to  compel  lunatic  trustee  to  convey 408 

of  motion  in  proceedings  by  judgment  creditor  against  insolvent  corpora- 
tion    420 

by  receiver  of  insolvent  corporation  of  intention  to  render  his  account 429 

of  order  on  application  for  voluntary  dissolution  of  corporation  and  publi- 
cation of  same 433 

of  filing  report  of  referee  in  proceedings  for  voluntary  dissolution 434 

of  motion  for  injunction  against  insolvent  banking  or  insurance  corpora- 
tion   439 

of  motion  against  directors  or  officers  of  corporation  to  restrain  abuse  of 
corporate  powers,  &c 444 

NOTICE  OF  LIS  PENDENS  (See  Lis  Pendens.) 

NOTICE  OF  OBJECT  OF  ACTION: 

to  be  served  with  summons  in  partition  suit 15 

in  action  of  foreclosure,  what  it  must  contain 79 

NULLITY  OF  MARRIAGE: 

statutory  provisions  respecting 246 

marriage  void  when,  and  when  voidable 247 

on  account  of  non-age 248,  249 

former  marriage,  first  husband  or  wife  still  living 249,  251 

idiocy  or  lunacy 251 

force  or  fraud 252,  253 

construction  of  act  of  1862,  in  regard  to \  253 

physical  incapacity 254 

action  for,  how  commenced 255 

guardian  for  infant  plaintiff  appointed 255  - 

complaint  and  what  it  must  contain 255,  256 

application  for  reference  on  default,  and  proceedings  thereon 256  et  sea. 

judgment  on  report  of  referee 258 

answer  and  proceedings  on  issue  joined 259,  260 

trial  by  the  court  or  referee 260 

custody  of  children  of  marriage 286 

education  and  maintenance  thereof 259 

alimony,  and  proceedings  to  obtain  same 214  et  sea. 

(See  Alimony.) 
effect  of  judgment ,., 291,  .292 
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decretal,  for  actual  partition , 38  et  seq. 

appointing  commissioners  to  make  partition 42 

for  sale  by  commissioners  in  partition  suit,  and  proceedings  thereon 48 

final,  after  sale  by  commissioners  in  above 50 

confirming  report  of  sale , 64 

to  stay  sale  of  foreclosure  cannot  be  granted,  when 100 

directing  sale  of  part  of  mortgaged  premises  in  case  of  default 105 

to  enforce  judgment  which  had  been  stayed 107,  108 

interlocutory,  on  accounting  between  partners 186 

of  reference  in  action  of  divorce  for  adultery 236 

proceedings  thereon 236 

of  reference  on  petition  for  temporary  alimony 276 

fixing  amount  of  temporary  alimony. , 279 

how  enforced 279 

not  appealable 280 

of  reference  on  petition  for  sale  of  infant's  real  estate 320,  321 

directing  guardian  to  contract 322 

confirming  sale  and  directing  conveyance 322 

directing  partition  or  sale  on  petition  of  general  guardian 330 

of  reference  on  petition  to  compel  specific  performance  by  infant  heir 337 

directing  specific  performance  by  infant  heir   339 

how  enforced 340 

of  confirmation 341 

of  reference ,  on  petition  to  compel  infant  trustee  to  convey 345 

confirming  report  and  directing  conveyance 346 

for  commission  against  lunatic,  &c 355,  356 

provisional,  for  care  of  infant's  estate  pending  proceedings 366 

of  appointment  of  committee 366,  367 

to  set  aside  commission  after  committee  appointed 393 

to  suspend  inquisition 394 

to  supersede  and  discharge  commission  . .  .• 397,  398 

of  reference  on  petition  to  sell  lunatic's  real  estate 400 

directing  contract  for  sale  of  lunatic's  real  estate 401,  402 

confirming  contract  and  directing  conveyance 402 

final,  of  confirmation  of  sale 403 

directing  general  guardian  to  agree  to  partition  of  lunatic's  real  estate 405 

final,  of  confirmation  of  report  of  partition  by  committee 406 

of  reference  on  petition  to  compel  lunatic  trustee  to  convey 408 

directing  conveyance  by  lunatic  trustee 408,  409 

directing  specific  performance  by  lunatic  of  contract  made  while  of  sane  mind,  410 

of  reference  on  petition  for  sale  of  real  estate  by  religious  corporation 415 

authorizing  sale  of  such  real  estate,  and  disposition  of  proceeds 415.  416 

final,  of  confirmation  of  sale 417 

on  petition  by  judgment  creditor  against  insolvent  corporation 420 

final,  directing  sequestration  and  distribution  of  proceeds 421 

of  reference  of  receiver's  account 429 

final,  on  accounting  by  receiver 430 

on  petition  for  voluntary  dissolution  of  corporation 432 

dissolving  corporation,  &c 434,  435 

of  reference  in  regard  to  insolvent  banking  or  insurance  corporation 440 

of  reference  on  petition  against  directors  or  officers  of  corporation 444 

OWNERS,  UNKNOWN: 

in  partition  cases ,  proceedings  against 7 

publication  against,  in  partition  suit 16 

reference  as  to,  in  partition  cases 28,  29 

service  of  summons  on,  in  foreclosure  suit 81 

affidavit  and  order  of  publication  must  be  filed 81 

PARTIES  PLAINTIFF  (See  Index  to  Vol.  1.): 

in  suit  for  partition 11 

v.  s.  63 
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tenants  in  common  may  unite  as 11 

tenant  in  common  of  part  of  premises  11 

death  of,  in  partition  suit 65,    66 

in  actions  of  foreclosure 73-75 

person  beneficially  interested  must  be 74 

or  if  dead  his  executor  or  administrator 74 

in  cases  of  trust 74 

in  case  mortgage  has  been  assigned 74 

in  case  of  separate  property  of  married  woman 74,     75 

in  action  to  redeem  mortgage 112 

heirs  and  devisees  are  proper  parties,  when 112 

personal  representative  of  judgment  creditor  is  proper  party  to  an  action 

to  redeem 112 

where  parties  are  numerous 112 

in  creditor's  suit 134,  135 

(See  Creditor's  Sdit.) 

in  actions  for  an  accounting 173,  174 

in  cases  of  accounting  between  partners 187 

PARTIES  DEFENDANT  (See  Index  to  Vol.  I.): 

in  suit  for  partition 12 

husband  of  plaintiff/eme  covert  should  be  defendant,  when 11 

married  woman  should  be,  when 11 

persons  interested  in  premises  must  be 12 

persons  having  dower  interests 13 

married  women  having  inchoate  rights  of  dower 13 

married  woman  having  separate  estate 14 

judgment  creditors,  mortgagees,  &c 14 

reversioners  and  remaindermen 14 

trustee  and  cestui  que  trust 15 

idiots,  &c. ,  and  their  committees 15 

contingent  interests  of  persons  not  in  esse 15 

in  actions  for  foreclosure 75-79 

heirs  of  mortgagor  must  be 75 

owner  of  the  equity  of  redemption 75 

personal  representatives  necessary,  when 76 

guarantee  of  mortgage  debt 76 

judgment  creditors 77 

prior  mortgagee 77 

wife  or  widow  of  owner  of  equity  of  redemption 78 

persons  having  future  or  contingent  interest 78 

person  claiming  adversely  not  a  proper  party 79 

parties  defendant  in  action  to  redeem  mortgaged  premises 112,  113 

in  creditor's  suit 135 

(See  Creditor's  Suit.) 

in  actions  for  an  accounting 173,  174 

in  cases  of  accounting  between  partners 186 

PARTITION: 

proceedings  in  actions  for 1-69 

in  what  cases  and  before  what  court  proceedings  may  be  instituted 1-8 

statutory  provisions  relating  to 1 

provisions  of  the  code  relating  to 2 

what  courts  have  jurisdiction  of 3 

suit  for,  by  whom  commenced  Z,  4 

in  what  cases  may  be  commenced    5-8 

proceedings  on  commencing  action  for 8  et  seq. 

proceedings  in  case  of  suit  in,  commenced  by  infant 8-10 

proceedings  in.  where  several  tracts  are  held  in  common 11 
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parties  plaintiff  in  suit  for 11 

(See  Parties  Plaintiff.) 

parties  defendant 12-15 

(See  Parties  Defendant.) 

proceedings  on  commencing  suit  for,  and  filing  lis  pendens 15 

complaint  in  suit  for 16-19 

appointment  of  guardian  ad  litem  in  case  of  infant  defendant 19,     20 

(See  Guardian  and  Infant.) 

non-resident  or  absent  infant  defendant 21 

appointment  of  guardian  upon  application  of  infant  defendant 23 

answer  of  defendant  in  suit  for 24 

trial  of  issue 26 

issue  as  to  one  or  more  and  default  of  other  defendants  26 

proceedings  in,  on  application  for  relief  where  no  answer  is  put  in 27  et  seq. 

infants,  absent  or  unknown  owners  in  suit  for 28 

proceedings  before  referee 29 

report  of  referee 29 

hearing  on  referee's  report 30 

two  or  more  shares  may  be  set  off  in  common 30 

proceedings  in,  for  sale  of  premises  by  referee 31 

examination  as  to  liens  and  incumbrances 32-34 

(See  Liens  and  Incumbrances.) 

proceedings  before  referee  in  regard  to  proof  of  title 34 

report  of  referee 37 

exceptions  to  report 38 

what  the  court  may  adjudge  as  to  actual  partition 39 

part  of  lands  may  be  divided  and  part  sold 40 

allowances  for  improvements 41 

compensation  for  equality  of  partition 42 

practice  in  setting  off  two  or  more  shares  in  common 42 

appointment  and  duties  of  commissioners 42-46 

(See  Commissioners.)  i 

report  of  commissioners  and  what  it  must  contain 46 

must  be  signed  by  majority  and  acknowledged 46 

proceedings  subsequent  to  report 46 

proceedings  on  report  of  commissioners  that  partition  cannot  be  made,  47  et  sea. 

order  for  sale  by  commissioners 48 

further  proceedings  by  commissioner  under  order  of  sale 49 

final  order  after  sale  by  commissioners 50 

final  judgment  of  actual, partition 50 

(See  Judgment.) 

judgment  for  sale  in  partition  and  proceedings  thereon 52  et  seq. 

shares  of  infants  how  disposed  of 53 ,    54 

shares  and  interests  of  tenants  in  dower 54  et  seq. 

inchoate  right  of  dower  and  contingent  interest 56 

creditors  having  specific  or  general  liens 58 

(See  Liens.) 

share  of  husband  or  wife 56,  note. 

sale  of  premises 59  et  seq. 

(See  Sale  of  Real  Estate.) 

report  of  sale 59 

approval  and  confirmation  of  sale  by  the  court 60 

execution  of  conveyance  by  referee 60 

proceedings  against  purchaser  declining  to  take  title 61-63 

further  proceedings  by  referee • 63 

final  report  of  referee • 63 
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order  of  the  court  confirming  report  of  sale 64 

amendments 64,    65 

(See  Amendments.) 

death  of  parties 65,    66 

costs   66 

(See  Costs.) 

application  subsequent  to  sale,  for  moneys  brought  into  court 67 

petition  by  incumbrances  and  proceedings  thereon 67 

the  like  where  there  is  a  life  estate,  by  the  owner  of  a  reversionary  interest.  68 

order  thereon  how  made  and  certified 68 

incumbrance  to  be  discharged 68 

appeal  in  partition  suit 68,  69 

PARTITION  OR  SALE  OF  INFANTS'  REAL  ESTATE: 

proceedings  by  general  guardian  for 329  et  seq. 

petition  for,  and  contents  thereof 329 

reference  as  to  necessity  of  sale 330 

order  directing  partition  or  sale 330 

proceedings  of  guardian  thereunder 330,  331 

guardian's  report  of  agreement  and  proceedings  thereon 331 

conveyance  by  guardian  and  effect  thereof 331 

disposition  of  proceeds  of  sale 332 

costs  and  expenses 332 

final  report  of  sale 332,  333 

PARTITION  OF  LUNATIC'S  REAL  ESTATE: 

on  petition  of  committee,  in  what  cases  allowed 404  et  seq. 

court  has  no  power  to  order  sale 405 

petition  for,  and  proceedings  thereon 404,  405 

hearing  and  order  thereon 405 

conveyances  and  releases  between  the  parties 406 

final  report  of  committee 406 

order  of  confirmation 406 

costs  of  proceedings 406 

PARTNERS: 

actions  for  dissolution  and  accounting  generally 176  et  seq. 

in  case  of  existing  partnership 176,  177 

in  case  of  partnership  dissolved  by  consent,  or  by  operation  of  law 178 

dissolution  by  the  acts  of  the  parties 178 

by  the  change  of  status  or  condition  of  the  parties 178 

by  the  transfer  of  property  of  one  of  the  parties 179 

by  bankruptcy  or  insolvency 179 

by  the  death  of  one  of  the  partners 179 

effects  of  dissolution 180-185 

effects  in  case  of  voluntary  dissolution 181 

effects  of  dissolution  by  assignment  or  sale 181 

by  bankruptcy  or  insolvency 182 

by  insolvency  of  limited  partnership 183 

hy  death  of  a  partner 183-185 

rights  and  duties  of  survivor 184 

right  to  a  final  settlement  of  partnership  accounts , . . ., 184 

one  party  has  sole  right  to  settle  partnership,  when 184,  185 

actions  for  accounting  between 185  et  seq. 

parties  to  suits  between 186 

complaint  in  action  between 185-188 

proceedings,  on  default  of  an  answer 189 

injunction  in  action  between 190 
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receiver  in  action  between 190 

answer  or  demurrer  by  defendant 191 

trial  of  issue 192 

(See  Trial.) 

reference  and  proceedings  thereon 194-196 

interlocutory  order  directing  the  parties  to  account 196,  197 

proceedings  thereon  before  referee 197  et  seq. 

production  of  books  of  account 199 

general  principles  governing  referee 199  et  seq. 

(See  Accounting.) 

rights,  duties  and  liabilities  on  dissolution 200-202 

books  of,  and  their  effect  as  evidence 204,  205 

PETITION: 

by  infant,  for  leave  to  commence  partition  suit 9 

for  order  directing  sale  of  a  portion  of  mortgaged  premises  on  subsequent 

default 106 

must  be  filed  and  annexed  to  judgment  roll 106 

for  order  to  enforce  judgment  which  has  been  stayed 107 

for  temporary  alimony  in  divorce  cases 275 

for  appointment  of  general  guardian  of  infant 300 

of  special  guardian  for  sale  of  infant's  real  estate 317 

(See  Sale  of  Infants'  Real  Estate.) 

of  general  guardian  for  partition  or  sale  of  infant's  real  estate 329  et  seq. 

(See  Partition  ok  Sale  of  Infant's  Real  Estate.) 

for  specific  performance  by  infant  heir  of  contract  of  his  ancestor 335,  336 

to  compel  infant  trustee  to  convey  lands  held  in  trust 343,  344 

for  appointment  of  committee  of  lunatic  or  habitual  drunkard,  and  prac- 
tice thereon 354  et  seq. 

(See  Lunatics,  Idiots,  &o.) 

for  leave  to  traverse  inquisition  and  proceedings  thereon 363-365 

to  set  aside  commission 392,  393 

to  suspend  commission 394,  395 

to  supersede  and  discharge  commission 395,  396 

for  mortgage,  lease  or  sale  of  lunatic's  real  estate 399,  400 

by  general  guardian,  for  partition  of  lunatic's  real  estate 404,  405 

to  compel  lunatic  trustee  to  convey  lands  held  in  trust 408 

to  compel  specific  performance  of  lunatic's  contract 410 

for  sale  of  real  estate  of  religious  corporation 414 

by  judgment  creditor  against  corporation,  on  return  of  execution  unsatis- 
fied    419,  420 

for  voluntary  dissolution  of  corporation 451,  452 

against  insolvent  banking  and  insurance  corporation 438,  439 

against  directors  or  officers  of  corporation,  to  compel  execution  of  or  re- 
strain abuse  of  corporate  powers 443,  444 

PUBLICATION: 

against  absent  defendant  or  unknown  owners  in  partition  suit 16 

same  in  foreclosure  suit 86,  87 

against  absent  or  non-resident  defendant  in  actions  for  divorce  for  adul- 
tery   231 

same  in  action  to  annul  marriage 255 

of  notice  by  receiver  of  corporation  of  intention  to  render  his  accounts 429 

of  order  on  petition  for  voluntary  dissolution  of  corporation 433 

RECEIVER: 

appointment  of,  in  foreclosure  cases 99 

appointment  of,  in  creditor's  suit,  and  proceedings  thereon 146-148 
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order  on,  directing  assignment 146 

in  actions  of  accounting 196 

in  what  cases  allowed  in  cases  of  accounting 215-217 

how  and  when  appointed 217 

powers,  duties  and  obligations 217  et  seq. 

how  possession  of  property  is  obtained 218 

accounting  by,  and  closing  up  of  trust 221,  222 

appointment  of,  in  case  of  limited  partnership  becoming  insolvent 222,  223 

preliminary  appointment  of,  in  proceedings  against  insolvent  corporation,  420 

appointment  of,  on  final  hearing  in  such  cases 421,  422 

security  to  be  given  by 422 

general  powers  and  duties  of  receiver  of  corporation 423 

under  the  act  of  1852 423,  424 

under  the  general  statute 424-426 

powers  and  duties  in  ascertaining  and  paying  corporate  debts 426,  427 

what  commissions  and  sums  of  money  authorized  to  retain 427 

in  what  order  corporate  debts  paid  by 428 

accounting  by 428 

(See  Accounting.) 

preliminary  notice  of  rendering  account,  how  and  when  published 429 

presentation  of  account  and  order  of  reference  thereon 429 

proceedings  upon  order 429 

filing  report  and  notice  thereof 429,  430 

exceptions  to  report 430 

hearing  and  final  order  or  decree  on  accounting  by 430 

further  account  by 430 

costs  of  an  accounting 430 

in  cases  of  insolvent  banking  or  insurance  corporation 440 

powers  and  duties  of,  in  such  cases 440-442 

REDEMPTION: 

who  may  redeem 109  et  teq. 

by  subsequent  mortgagee 109 

by  wife  having  inchoate  right  of  dower 109 

by  creditors,  by  judgment  or  decree 110 

within  what  time  action  for,  must  be  brought Ill 

parties  plaintiff,  in  action  for 112 

(See  Parties  Plaintiff.) 

parties  defendants ,  in  actions  for 112,  113 

when  action  for  may  be  commenced 113 ,  114 

complaint 114 

proceedings  subsequent  to  complaint 114 

reference  on  accounting  for  rents  and  profits 114 

judgment   115 

terms  of. 115 

improvements  and  repairs 115 

where  lands  have  been  sold  in  parcels  under  judgment  of  foreclosure 117 

costs    117 

failure  to  redeem 117 

effect  of 118 

REFERENCE  (See  Referee,  Report): 

in  case  of  infants,  absent  or  unknown  owners  in  partition  suit  . .  ^ 28 

proceedings  on.  in  partition  cases 29,    30 

motion  for,  on  default,  in  foreclosure  suit 88 

proceedings  thereon 89 

in  case  of  infant  or  absentee ■ 89 

in  actions  of  accounting  between  partners 193,  196 
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proceedings  before  referee  on  order 197  et  seq, 

(See  Accounting.) 

in  action  of  divorce  for  adultery 236 

interlocutory,  as  to  alimony,  custody  of  children,  and  in  divorce  cases,  244,  245 

proceedings  thereon : 246 

application  for,  in  action  to  declare  marriage  void 256 

proceedings  thereon 257,  258 

referee's  report  thereon 258 

application  for,  in  actions  for  limited  divorce 267 

proceedings  and  report  thereon 267,  268 

on  petition  for  temporary  alimony 276 

on  petition  to  appoint  general  guardian 301 ,  302 

on  petition  to  sell  infant's  real  estate 321,  322 

on  petition  by  general  guardian  for  leave  to  partition  or  sell  infant's  real 

estate   330 

on  petition  to  compel  specific  performance  by  infant  heir  of  contract  of  his 

ancestor 338,  339 

the  like  to  compel  infant  trustee  to  convey 346 

as  to  appointment  of  committee  of  lunatic  after  inquisition  found 369 

on  application  to  supersede  commission 396,  397 

on  petition  to  mortgage,  lease,  or  sell  lunatic's  real  estate 400 

on  petition  to  compel  lunatic  trustee  to  convey  lands  held  in  trust 408 

on  petition  by  judgment  creditor  of  corporation .'.  421,  422 

of  account  of  receiver  of  corporation 429 

in  proceedings  for  voluntary  dissolution  of  corporation 433 

in  proceedings  against  insolvent  banking  or  insurance  corporation  440 

in  proceedings  against  officers  or  directors  of  corporation 444 

REFEREE  (See  Reference,  Report): 

proceedings  before,  in  partition  cases,  where  there  are  infants,  &c 29 

report  of,  in  above 29 

hearing  on  report  of 30 

proceedings  for  sale  of  premises  by,  in  partition 31 

(See  Sale.) 

proceedings  before,  in  regard  to  proof  of  title  in  partition 34 

report  of,  in  above 37 

exceptions  to  report 38 

referee's  report  of  sale  in  partition 59 

execution  of  conveyances  to  the  purchaser  by 60 

further  proceedings  by 63 

final  report  of 63 

proceedings  before,  in  foreclosure  suit 90 

must  report  the  proof  taken  by  him 90 

cannot  be  nominated  by  the  party 91 

conveyance  by,  after  sale  in  foreclosure  suit 101 

report  of,  as  to  sale •' 102 

report  of,  as  to  amount  of  liens,  &c 104 

not  to  be  nominated  by  either  party  in  divorce  cases 236 

report  of,  in  action  of  divorce  for  adultery,  and  proceedings  before ....  236 

proceedings  before,  and  report  of  in  cases  of  action  to  declare  marriage 

void.! 258,  259 

the  like  in  actions  for  limited  divorce 267,  268 

RELIGIOUS  CORPORATION  (See  Corporation,  Religious.) 

REPORT: 

of  referee,  in  partition  in  case  of  infants,  or  absent  and  unknown  owners  . .  29 

hearing  on,  where  sale  is  necessary 30 

of  referee 37 

exceptions  to 38 
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REPORT  (Continued) : 

of  commissioners  in  partition 46 

must  be  proved  or  acknowledged 46 

irregular  or  fraudulent,  may  be  set  aside  in  partition  suit 46 

causes  for  setting  aside 46,    47 

formal  inaccuracy  in,  may  be  amended  47 

of  commissioners,  that  partition  cannot  be  made 47 

what  it  mast  contain  and  proceedings  on 47 ,    48 

of  sale  in  partition  suit 59,     60 

must  be  filed,  and  notice  given 60 

confirmation  of 60 

final,  after  judgment 63,     64 

confirmation  of. 64 

of  sale  by  referee 102 

of  referee,  as  to  amount  of  liens 104 

filing  and  proceedings  thereon 104,  105 

of  referee,  in  actions  of  accounting 209 

filing  same,  and  exceptions  thereto 210 

final  hearing  on 210 

of  referee  in  action  of  divorce  for  adultery 258 

hearing  and  judgment  thereon 238,  239 

of  referee,  in  actions  to  declare  marriage  void 257,  258 

hearing  and  j  udgment  thereon 258,  259 

of  referee,  as  to  temporary  alimony 278,  279 

the  like  as  to  permanent  alimony 282 

on  petition  to  appoint  general  guardian 301,  302 

on  petition  for  sale  of  infant's  real  estate 321 

on  order  directing  guardian  to  contract  for  sale 322 

final,  after  sale  and  disposition  of  proceeds    327 

by  general  guardian  of  agreement  to  partition  or  sell  his  ward's  estate 331 

final,  after  sale  and  conveyance 332,  333 

on  reference  as  to  specific  performance  by  infant  heir 338,  339 

the  like,  to  compel  infant  trustee  to  convey 346 

final  order  of  confirmation 341 

on  reference  as  to  sale,  &c,  of  lunatic's  real  estate 400,  401 

of  contract  of  sale  of  lunatic's  real  estate 402 

final,  of  sale,  payment  of  debts,  investment  of  proceeds,  &c 403 

final,  of  partition  of  lunatic's  estate 406 

on  reference  as  to  conveyance  by  lunatic  trustees  of  lands  held  in  trust 408 

on  reference  as  to  sale  of  real  estate  of  religious  corporation 415 

final,  of  sale  and  disposition  of  proceeds 417 

on  proceedings  of  judgment  creditor  against  insolvent  corporation 422 

on  order  of  reference  of  receiver's  account 429,  430 

on  reference  in  proceedings  for  voluntary  dissolution  of  corporation 433 

SALE  OF  REAL  ESTATE: 

proceedings  in  partition  for 31 

in  partition  suits,  will  be  decreed  when 47,  49 

order  for,  by  commissioners,  and  proceedings  thereon 48  et  seq. 

sale  of  premises  in  partition 59 

order  to  stay  may  be  made  when  59 

report  of 59 

mode  of  conducting  same 59 

confirmation  of  sale  by  the  court 60 

executing  conveyance  of,  in  partition 60 

transfer  of  bid  by  purchaser ' 60 

proceedings  against  purchaser  declining  to  take  title 61,  63 

in  cases  of  foreclosure  of  mortgage 99 

where  premises  can  be  sold  in  separate  lots , .  93  (note),  100 

where  purchaser  refuses  to  perfect  his  purchase 101 

order  to  stay  cannot  be  granted,  when 100 

proceedings  to  complete  sale  and  execute  conveyance 101 
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statutory  provisions  in  regard  to 315 

will  be  ordered,  when 316 

petition  for  and  application  to  appoint  special  guardian 317,  318 

who  may  be  appointed  special  guardian 318 

appointment  and  duty  of 318,  319 

security  by,  how  executed  and  filed 320 

reference  and  proceedings  thereon 321 

report  of  referee  and  proceedings  thereon 321 

order  directing  guardian  to  contract 322 

report  and  order  confirming  same,  directing  conveyance  and  disposition  of 

proceeds 322 

conveyance  by  guardian  and  effect  thereof 323 

claim  of  dower,  how  disposed  of 324 

costs  on  application  for 325 

disposition  of  proceeds 326,  327 

final  report  of  sale 327,  328 

inventory  and  annual  account 328 

proceedings  by  general  guardian  for  partition,  or  for  sale 329  et  seq. 

(See  Partition  or  Sale  of  Infants'  Real  Estate.) 

SALE,  &c,  OF  LUNATICS'  REAL  ESTATE: 

in  what  cases  will  be  ordered 398,  399 

application  for,  by  whom  made 399 

petition  for,  what  it  must  contain 399,  400 

reference  and  proceedings  thereon 400 

report  of  referee  and  proceedings  thereon 400,  401 

hearing,  and  order  thereon  directing  contract  of  sale '. . .   401,  402 

report  of  contract  of  sale,  &c 402 

order  of  confirmation,  and  directing  conveyance 402 

conveyance  and  effect  thereof 402 

payment  of  debts  of  lunatic 403 

investment  of  proceeds  and  accounting  for  same 403 

final  report  of  sa\e  and  order  of  confirmation 403 

SALE  OF  REAL    ESTATE  OF  RELIGIOUS  CORPORATION   (See  Cor- 
poration, Religious). 

SEPARATION    See  Limited  Divorce)  : 

proceedings  in  action  for   261  et  seq. 

SEQUESTRATION: 

of  stock  and  property  of  insolvent  corporation  on  petition  of  judgment 

creditor 418  et  seq. 

(See  Corporation,  Receiver.) 

SERVICE  AND  PROOF  THEREOF: 

of  summons  and  complaint,  how  made 83 

of  filing  notice  of  lis  pendens 83 

(See  this  head  in  Index  to  Vol.  I.) 

SPECIFIC  PERFORMANCE: 

by  infant  heir  of  contract  of  his  ancestor 333  et  seq. 

under  what  circumstances  will  be  ordered 834 

petition  by  whom  made  and  contents  thereof 335,  336 

notice  of  the  .application 337 

appointing  guardian  ad  litem  thereon 337 

order  of  reference .■ •  •  337 

compensation  of  guardian 338 

v.  s.    64 
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SPECIFIC  PERFORMANCE  (Continued):  Page. 

reference  thereon  and  report 338,  339 

order  thereon  directing  performance 339 

costs  of  application 340 

order  how  enforced 340 

conveyance  and  requisites  of 340 

final  report  and  order  of  confirmation. 341 

appeal  from  order 341 

by  lunatic  or  habitual  drunkard  of  contract  made  while  of  sound  mind 

409,  410 

application  for,  when  and  where  made 410 

petition  and  proceedings  thereon 410 

order  directing  conveyance 410 

STATUTE: 

provisions  of,  relating  to  actions  in  partition 1 

provisions  of,  as  to  liens  and  incumbrances    32-34 

provisions  of,  in  regard  to  the  duties  of  commissioners  in  partition  cases,  43-45 

provisions  of,  in  regard  to  creditor's  suits 127 

provisions  of,  in  actions  for  accounting 162,  163 

provisions  of,  in  regard  to  divorce 224,  225 

provisions  of,  in  regard  to  validity  of  marriage 246-251 

provisions  of,  in  regard  to  limited  divorce 261,  262 

in  regard  to  sale  of  lunatic's  real  estate 398 

in  regard  to  partition  of  lunatic's  real  estate 404 

in  regard  to  conveyance  by  lunatic  trustee 407 

in  regard  to  sale  of  real  estate  of  religious  corporation 411,  412 

in  regard  to  proceedings  by  judgment  creditors  against  corporation,  after 

execution  returned  unsatisfied 419,  421 

general  statutory  provisions  in  regard  to  receivers  of  corporations 424-426 

provisions  of,  in  regard  to  voluntary  dissolution  of  corporation 431,  432 

provisions  of,  in  regard  to  insolvent  banking  or  insurance  corporations.  436,  437 
as  to  receivers  in  such  cases 440J  441 

STRICT  FORECLOSURE: 

object  of  action  for 118 

action  for,  when  may  be  brought 118,  119 

proceedings  in  action  for 119 

complaint  in  action  for 120 

judgment  in  action  for 121-124 

costs  in  action  for 124 

effect  of  judgment  upon  mortgage  debt 125 

SUMMONS  (See  Isdex  to  Vol.  I.) 

TRAVERSE: 

of  inquisition  found  in  cases  of  lunacy,  and  practice  thereon 363  et  seq, 

(See  Lunatics,  Idiots,  &c.) 

TRIAL  (See  Issue)  : 

of  issue  in  partition  suit 26 

of  issue  in  foreclosure  suit 96,    97 

of  issue  of  fact  must  first  be  disposed  of  before  plaintiff  can  proceed  against 

other  defendants  in  default 97 

of  issues  of  fact  in  foreclosure  suit  before  referee 98 

of  issues  in  creditor's  suits 154 

of  issues  in  action  of  accounting - 192 

by  the  court 192 

by  jury 192 

by  referees 193-196 


INDEX.  763 

TRIAL  (Continued):  Page. 

of  issue  of  fact  in  divorce  suits 242  et  seq. 

by  the  court  or  by  referee 243,  244 

the  like  in  action  to  declare  marriage  void 260 

the  like  in  actions  for  separation 266 

of  issues  on  traverse  of  inquisition  against  a  lunatic 365,  366 

TRUSTEE: 

proceedings  to  compel  conveyance  by  infant 341  et  seq. 

(See  Infant  Trustee.) 

proceedings  to  compel  conveyance  by  lunatic 407  et  seq. 

(See  Lunatic  Trustee.) 

UNDERTAKING  (See  Appendix  to  Vol.  I.) : 

on  injunction  in  creditor's  suit 214 

on  injunction  in  actions  of  accounting 214 

UNKNOWN  OWNERS  (See  Owners  Unknown). 
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ACCOUNT  AND  INVENTORY: 

schedule  of,  with  verification  on  accounting  before  referee 589 

charge  and  surcharge 590 

discharge 591 

of  general  guardian 637 

of  committee  of  lunatic 694 

ACCOUNTING,  ACTIONS  FOR: 

complaint  by  one  partner  against  his  copartner,  where  time  agreed  for  dis- 
solution has  not  arrived,  alleging  the  misconduct  of  the  defendant  as 

the  ground  for  the  dissolution  of  the  copartnership 568 

complaint  by  administrator  of  deceased  partner  against  a  surviving  partner 
praying  for  an  accounting,  and  alleging  grounds  for  an  injunction  and 

receiver 569 

complaint  by  one  partner  against  his  copartner  for  dissolution  and  account- 
ing, where  no  time  for  the  dissolution  is  fixed  by  the  copartnership 

agreement 571 

complaint  by  a  judgment  creditor  of  a  general  partnership  for  an  account- 
ing, &c  572 

the  like  by  creditor  of  a  limited  partnership  to  set  aside  assignment  and  for 

an  accounting 574 

affidavit  verifying  allegations  of  complaint  for  the  purpose  of  moving  for 

an  injunction  or  receiver 575 

notice  of  motion  on  default  for  the  relief  demanded  in  the  complaint 576 

order  to  show  cause  why  injunction  should  not  issue 576 

the  like  combined  with  order  to  show  cause  why  receiver  should  not  be 

appointed 576 

injunction  order 577 

undertaking  on  injunction 577 

notice  of  motion  for  appointment  of  receiver 577 

order  appointing  receiver  by  the  court 577 
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ACCOUNTING,  ACTIONS  FOR  (Continued) :  Page. 

order  of  reference  to  appoint  receiver 578 

report  of  referee  thereon 578 

order  of  the  court  thereon 578 

bond  of  receiver 578 

demurrer 579 

answer 579 

notice  of  trial 580 

interlocutory  order  for  accounting 580 

decision  of  the  court  on  trial  of  issue  of  fact 581 

interlocutory  order  for  accounting  thereon 581 

notice  of  motion  for  issues  to  he  tried  by  jury 582 

order  of  reference  thereon 582 

report  of  issues  settled  by  referee 582 

notice  of  motion  on  verdict 583 

order  of  reference  for  an  accounting  on  verdict 583 

order  of  reference  to  hear  and  determine  issues 583 

report  of  referee,  thereon 584 

further  order  for  accounting  on  coming  in  of  report 584 

order  referring  the  whole  issue  including  the  taking  of  an  account 585 

report  of  referee  thereon 585 

order  of  reference  to  appoint  receiver  to  sell  property  and  collect  assets, 

pending  a  reference  for  an  accounting 585 

summons  of  referee  on  accounting  to  produce  books  and  papers 586 

order  that  books  and  papers  be  deposited  with  referee  before  accounting. .  .  586 

certificate  on  default 587 

affidavit  on  delivery  of  books,  papers  &c,  to  referee 587 

certificate  of  referee  to  suspend  accounting  in  order  to  effect  a  sale 587 

affidavit  that  suspension  of  reference  is  necessary 588 

notice  to  receiver  and  defendant  of  motion  to  suspend  reference 588 

order  thereon 588 

schedule  of  account  with  verification 589 

another  form  of  account  and  charge  or  surcharge 590 

,  form  of  discharge 591 

report  of  referee  591 

notice  of  filing  report  and  hearing 592 

exceptions  to  report 592 

notice  of  hearing  on  report  and  exceptions 592 

interlocutory  judgment  order  where  receiver  has  still  funds  in  his  hands. .  593 

another  form  where  there  is  no  receiver 593 

further  report  of  referee  on  accounting  with  receiver 594 

final  judgment  thereon 595 

final  judgment  taken  by  default  in  an  action  by  a  judgment  creditor  against 

a  partnership 596 

another  form  of  judgment  order  for  an  accounting  between  partners  ordered 

after  trial 597 

notice  of  motion  to  the  court  for  directions  to  receiver 598 

order  thereon 599 

order  of  reference  to  take  and  state  receiver's  account 599 

report  of  referee  on  such  accounting 599 

order  of  confirmation  and  further  directions 600 

petition  by  party  plaintiff  or  defendant  to  compel  receiver  to  account 601 

notice  of  motion  thereon 602 

order  of  reference  thereon 602 

report  of  referee  thereon 602 

notice  of  filing  and  motion  for  judgment 603 

final  judgment  thereon,  with  directions  that  receiver  advertise  for  claims 

and  pay  debts 603 

AFFIDAVIT: 

of  signatures  to  petition  and  consent  of  guardian 451 

for  motion  to  appoint  guardian  for  non-resident  infant  defendant 455 
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AFFIDAVIT  (Continued) :  Page. 

for  order  of  substituted  service 456 

for  order  of  publication  as  to  non-resident 457 

the  like  where  defendants'  last  known  place  of  residence  was  in  this  state.  458 

the  like  in  case  of  unknown  owners 458 

the  like  in  foreclosure  cases 508,  509 

of  personal  service  of  summons,  &c 460 

the  like  in  foreclosure  cases 510 

the  like  on  infant  under  fourteen 460 

the  like  on  corporation 460 

of  substituted  service  by  order  of  jud^e 461 

the  like  where  no  person  found  on  premises 461 

of  publication  of  summons  in  partition  case 461 

the  like  in  foreclosure  cases 510 

of  mailing  in  partition  cases '. 462 

the  like  in  foreclosure  cases 510 

of  filing  notice  of  lis  pendens  in  partition  cases 462 

the  like  in  foreclosure  cases 510 

that  no  answer  has  been  received 466 

to  move  for  order  of  reference  on  default  in  partition  cases,  where  defend- 
ants are  residents  and  of  full  age 467 

the  like  as  to  infants  or  absentees 467 

that  two  or  more  parties  desire  their  shares  set  off  in  common 467 

of  service  of  notice  of  hearing  in  partition  suit 471 

for  reference  when  sale  is  necessary  under  the  79th  rule 471 

for  motion  to  compel  purchaser  to  complete  sale 486 

by  purchaser  for  motion  to  be  relieved  from  purchase 489 

to  move  for  judgment  on  default  in  foreclosure  cases,  whole  amount  due 

and  no  infants  or  absentees >. 512 

the  like  where  there  are  infants  or  absentees 51 3 

the  like  whole  amount  not  due,  with  clause  as  to  infants  or  absentees 514 

for  order  of  reference  as  to  surplus  money  in  foreclosure  cases 533 

annexed  to  complaint  by  judgment  creditor 547 

of  service  of  notice  of  motion  for  appointment  of  receiver ;.  552 

verifying  allegations  in  complaint  for  purpose  of  moving  for  injunction  or 

receiver 575 

on  delivery  of  books,  &c,  to  referee 587 

that  suspension  of  reference  is  necessary 588 

for  order  of  publication  in  divorce  cases 605 

to  move  for  reference  in  divorce  cases 606 

the  like  in  cases  of  lunacy  or  idiocy,  under  87th  rule 620 

the  like  in  case  of  non-age 620 

the  like  in  case  of  force  or  fraud 621 

annexed  to  petition  for  commission  against  lunatic 676 

by  lunatic  to  petition  for  leave  to  traverse  inquisition 689 

annexed  to  such  petition 689 

the  like  to  petition  to  supersede  commission 697 

of  publication  of  order  on  petition  for  voluntary  dissolution  of  corpora- 
tion   727 

ANSWER: 

in  partition  suit  of  infant  by  his  guardian 466 

the  like  in  foreclosure  suit 519 

in  action  for  an  accounting 579 

in  action  for  divorce,  denial  with  counter  claim  of  adultery 610 

ASSIGNMENT: 

to  receiver  in  creditor's  suit 559 

the  like  transferring  real  estate 561 

BOND: 

of  guardian  of  infant  plaintiff  in  partition  suit 452 
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BOND  (Continued):  Page. 

the  like  of  infant  defendant 454 

of  receiver  in  creditor's  suit 556 

of  receiver  in  action  for  accounting 579 

of  general  guardian  of  infant 636 

of  special  guardian  on  sale  of  infants'  real  estate 650 

of  committee  of  lunatic 686 

of  receiver  in  proceedings  against  corporation 724 

CERTIFICATE: 

by  referee  that  purchaser  at  partition  sale  refuses  to  complete  his  purchase .  488 

of  clerk  as  to  claimants  to  surplus  money  on  foreclosure  sale 534 

claim  of  creditor  thereon 535 

by  referee  on  accounting,  that  books  and  papers  are  not  produced 587 

the  like  to  suspend  accounting  in  order  to  effect  a  sale  588 

by  clerk  of  security  filed  on  application  to  sell  infant's  real  estate 651 

COMMISSION : 

for  partition  of  real  estate 499 

against  lunatic,  idiot  or  habitual  drunkard    678 

(See  Lunatics,  Idiots  and  Habittjal  Drunkards.) 

COMMISSIONERS: 

in  partition ,  oath  to 500 

report  of 500 

notice  of  hearing  on  report  of 501 

COMMITTEE: 

forms  in  proceedings  to  appoint,  for  lunatic,  idiot,  &c 674  et  seq. 

(See  Lunatics,  Idiots  and  Habituai  Drunrards.) 

in  proceedings  by,  for  sale  of  lunatic's  real  estate 701-708 

(See  Lunatics,  &c.) 

in  proceedings  by,  for  partition  of  lunatic's  estate 708-711 

(See  Lunatics,  &.c.) 

in  proceedings  by,  for  specific  performance  of  lunatic's  contract 714-716 

(See  Lunatics,  &c  ) 

in  proceedings  by,  to  compel  lunatic  trustee  to  convey 712,  713 

(See  Lunatic  Trustee.) 

COMPLAINT: 

in  action  for  partition 463 

the  like  in  case  of  owners  unknown 465 

in  action  to  foreclose  mortgage 511 

in  action  to  redeem  mortgaged  premises 527 

in  action  for  strict  foreclosure 528 

in  creditor's  suit  against  judgment  debtor  after  execution  returned 545 

to  remove  fraudulent  incumbrance  against  judgment  debtor  and  assignee. .  548 
in  action  for  accounting  by  one  partner  against  his  copartner  where  time 

agreed  for  dissolution  has  not  arrived 568 

the  like  where  no  time  is  fixed  for  dissolution 571 

by  administrator  of  deceased  partner  against  a  surviving  partner 569 

by  judgment  creditor  of  general  partnership  for  an  accounting 572 

the  like  by  creditor  of  limited  partnership  to  set  aside  assignment 574 

in  action  for  divorce  by  wife  against  husband  for  adultery 604 

the  like  by  husband  against  wife  questioning  the  legitimacy  of  children  . .  .  605 

the  like  for  divorce  on  account  of  physical  incapacity 615 
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the  like  on  account  of  non-age 61 6 

the  like  on  account  of  former  marriage 617 

the  like  on  account  of  lunacy 618 

the  like  on  account  of  force  or  fraud 618 

the  like  for  separation  or  limited  divorce 619 

CONDITIONS: 

of  sale  of  premises  in  partition  suit,  and  memorandum  of  purchaser 484 

the  like  in  foreclosure 529 

CONSENT: 

of  guardian  annexed  to  petition 451 

by  wife  to  have  her  share  of  proceeds  of  partition  sale  paid  to  her  husband,  483 

by  widow  to  accept  sum  in  gross  in  lion  of  dower 483 

the  like  on  receipt  of  dower  paid 493 

to  refer  issue  in  divorce  cases  613 

by  party,  to  specific  performance  by  infant  heir  of  contract  of  his  ancestor,  666 

of  next  of  kin  to  appointment  of  committee  of  lunatic 683 

CONVEYANCE  (Sec  Deed). 

CORPORATION,  PROCEEDINGS  AGAINST,  IN  EQUITY: 

forms  in  proceedings  against,  by  judgment  creditor  after  execution  returned 

unsatisfied 721-724 

petition  by  judgment  creditor 721 

notice  of  presentation  of  petition 722 

order    sequestrating    property  of   corporation,   appointing    receiver  and 

reserving  further  directions 722 

the  like  directing  reference  as  to  appointment  of  receiver 724 

bond  of  receiver 724 

final  decree  directing  distribution 724 

forms  in  proceedings  for  voluntary  dissolution  of  corporation 725-728 

petition  by  directors  for  voluntary  dissolution  of  corporation 725 

order  thereon 726 

affidavit  of  publication 727 

report  of  referee 727 

order  or  decree  for  dissolution 728 

the  like  appointing  referee  to  nominate  receiver 728 

forms  in  proceedings  against  insolvent  moneyed  or  insurance  corporations 

for  injunction,  &c 729-731 

petition  by  creditor  or  stockholder 729 

notice  of  presentation 730 

order  to  show  cause 730 

order  of  reference 731 

the  like  directing  injunction,  and  reference  to  appoint  receiver  provision- 
ally    731 

final  order  for  dissolution  and  appointing  receiver 731 

forms  in  proceedings  against  directors,  &c,  to  compel  the  execution  or 

restrain  the  abuse  of  corporate  powers 733-735 

petition  by  stockholder  or  director,  &c. ,  of  corporation 733 

notice  of  presentation  thereof 734 

order  to  show  cause 734 

order  of  reference  with  temporary  injunction 734 

final  order  made  without  preliminary  reference,  removing  director  for  mis- 
conduct and  ordering  new  election 735 

religious ,  forms  in  proceedings  to  sell  real  estate  of 717-720 

{See  Sale  of  Real  Estate  of  Religious  Corporation.) 


768  INDEX  TO  FORMS. 

CREDITOR'S  SUIT:  Page. 

complaint  by  judgment  creditor  against  judgment  debtor  after  execution 

returned,  to  reach  property  not  tangible  by  execution 645 

affidavit  annexed 547 

the  like  to  remove  fraudulent  incumbrance  against  judgment  debtor  and 

assignee 548 

order  to  show  cause  why  injunction  should  not  be  allowed ' 550 

the  like  with  clause  in  regard  to  appointment  of  receiver , 551 

injunction  order 551 

undertaking  on  injunction 552 

notice  of  motion  for  order  of  reference  to  appoint  receiver 552 

affidavit  of  service 552 

notice  of  application  for  judgment  and  for  appointment  of  receiver 553 

order  of  reference  to  appoint  a  receiver 553 

report  of  referee  thereon  appointing  receiver 554 

order  appointing  receiver  by  the  court ...» 555 

bond  of  receiver 556 

order  appointing  referee  to  take  examination 557 

notice  to  debtor  to  appear  before  referee  for  examination 558 

summons  by  referee  to  party  or  witness  to  appear 558 

order  by  referee  that  the  defendant  deliver  over  property  to  receiver 559 

general  assignment  to  receiver 559 

transfer  of  real  estate  to  receiver 561 

petition  by  creditor  for  leave  to  come  in  as  a  party  on  contributing  to  the 

expenses  of  the  suit 561 

order  thereon 562 

judgment  in  creditor's  suit  that  plaintiff's  debt  be  paid  out  of  the  funds  col- 
lected in  receiver's  hands 563 

the  like  appointing  receiver  with  directions 564 

the  like  setting  aside  and  declaring  void  a  fraudulent  incumbrance  of  real 

and  personal  property 565 

the  like  setting  aside  fraudulent  conveyance  with  directions  to  receiver  to 
sell  the  property  and  apply  the  proceeds  of  the  same  to  the  plaintiff's 

debt 566 

order  subsequent  to  judgment  that  receiver  sell  and  apply  proceeds 567 

judgment  dismissing  complaint  with  costs  to  the  defendant  to  be  set  off 
against  so  much  of  the  plaintiff's  debt 567 

DECISION: 

of  j  udge  on  issue  of  fact  tried  by  the  court  in  action  of  foreclosure 521 

the  like  in  action  for  accounting 581 

the  like  in  action  for  divorce 612 

DEED: 

by  referee  on  sale  in  partition  suit 491 

the  like  on  foreclosure  sale 529 

by  special  guardian  of  infant 656 

release  of  widow's  dower  indorsed „ 657 

by  committee  of  lunatic  on  sale,  Sec 706 

the  like  on  partition  of  lunatie's  estate 710 

DEMURRER: 

to  complaint  in  action  for  accounting 579 

DIVORCE,  ACTION  FOR: 

complaint  by  wife  against  husband  for  divorce  on  account  of  adultery 604 

the  like  by  husband  against  wife,  on  account  of  adultery,  and  questioning 

the  legitimacy  of  children 605 

affidavit  for  order  of  publication 605 

order  of  publication 606 

affidavits,  &c,  to  move  for  order  of  reference  on  default  of  an  answer 606 
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notice  of  motion  for  reference  606 

order  of  reference  under  the  86th  rule 607 

referee's  report 607 

interlocutory  judgment  order  for  divorce  with  reference  as  to  amount  of 

alimony,  custody  and  maintenance  of  children,  &c 608 

referee's  report  thereon 609 

exceptions  to  report  and  notice  of  argument  thereon 610 

answer,  denial,  with  counter  claim  of  adultery  on  the  part  of  plaintiff 610 

notice  of  motion  for  issues 611 

order  of  reference  thereon 611 

report  of  issues  as  settled  by  referee 611 

the  like,  embracing  question  as  to  legitimacy  of  children 612 

decision  of  judge  where  the  cause  is  tried  by  the  court 612 

notice  of  motion  on  verdict  of  jury  in  favor  of  the  plaintiff 612 

interlocutory  judgment  order  thereon 612 

referee's  report  thereon 613 

consent  to  refer  the  whole  issues 613 

order  of  reference  thereon 613 

referee's  report  on  the  whole  issues 613 

final  judgment  for  divorce  on  the  ground  of  adultery 614 

the  like  in  favor  of  wife,  with  provisions  as  to  alimony  and  custody  of 

children,.  &c 615 

complaint  for  divorce  on  account  of  physical  incapability 615 

complaint  for  divorce  on  account  of  non-age 616 

the  like  on  account  of  former  marriage,  such  former  husband  or  wife  still 

living 617 

complaint  for  divorce  on  account  of  lunacy 618 

complaint  on  account  of  force  or  fraud 618 

complaint  for  separation  or  limited  divorce   619 

affidavits  on  which  to  move  for  judgment  in  case  of  lunacy  or  idiocy,  under 

the  eighty -seventh  rule 620 

affidavit  of  plaintiff  showing  non-cohabitation  where  the  preceding  affidavit 

shows  that  lunacy,  &c,  does  not  continue 620 

affidavit  in  case  of  non-age  620 

affidavit  in  case  of  force  or  fraud 621 

order  of  reference  i.nder  the  eighty-seventh  rule 621 

report  of  referee  thereon 621 

order  of  reference  on  default  in  case  of  limited  divorce 622 

report  of  referee  thereon 622 

interlocutory  j  udgment  order  in  action  for  limited  divorce  adjudging  sepa- 
ration, and  a  reference  as  to  alimony,  &c 623 

report  of  referee  thereon 623 

final  judgment  of  divorce  in  case  of  non-age 623 

the  like  in  case  of  former  marriage,  with  clause  saving  the  right  of  chil- 
dren of  the  marriage  .' 623 

the  like  in  case  of  lunacy  or  idiocy 624 

the  like  in  case  of  physical  incapability 624 

final  judgment  in  case  of  force  or  fraud,  with  provision  as  to  children  of  the 

marriage 624 

final  judgment  for  separation,  directing  payment  of  alimony 625 

petition  for  alimony  by  a  wife,  defendant,  in  an  action  for  divorce  on  account 

of  adultery 625 

petition  for  alimony  in  action  for  separation  by  a  wife  plaintiff 626 

notice  of  motion  thereon 626 

order  of  reference  thereon 626 ' 

report  of  referee 627 

order  confirming  report 627 

exceptions  to  report  and  notice  against 628 

order  modifying  report  and  fixing  allowances 628 

petition  for  custody  of  minor  child 628 

order  of  reference  thereon 629 

report  of  referee  thereon ". 629 

v.  s.    65 
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DIVORCE.  ACTION  FOR  (Continued):                                                                  Page- 
order  thereon 630 

petition  to  revoke  final  judgment  for  separation bdU 

order  thereon 

EXCEPTIONS: 

to  referee's  report  in  partition  cases  476 

notice  of  argument  of 477,  478 

to  report  of  referee  as  to  surplus  money  on  foreclosure  sale 537 

notice  of  argument  of 637 

to  referee's  report  on  accounting ■   "92 

notice  of  hearing  same 592 

to  referee's  report  in  action  for  diyorce 610 

to  referee's  report  as  to  alimony 610,  628 

to  referee's  report  on  accounting  of  general  guardian 641 

notice  of  hearing,  and  order  thereon 641 

EXECUTION: 

for  deficiency  in  foreclosure  suit 543 

FORECLOSURE,  ACTION  FOR: 

summons  and  notice  of  object  of  action 508 

affidavit  for  publication  as  to  non-resident  defendant 508 

the  like  in  case  of  absent  resident  defendant  or  unknown  owners 509 

order  of  publication 509 

order  for  substituted  service,  and  for  publication  against  unknown  owners .  509 

notice  of  lis  pendens 510 

affidavit  of  service  of  summons   and  complaint,  or  notice  of  object  of 

action  510 

affidavit  of  publication 510 

affidavit  of  mailing  summons  and  complaint 510 

affidavit  of  filing  notice  of  lis  pendens 510 

complaint  in  action  to  foreclose  mortgage 511 

affidavit  to  move  for  judgment  or  order  of  reference  on  default,  whole 

amount  due  and  no  infant  or  absentee  defendants 512 

order  of  reference  thereon,  all  due  and  no  infants  or  absentees 512 

affidavit  for  order  of  reference  on  default  where  there  are  infants  or  absen- 
tees     513 

order  of  reference  thereon ;  absentees  or  infant  defendants 513 

affidavit  of  whole  amount  not  due,  with  clauses  as  to  infant  or  absentee  de- 
fendants    514 

order  of  reference  thereon,  whole  amount  not  due,  with  clause  to  meet  the 

case  of  an  infant  or  absentee  defendant .  .* 514 

referee's  report  where  the  whole  amount  is  due 515 

the  like  where  there  are  no  infants  or  absentees  and  the  whole  amount  is 

not  due,  and  the  property  cannot  be  sold  in  parcels 515 

the  like  report  where  the  property  can  be  sold  in  parcels,  with  reasons 

showing  which  lot  should  be  first  exposed  for  sale 516 

the  like  report  where  there  are  infant  or  absentee  defendants 517 

petition  by  plaintiff  to  appoint  guardian  ad  litem  of  infant  defendant 517 

petition  by  infant  defendant  over  fourteen  years  of  age  for  appointment  of 

guardian 518 

order  thereon  appointing  guardian  ad  litem 518 

the  like  by  a  judge  at  chambers,  endorsed  on  the  petition , 518 

answer  of  guardian  ad  litem 519 

order  referring  issues  of  fact  joined  as  to  one  defendant  to  referee 519 

subsequent  order  directing  reference  under  the  71st  rule,  to  same  referee,  as 

against  defendants  who  do  not  answer 519 

referee's  report  on  both  orders 520 

decision  of  the  judge  on  issue  of  fact  tried  by  the  court 621 

final  judgment  on  default;  whole  amount  of  mortgage  due 621 
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the  like  where  a  part  only  of  the  debt  is  due  and  the  premises  cannot  be 

sold  in  parcels 523 

the  like  where  a  part  only  of  the  debt  is  due  and  the  premises  can  be  sold 

in  parcels , 523 

commencement  and  formal  parts  of  judgment  in  foreclosure  where  issues 
of  fact  as  to  all  the  defendants  have  been  tried  by  the  court,  and  the 

decision  of  the  judge  has  directed  an  order  of  reference 524 

the  like  after  trial  by  referee  of  issue  of  fact  as  to  one  defendant,  and  re- 
ference to  same  referee  on  default  of  the  other  defendants,  exceptions 

having  been  taken  to  referee's  report 525 

the  like  after  verdict  of  jury  on  issue  of  fact  as  to  one  or  more  defendants, 
there  being  others  who  have  made  default,  and   an  order  of  reference 

under  the  71st  rule  as  to  them,  and  report  of  referee  thereon 526 

the  like  after  trial  by  the  court  or  verdict  of  a  jury  (there  being  defendants 
who  do  not  answer),  where  the  court  on  the  trial  has  taken  proof  of  all 
the  facts   necessary  for  final  judgment,  and  no  order  of  reference  is 

.    made 526 

complaint  to  redeem  mortgaged  premises 527 

complaint  for  strict  foreclosure 528 

notice  of  sale  of  premises 529 

conditions  of  sale  and  memorandum  of  purchaser 529 

referee's  deed 529 

referee's  report  of  sale,  with  receipts,  &c,  annexed 530 

order  confirming  report 532 

notice  of  claim  for  surplus  money 532 

affidavits  for  order  of  reference  as  to  surplus  money 533 

notice  of  motion  for  order 533 

order  of  reference  as  to  surplus  money 533 

summons  of  referee 534 

certificate  of  clerk  as  to  who  have  appeared  and  filed  claims 534 

claim  of  creditor  before  referee  t<->  surplus  money  on  a  mortgage  sale 535 

report  of  referee  where  there  is  but  one  claimant,  and  no  appearance  in  the 

action  by  any  defendant 535 

the  like  where  there  are  conflicting  claims 536 

notice  of  filing  report 537 

exceptions  to  report 537 

notice  of  hearing  on  report  and  exceptions 537 

order  to  pay  surplus  moneys  where  there  is  but  one  claimant 538 

the  like  after  hearing  on  exceptions,  where  there  are  conflicting  claims 538 

petition  for  leav  to  sell  mortgaged  premises  to  satisfy  subsequent  default, 

after  judgment  of  foreclosure  and  sale  of  separate  portions  of  premises,  539 
the  like  petition  to  enforce  judgment  (which  has  been  stayed)  on  a  subse- 
quent default  in  payment  of  other  installments 540 

notice  of  motion  thereon 540 

order  of  reference  thereon  where  there  are  infants  or  absentees 541 

report  of  referee 541 

order  of  sale  thereon 542 

order  to  enforce  judgment  (which  has  been  stayed)  on  a  subsequent  default 

in  payment  of  instal  lment 542 

execution  for  deficiency  in  a  foreclosure  suit 543 

GUARDIAN,  GENERAL: 

petition  of  infant  over  fourteen  years  of  age  for  appointment  of 632 

petition  on  behalf  of  infant  under  the  age  of  fourteen 633 

order  of  reference  thereon 634 

referee's  report  thereon 634 

order  appointing  general  guardian 635 

the  like  for  infant  under  fourteen  years  of  age,  on  report  of  referee 636 

bond  by  guardian  and  his  sureties,  with  affidavit  and  approval  annexed 636 

inventory  to  be  filed  by  guardian  and  account  current 637 

petition  to  call  general  guardian  to  account 639 
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notice  to  guardian  thereon 64 

order  of  reference  directing  guardian  to  account 640 

report  of  referee  640 

exceptions  to  report , 641 

notice  of  hearing  thereon 641 

order  confirming  report  absolutely  or  as  modified 641 

clause  directing  removal  of  guardian   and  reference  to  appoint  another 

guardian 642 

petition  of  guardian  to  be  discharged  from  his  trust 642 

the  like  by  next  friend  to  remove  a  guardian  for  misconduct 643 

notice  to  guardian 644 

order  of  reference  thereon 644 

report  of  referee  thereon 644 

order  thereon,  removing  guardian,  appointing  successor  and  directing  pay- 
ment over  to  him  of  trust  fund 645 

petition  of  general  guardian  of  an  infant,  for  authority  to  partition  or  unite 

in  a  sale  of  infant's  real  estate .•  •  659 

order  of  reference  thereon  where  sale  is  necessary 66  J 

report  of  referee  661 

order  directing  guardian  to  agree  to  a  partition 661 

the  like  made  on  report  of  referee,  directing  guardian  to  agree  to  sale  and 

give  further  security 662 

guardian's  report  of  agreement  to  sell 663 

order  thereon  confirming  report,  and  directing  partition  and  execution  of 

conveyance 663 

the  like  authorizing  sale  and  disposition  of  the  proceeds 663 

final  report  of  guardian 663 

order  confirming  same 664 

(See  Infant  Heir;  Infant  Trustee;  Sale  of  Infants'  Real  Estate.) 

GUARDIAN,  SPECIAL,  FOR  SALE  OF  INFANT'S  REAL  ESTATE: 

forms  in  proceedings  by 647-658 

(See  Sale  of  Infant's  Real  Estate.) 

GUARDIAN  AD  LITEM: 

forms  on  appointment  of 453,  454 

(Sei  Partition;  Foreclosure,  &c.) 

INFANT  (See  Guardian;  Sale  of  Infant's  Real  Estate ;  Infant  Heir;  Infant 

Trustee)  . 

INFANT  HEIR: 

forms  in  proceedings  to  obtain  specific  performance  of  contract  by 665-670 

petition  by  executor,  &c. ,  to  compel  specific  performance  by  infant  heir 665 

consent  by  party  in  interest  to  perform  contract 666 

petition  by  surviving  party  to  the  contract  of  deceased  vendor  to  compel 

infant  heir  to  convey 667 

notice  of  presentation  of  petition.  .v 667 

order  of  reference  thereon,  with  clause  appointing  guardian  ad  litem  con- 
ditionally   668 

report  of  referee  thereon 668 

order  directing  specific  performance  by  infant  on  petition  of  executor 669 

the  like  made  on  report  of  referee 670 

final  report  by  guardian  ad  litem 670 

order  of  confirmation ; :  i 670 

INFANT  TRUSTEE: 

forms  in  proceedings  to  compel  conveyance  by 671-674 

petition  by  guardian  of  infant  trustee  to  convey 671 
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the  like  by  adverse  party,  with  prayer  for  appointment  of  guardian  ad  litem,  672 

notice  of  motion  to  compel  infant  trustee  to  convey 672 

order  of  reference  thereon 673 

report  of  referee   , . . . .  673 

order  directing  infant  trustee  to  convey 674 

INJUNCTION  ORDER  (See  Order)  : 

in  creditor's  suit 551 

(See  Creditor's  Suit  ) 

in  action  for  an  accounting 577 

(See  Accounting,  Action  for.) 

on  proceedings  against  insolvent  corporation 731 

(See  Corporation,  Proceedings  against.) 
on  proceedings  against  directors  of  corporation 734 

HABITUAL  DRUNKARD  (See  Lunatics,  Idiots  and  Habitual  Drunkards)  . 

IDIOTS  (See  Lunatics,  Idiots  and  Habitual  Drunkards)  . 

INQUISITION: 

on  commission  of  lunacy 681 

(See  Lunatics,  Idiots  and  Habitual  Drunkards.) 

JUDGMENT: 

directing  sale  of  premises  and  distribution  of  proceeds  in  action  for  parti- 
tion    482 

decretal  order  for  actual  partition 496 

final ,  for  actual  partition 502 

the  like  containing  clause  directing  compensation  for  equality  of  partition, 

and  two  or  more  shares  set  off  in  common 503 

in  foreclosure,  on  default,  whole  amount  due 521 

the  like,  part  only  due  and  premises  cannot  be  sold  in  parcels 523 

the  like  where  premises  can  be  sold  in  parcels 523 

commencement  and  formal  parts  of  judgments  in  foreclosure  . . .   524,  525,  526 

in  creditor's  suit,  different  forms  of 563-567 

(See  Creditor's  Suit.) 

interlocutory,  in  action  for  accounting 593 

final,  by  default  in  action  by  judgment  creditor  against  partnership 696 

the  like  after  trial  directing  accounting  between  partners 597 

the  like  with  directions  to  receiver  to  advertise  for  and  pay  debts 603 

JUDGMENT  CREDITOR  (See  Creditor's  Suit)  . 

LIS  PENDENS: 

notice  of,  in  partition  cases 462 

the  like  in  foreclosure  cases • 510 

affidavit  of  filing  notice  of 610 

LUNATICS,  IDIOTS  AND  HABITUAL  DRUNKARDS: 

petition  for  commission  against  a  lunatic 675 

the  like  against  person  of  unsound  mind 676 

the  like  against  an  habitual  drunkard 676 

affidavits  annexed 677 

order  for  commission 677 
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commission 678 

precept  to  sheriff  to  summon  jury 679 

notice  to  lunatic,  &c,  of  executing  commission 680 

warrant  to  produce  lunatic 680 

subpoena  for  witnesses 681 

oath  to  j  nrors 681. 

oath  to  witnesses '•  •'  681 

inquisition 681 

notice  of  filing  and  of  motion  to  confirm  same  and  appoint  committee 682 

petition  to  appoint  committee 683 

consent  of  next  of  kin  to  the  proposed  committee 683 

order  confirming  finding  and  appointing  committee  without  preliminary 

reference 684 

order  of  reference  as  to  committee 685 

report  of  referee 685 

order  confirming  report  of  referee  and  appointing  committee 686 

bond  of  committee 686 

commission 687 

petition  for  leave  to  traverse  inquisition 688 

ver  fication  by  lunatic 689 

affidavits  annexed 689 

notice  of  motion  thereon 689 

order  directing  issues  of  fact 690 

order  of  reference  to  referee  to  settle  issues 690 

report  of  referee  settling  issues 691 

notice  of  motion  on  verdict  of  jury 691 

order  thereon  superseding  commission  and  directing  an  accounting,  &c 691 

petition  by  creditor  for  payment  of  debt  of  lunatic  or  leave  to  sue 692 

notice  of  motion  to  committee 693 

order  thereon  of  payment 693 

order  granting  leave  to  sue 693 

order  of  reference  to  examine  claim 693 

report  of  referee  thereon 694 

order  confirming  report  and  directing  payment 694 

inventory  and  account  of  committee 694 

forms  in  proceedings  to  set  aside  or  supersede  commission 695-700 

petition  to  set  aside  commission  for  irregularity 695 

petition  to  suspend  inquisition  to  enable  party  to  make  a  will,  &c 696 

the  like  to  supersede  commission  and  inquisition 696 

affidavits  annexed 697 

order  setting  aside  commission  for  irregularity 697 

order  suspending  commission  to  enable  a  lunatic  to  make  a  will 698 

order  superseding  commission 698 

order  of  reference  on  petition 699 

report  of  referee  thereon 699 

order  thereon  suspending  or  superseding  commission  and  inquisition  and 

directing  a  reference  to  take  an  account 700 

forms  in  proceedings  for  the  mortgage  or  sale  of  a  lunatic's  real  estate,  701-708 

petition  for  sale,  &c,  of  lunatic's  real  estate  to  pay  debts 701 

the  like  for  lunatic's  maintenance 702 

order  of  reference  thereon 703 

notice  of  hearing  before  referee 703 

referee's  report  as  to  necessity  of  sale  ■ 704 

order  confirming  report,  directing  sale,  &c 704 

report  of  sale  by  committee 705 

order  confirming  report,  and  directing  conveyance  and  disposition  of  pro- 
ceeds    706 

deed  by  committee 706 

final  report  by  committee 707 

order  confirming  same 708 

forms  in  proceedings  by  committee  for  partition  of  lunatic's  real  estate,  708-711 
petition  of  committee  for  leave  to  partition  lunatic's  real  estate 708 
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order  of  reference  thereon 708 

report  of  referee 709  * 

order  directing  committee  to  agree  to  partition 709 

release  and  conveyance  by  committee 710 

final  report  by  committee  of  partition , 710 

order  confirming  same 711 

forms  in  proceedings  for  specific  performance  of  lunatic's  contract 714-716 

petition  on  behalf  of  lunatic  for  specific  performance  of  contract 714 

order  of  reference 714 

report  of  referee 715 

order  of  confirmation,  and  directing  specific  performance 715 

final  report  of  committee , 716 

order  of  confirmation 716 

LUNATIC  TRUSTEE: 

forms  in  proceedings  to  compel  conveyance  by 712,  713 

petition  by  committee  of  lunatic  trustee  to  compel  conveyance  of  trust 

estate 712 

notice  of  motion  thereon 712 

order  of  reference  thereon 712 

report  of  referee 713 

order  directing  lunatic  trustee  to  convey 713 

MORTGAGE,  FORECLOSURE  OF  (See  Foreclosure,  Action  for)  . 

NOTICE: 

to  minor  or  general  guardian  of  motion  to  appoint  guardian  ad  litem 454 

of  lis  pendens  in  partition  suit 462 

the  like  in  foreclosure  cases 510 

of  appearance  and  demand  of  copy  of  complaint 466 

of  motion  for  relief  demanded  in  complaint 468 

of  filing  referee's  report  under  32d  rule 470 

of  hearing  on  coming  in  of  report 470 

of  proceedings  before  referee  under  79th  rule 472 

by  referee^  to  creditors  having  general  liens 473 

of  filing  report  and  hearing 476 

of  argument  of  exceptions 477 

of  hearing  on  report  of  referee  and  exceptions 477,  478 

of  sale  of  premises 484,  529 

of  motion  to  compel  purchaser  to  complete  his  purchase 487 

of  claim  to  surplus  on  foreclosure  sale 532 

of  motion  for  order  of  reference  as  to  surplus  money 533 

of  filing  report  as  to  surplus  money 537 

of  hearing  on  report  and  exceptions 537 

of  motion  to  enforce  foreclosure  judgment  which  has  been  stayed 540 

of  motion  for  order  of  reference  to  appoint  receiver  in  creditor's  suit 552 

of  application  for  judgment  and  appointment  of  receiver 553 

to  debtor  to  appear  before  referee  for  examination 558 

of  motion  for  judgment  on  default  in  action  for  accounting 576 

of  motion  for  appointment  of  receiver  in  same 577 

of  trial  in  same 580 

of  motion  for  issues  to  be  tried  by  jury 582 

of  motion  for  judgment  on  verdict  of  jury 583 

to  receiver  and  defendant  of  motion  to  suspend  reference 588 

of  filing  report  on  accounting,  and  of  hearing 592 

of  hearing  on  report  and  exceptions •  ■  •  592 

of  motion  for  directions  to  receiver 598 

of  motion  to  compel  receiver  to  account 602 

of  filing  report  on  accounting  by  receiver,  and  for  judgment  thereon 603 

of  motion  for  reference  on  default  in  action  for  divorce 606 

of  argument  of  exceptions 610,  628 
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of  motion  for  issues  in  divorce  suit 611 

of  motion  on  verdict  of  jury  in  favor  of  plaintiff 612 

of  motion  for  alimony  in  divorce  suit 626 

to  guardian  on  petition  for  accounting 640 

of  hearing  thereon  on  exceptions  to  referee's  report 641 

of  application  to  remove  guardian 644 

of  application  to  compel  specific  performance  by  infant  heir 667 

of  motion  to  compel  infant  trustee  to  convey 672 

to  lunatic  of  executing  commission  •  ■•# 679 

of  filing  inquisition,  and  of  motion  to  confirm  same  and  appoint  commit- 
tee   682 

of  motion  for  leave  to  traverse  inquisition 689 

of  motion  on  verdict  of  jury  on  issues  of  fact  on  traverse  of  inquisition. .  .  691 

of  motion  on  application  for  payment  of  debt  of  lunatic 693 

of  hearing  before  referee  on  proceedings  for  mortgage  or  sale  of  lunatic's 

real  estate 703 

of  motion  on  petition  to  compel  lunatic  trustee  to  convey 712 

of  motion  on  petition  by  judgment  creditor  against  corporation 721 

the  like  by  stockholder  against  insolvent  moneyed  corporation 730 

the  like  on  petition  against  directors,  &c,  to  restrain  abuse  of  corporate 

powers 734 

OATH: 

to  jurors  on  taking  inquisition  of  lunacy 681 

to  witnesses 681 

(See  Affidavit;  Lunatics,  &c.) 

ORDER: 

of  reference  on  petition  for  leave  to  commence  action  of  partition 447 

confirming  report  of  referee  thereon 450 

appointing  guardian  for  infant  in  partition  cases 4ol 

the  like  on  petition  of  plaintiff 454 

the  like  for  non-resident  infant  defendant 455 

for  substituted  service , 457 

of  publication 459 

on  default  in  partition  cases  where  there  are  no  infants  or  absentees 468 

of  reference  where  two  or  more  parties  desire  their  shares,  &c,  to  be  set  off 

in  common 469 

of  reference  thereon  under  79th  rule 472 

confirming  report  of  sale  in  partition  cases 486 

to  compel  purchaser  to  complete  purchase  on  partition  sale 487 

of  attachment  against  defaulting  purchaser  and  commitment 488 

for  re-sale,  and  that  first  purchaser  make  good  the  deficit 488 

for  re-sale  and  discharge  of  purchaser 488 

directing  re-payment 490 

the  like,  unless  plaintiff  amiend  and  supply  defect  in  the  judgment 490 

final,  of  confirmation 495 

decretal,  for  actual  partition  and  appointing  commissioners 496 

directing  issues  of  fact  to  be  tried  by  jury 505 

of  reference,  to  ascertain  facts  stated  in  petition 506 

directing  payment  of  money  brought  into  court. 507 

the  like,  where  money  is  deposited  in  bank 507 

of  publication  in  foreclosure  cases 509 

for  substituted  service  and  for  publication  against  unknown  owner  in  fore- 
closure cases 509 

of  reference  in  foreclosure,  all  due  and  no  infants  or  absentees 512 

the  like,  absentees  or  infant  defendants 513 

of  reference,  whole  amount  not  due  with  clause  to  meet  the  case  of  an  infant 

or  absentee  defendant 5^4 

appointing  guardian  ad  litem 518 
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referring  issues  of  fact  joined  as  to  one  defendant. . . . 519 

confirming  referee's  report  of  sale   530 

of  reference  as  to  surplus  money 533 

to  pay  surplus  moneys  where  there  is  but  one  claimant 538 

of  reference  where  there  are  infants  or  absentees 541 

of  sale  thereon. ...'.' 542 

to  enforce  judgment  which  has  been  stayed  on  a  subsequent  default  in  pay- 
ment of  installment 542 

to  show'  cause  why  injunction  should  not  be  allowed  in  creditor's  suit 550 

for  an  injunction  in  same. 551 

notice  of  motion  for  order  of  reference  to  appoint  receiver  in  same 552 

of  reference  to  appoint  a  receiver  in  same 553 

appointing  receiver  by  the' court  in  same 555 

appointing  referee  to'take  examination  in  creditor's  suit 557 

by  referee  that  the  defendant  deliver  over  property  to  receiver 559 

on  petition  by  creditor  for  leave  to  come  in  as  a  party  on  contributing  to 

the  expenses  of  the  suit 561 

subsequent  to  judgment  in  creditor's  suit  that  receiver  sell  and  apply  pro- 
ceeds    567 

to  show' cause  why  injunction  should' not  issue  in  action  for  an  accounting.  576 

for  injunction 577 

appointing  receiver  on  report  of  referee 577 

of  reference  to  appoint  receiver 578 

appointing  receiver  by  the  court 578 

interlocutory,  for  an  accounting 580,  581 

of  reference  on  notice  of  motion  for  issues  to  be  tried  by  jury 582 

of  reference  for  ah  accounting  on  verdict 583 

of  reference  to  hear  arid  determine  issues  . ., 583 

referring  the  whole  issue,  including  the  taking  of  an  account 585 

of  reference  to  appoint  receiver  to  sell'  property  and  collect  assets  pending 

a  reference  for  an  'accounting 585 

that  books  arid  papers  be  deposited  with  referee  before  accounting 586 

on  notice  to  receiver  and  defendant  of  motion  to  suspend  reference 588 

interlocutory,  where  receiver  has  still  funds  in  his  hands 593 

another  forin  where  there  is  no  receiver 593 

another  form  for  an  accounting  between  partners  ordered  after  trial 597 

on  motion  to  the  court  for  directions  to  receiver 599 

of  referehce'to  take  and  state  receiver's  account 599 

of  confirmation  arid  further  directions 600 

on  petition  by  party  to  compel  receiver  to  account 602 

of  publication'  in  divorce  cases 606 

of  reference  under  the  86th  rule 607 

interlocutory,  for  divorce  with  reference  as  to  amount  of  alimony 608 

of  reference  to  settle  issues 611 

interlocutory!  ori  verdict  for  plaintiff"  in  divorce  cases 612 

of  reference  to  try  issues 613 

of  reference  under  the  87th  rule  621 

of  reference  on  default  in  case  of  limited  divorce 622 

interlocutory,  in  action  for  limited  divorce  adjudging  separation  and  a 

reference  as  to  alimony .•  •  •  • 622 

of  reference  as  to  alimony  in  action  for  separation  by  a  wife  plaintiff 626 

cahfirming  report  as  to  alifnoriy 627 

modifying  report  arid  fixing  allowances 628 

of  reference  on  petition  for  custody  of  minor  child 629 

ori  petition  for  custody  of  minor  child 630 

ori  petition  to  revoke  'final  judgment  for  separation 631 

of  reference  for  application  to  appoint  guardian  for  infant  under  the  age  of  • 

fourteen. 634 

appointing  general  guardian 635 

of  refererice  directing' guai-dian  to  account 640 

confirming  report  of  referee  absolutely  or  as  modified 641 

v.  s.    66 
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of  reference  on  petition  of  guardian  to  be  discharged  from  his  trust. ......  642 

removing  guardian,  appointing  successor  and  directing  payment  to  him  of 

trust  fund 645 

appointing  guardian  for  sale  of  infant's  estate  and  directing  reference 649 

authorizing  guardian  to  contract  for  a  sale 652 

confirming  report  and  directing  conveyance 654,  655 

confirming  final  report 658 

of  reference  on  petition  of  general  guardian  of  an  infant  for  authority  to 

partition  or  unite  in  a  sale  of  infant's  real  estate 659 

directing  guardian  to  agree  to  a  partition 666 

confirming  report  and  directing  partition  and  execution  of  conveyance 663 

confirming  final  report  of  guardian • 664 

of  reference  on  petition  to  compel  specific  performance  by  infant  heir 668 

directing  specific  [performance  by  infant 669 

of  confirmation • 670 

on  reference  in  proceedings  to  compel  infant  trustee  to  convey 673 

directing  infant  trustee  to  convey 674 

for  commission  against  lunatic 677 

confirming  finding  and  appointing  committee  without  preliminary  reference,  684 

of  reference  as  to  committee 685 

confirming  report  of  referee  and  appointing  committee °-  686 

directing  issues  of  fact 690 

of  reference  to  referee  to  settle  issues 690 

superseding  commission  and  directed  an  accounting 691 

directing  payment  of  debts  of  lunatic 693 

granting  leave  to  sue 693 

of  reference  to  examine  claim 693 

confirming  report  and  directing  payment 694 

setting  aside  commission  for  irregularity 697 

suspending  commission  to  enable  a  lunatic  to  make  a  will 698 

superseding  commission 698 

of  reference  on  petition  to  supersede  commission 699 

suspending  or  superseding  commission  and   inquisition  and  directing  a 

reference  to  take  an  account 700 

of  reference  on  petition  for  sale,  Sec.,  of  lunatic's  real  estate  to  pay  debts. .   703 

confirming  report  and  directing  sale,  &c 704 

confirming  report  and  directing  conveyance  and  disposition  of  proceeds  ....  706 

confirming  final  report  by  committee 708 

of  reference  on  petition  of  committee  for  leave  to  partition  lunatic's  real 

estate 708 

directing  committee  to  agree  to  partition 709 

confirming  final  report  by  committee  of  partition 711 

of  reference  on  petition  by  committee  of  lunatic  trustee  to  compel  convey- 
ance of  trust  estate 712 

directing  lunatic  trustee  to  convey 713 

of  reference  on  petition  on  behalf  of  lunatic  for  specific  performance  of 

contract 714 

of  confirmation,  and  directing  specific  performance 715 

of  confirmation  of  final  report  of  committee 716 

of  reference  on  petition  by  religious  corporation  for  leave  to  sell  real  estate,  718 

authorizing  sale  and  disposition  of  proceeds 719 

authorizing  trustees  to  contract  for  sale 719 

authorizing  conveyance  and  disposition  of  proceeds 720 

sequestrating  property  of  corporation  and  appointing  receiver 722 

on  petition  by  directors  for  voluntary  dissolution  of  corporation 726 

for  dissolution  of  corporation 728 

to  show  cause  why  injunction  should  not  issue  against  insolvent  moneyed 

corporation 730 

on  petition  against  insolvent  moneyed  corporation 731 

final,  for  dissolution  and  appointing  receiver 731 

to  show  cause  against  directors,  &c,  to  compel  the  execution  or  restrain 
the  abuse  of  corporate  powers 734 
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of  reference  thereon,  with  temporary  injunction 734 

final,  removing  director  for  misconduct  and  ordering  new  election 734 

PARTITION.  ACTION  FOR: 

petition  by  general  guardian  or  relative  of  an  infant  under  the  age  of  four- 
teen, for  leave  to  commence  partition 447 

order  of  reference  thereon 449 

report  of  referee  thereon .....'.'. 449 

order  confirming  report  and  authorizing  suit ..... .' .' . ..............  450 

petition  of  infant  plaintiff  over  fourteen  years  of  age  for  appointment  of 

next  friend  to  commence  suit  in  partition 450 

consent  of  guardian  annexed  or  endorsed 451 

affidavit  of  signatures 451 

order  appointing  guardian 451 

security  of  guardian 452 

petition  by  relative  of  infant  defendant,  for  appointment  of  guardian  ad 

litem 453 

petition  of  plaintiff  or  other  party  to  appoint  guardian  for  infant  defendant, 

on  his  neglect  to  apply  within  twenty  days 453 

notice  to  minor  or  general  guardian  (if  there  be  one)  of  motion  to  appoint 

one 454 

order  appointing  guardian 454 

security  of  guardian 454 

affidavit  for  motion  by  plaintiff  to  appoint  guardian  for  non-resident  infant 

defendant 455 

order  appointing  guardian  thereon 455 

summons  (complaint  not  served),  with  notice  of  object  of  action 456 

affidavit  for  order  of  substituted  service  in  case  of  resident  defendant  who 

cannot  be  found t 456 

order  for  substituted  service 457 

affidavit  for  order  of  publication  where  the  defendant  is  a  non-resident  . . .   457 
the  like  where  defendant's  last  known  place  of  residence  was  in  this  state, 

and  his  present  place  of  residence  is  unknown 458 

the  like  in  case  of  unknown  owners 458 

order  of  publication 459 

the  like  as  to  unknown  owners 459 

affidavit  of  personal  service  of  summons,  &c 460 

the  like  on  infant  under  fourteen 460 

the  like  on  corporation 460 

affidavit  of  substituted  service  on  order  by  judge 461 

the  like  where  admission  cannot  be  gained  to,  or  no  person  found  on  the 

premises 461 

affidavit  of  publication 461 

affidavit  of  mailing  summons  and  complaint 462 

notice  of  lis  pendens 462 

affidavit  of  filing  the  above.1. 462 

summons  and  complaint  in  partition  suit 463 

complaint  in  case  of  owners  unknown 465 

notice  of  appearance  and  demand  of  a  copy  of  the  complaint 466 

answer  of  infants  by  their  guardian  ad  litem 466 

affidavit  that  no  answer  has  been  received  on  behalf  of  any  or  of  some  of 

the  defendants /. 466 

affidavit  to  move  for  order  of  reference  on  default,  where  all  the  defendants 

are  of  full  age  and  resident 467 

the  like  where  some  of  the  defendants  are  infants,  absentees  or  unknown. .  467 
affidavit  that  two  or  more  parties  desire  their  shares  set  off  in  common.. .  467 
notice  of  motion  for  the  relief  demanded  in  the  complaint,  and  for  an  order 

of  reference  in  case  of  default 468 

order  of  reference  on  default,  where  there  are  no  infants  or  absentees 468 

the  like  where  there  are  infants,  unknown  owners  and  absentees,  under  the 
78th  rule 469 
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order  of  reference  where  two  or  more  parties  desire  their  shares  to  be  set 

off  in  common 469 

report  of  referee  .' '. 469 

notice  of  filing  report  under  32d  rule 470 

notice  of  hearing  on  the  coming  in  of  report 470 

affidavit  of  service  of  same 471 

affidavit  forreference  when  sale  is  necessary  under  the  79th  rule 471 

order  of  reference  thereon  under  79th  rule 472 

notice  of  hearing  before  referee '...'.' 472 

notice  By  referee  to  creditors  having  general  liens  or  incumbrances 473  - 

report  by  referee  that  sale' is  necessary 475  ■ 

notice  of  filing  report  and  hearing 476 

exceptions  to  report 476 

notice  of  argument  of  exceptions  by  party  excepting 477 

notice  by  plaintiff  of  bringing  cause  to  hearing  on  report  of  referee  and  ex- 
ceptions  477 

the  like  where  exceptions  to  the  referee's  report  have  been  taken  by  the 

plaintiff 478 

judgment  directing  sale  of  premises  and  distribution  of  the  proceeds 482 

assent  by  wife  to  have  her  share  paid  to  her  husband 483 

consent  by  widow  to  accept  sum  in  gross  in  lieu  of  dower 483 

notice  of  sale 484 

conditions  of  sale 484 

meniorandum  of  sale 485 

referee's  report  of  sale ■. 485 

order  confirming  report  of  sale '. 486 

affidavit  for  motion  to  compel  purchaser  to  complete  sale 486 

notice  of  motion  to  compel  purchaser  to  complete  his  purchase 487 

order  thereon  requiring  a  purchaser  to  complete  his  purchase 487 

certificate  by  referee  that  purchaser  still  refuses  to  complete  his  purchase.  488 

order  of  attachment  against  defaulting  purchaser,  and  commitment 488 

order  for  re-sale,  and  that  first  purchaser  make  good  the  deficit 488 

order  for  re-sale,  and  discharge  of  purchaser 488 

affidavit  by  purchaser  for  motion  to  be  relieved  from  purchase  on  the 

ground  of  a  defect  of  title 489 

order  thereon  granting  motion,  and  directing  re-payment;  no  re-sale  being 

directed '. 490 

order  granting  motion  unless  plaintiff  amend  and  supply  defect  in  the  judg- 
ment ................  1 490 

report  of  referee  on  re-sale 490 

referee's  deed 491 

final  report  of  referee  of  sale  and  distribution 492 

receipt  for  distributive  share  to  be  annexed  to  the  report 493 

assent  of  wife  to  have  her  share  paid  to  her  husband,  and  receipt  of  hus- 
band annexed 493 

consent  and  receipt  by  widow  entitled  to  dower 493 

Portsmouth  or  Northampton  tables,  and  mode  of  computing  value  of  life 

interest,  &c 494 

final  order  of  confirmation 495 

report  of  referee  that  partition  can  be  made 496 

decretal  order  for  actual  partition  and  appointing  commissioners 496 

commission  for  partition 499 

oath  of  commissioners 500 

report  of  commissioners 500 

notice  of  hearing  on  report  of  commissioners 501 

final  judgment  for  actual  partition 502 

the  like  containing  clause  directing  compensation  for  equality  of  partition, 

and  that  two  or  more  shares  be  set  off  in  common 503 

petition  by  incumbrancer  for  moneys  (arising  from  sale,)  which  have  been 

brought  into  court 503 

petition  for  like  by  remainderman  after  termination  of  life  interest 504 

order  thereon  directing  issues  of  fact  to  be  tried  by  jury 505 
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order  of  reference  to  ascertain  facts  stated  in  petition 506 

report  of  referee  thereon 506 

order  of  the  court  directing  payment 507 

the  like  where  money  is  deposited  in  bank , 507 

PARTITION,  SPECIAL  PROCEEDINGS  FOR: 

on  application  by  general  guardian  of  infant ........  659-664 

(See  Guardian.) 

on  application  by  committee  of  lunatic  708-711 

(See  Lunatics,  Idiots  and  Habitual  Drunkards.) 

PETITION: 

by  general  guardian,  &c.,  for  leave  to  commence  action  for  partition 447 

of  infant  plaintiff  for  appointment  of  next  friend  to  commence  partition. .  .  450 

by  relative  of  infant  defendant  to  appoint  guardian  ad  litem , 453 

the  like  by  infant  defendant  in  foreclosure  suit 518 

by  plaintiff  to  appoint  guardian  for  infant  defendant 453 

the  like  in  foreclosure  suit , 517 

by  incumbrancer  for  moneys  brought  into  court  on  sale  in  partition 503 

the  like  by  remainderman 504 

for  leave  to  sell  mortgaged  premises  to  satisfy  default  subsequent  to  judg- 
ment    539 

the  like  to  enforce  judgment  which  has  been  stayed 540 

by  judgment  creditor  for  leave  to  corne  in  as  a  party  in  creditor's  suit 561 

in  action  between  partners  to  compel  receiver  to  account 601 

for  alimony,  by  wife  defendant  in  action  for  divorce 625 

the  like  by  wife  plaintiff  in  action  for  separation 626 

for  custody  of  minor  child 628 

to  revoke  final  judgment  for  separation , 630 

by  infant  over  fourteen  years  of  age  for  appointment  of  general  guardian.  632 

the  like  by  relative  for  infant  under  fourteen  years  of  age 632 

to  call  general  guardian  to  account 639 

pf  guardian  to  be  discharged  from  trust , 642 

by  infant  and  next  friend  to  sell  real  estate 647 

of  general  guardian  of  infant,  for  authority  to  partition  or  sell  infant's  real 

estate 659 

hy  executor,  &c.,  to  compel  specific  perfermance  by  infant  heir  .- 665 

the  like  by  surviving  party  to  the  contract 667 

by  guardian  of  infant  trustee  to  convey , 6/1 

the  like  by  adverse  party,  with  prayer  for  appointment  of  guardian  ad 

litem : 672 

for  commission  against  lunatic ...... o/a 

the  like  against  persons.of  unsound  mmd b/t> 

the  like  against,  habitual  drunkards b75 

to  appoint  committee  of  lunatic b»<> 

for  leave  to  traverse  inquisition.  •■■••••• °°° 

hy  creditor  for  payment  of  debt  of  lunatic '692 

to  set  aside  commission  for  irregularity b95 

to  suspend  inquisition  to  enable  lunatic  to  make  will 696 

to  supersede  commission  and  inquisition. 696 

for  sale,  &c,  of  lunatic's  real  estate  to  pay  debts 701 

the  like  for  lunatic's  maintenance • ,••••.•: l?J. 

of  committee  for  leave  to  partition  lunatic's  real  estate /  08 

of  committee  of  lunatic  trustee  to  compel  conveyance .      712 

on  behalf  of  lunatic,  for  specific  performance  of  contract 714 

by  religious  corporation  for  leave  to  sell  real  estate 717 

by  judgment  creditor  against  corporation •  • Ul 

hi  directors  for  voluntary  dissolution  of  corporation 725 

hv  creditor  or  stockholder  of  insolvent  banking  or  insurance  company  ....  729 
g  stockholder  or  director  of  corporation  against  defaulting  trustees 733 
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RELIGIOUS  CORPORATION  (See  Sale  of  Real  Estate  or  Religious  Cor- 
poration) . 

REPORT  OF  REFEREE: 

on  petition  of  guardian  of  infant  for  leave  to  commence  action  of  partition,  449 

on  default  in  partition  cases 469 

in  partition  suit,  that  sale  is  necessary 473 

of  sale  in  partition  suit 485 

on  resale  in  partition  cases ». 490 

that  partition  can  be  made 496 

on  application  for  money  brought  into  court  on  partition  sale 506 

in  foreclosure  cases  on  default 515,  516 

the  like  where  issues  are  joined 520 

of  sale  in  foreclosure,  with  receipts,  &c,  annexed 530 

as  to  surplus  money  on  foreclosure  sale 535,  536 

on  application  for  leave  to  sell  to  satisfy  default  subsequent  to  judgment. .   541 

on  order  to  appoint  receiver  in  creditor's  suit 554 

the  like  in  actions  for  an  accounting 578 

of  issues  settled  in  actions  for  an  acoounting 582 

on  the  trial  of  issues 584 

the  like  on  reference  of  the  whole  issues,  including  the  taking  of  an  account,  585 

on  taking  an  account 591 

further,  on  accounting  of  receiver 594 

the  like  on  full  accounting  by  receiver 599 

the  like  on  order  made  on  application  of  party  to  suit 602 

on  order  under  86th  rule  in  divorce  cases 607 

of  issues  settled  in  actions  for  divorce 611 

on  interlocutory  judgment  order 612 

on  reference  of  the  whole  issue 613 

in  divorce  cases  under  the  87th  rule 620 

in  case  of  limited  divorce 621 

on  order  for  separation  and  reference  as  to  alimony 623 

on  order  made  on  petition  for  alimony 626 

on  reference  as  to  custody  of  minor  child 629 

on  application  to  appoint  general  guardian 634 

on  accounting  of  guardian 640 

on  application  to  remove  guardian 644 

on  reference  as  to  sale  of  infant's  real  estate 657 

the  like  as  to  lunatic's  real  estate , 704 

on  application  by  general  guardian  to  partition  or  sell  infant's  real  estate. .   661 

the  like  in  case  of  lunatic 709 

on  application  to  compel  specific  performance  by  infant  heir -.  668 

the  like  in  case  of  lunatic 715 

on  application  to  compel  conveyanee  by  infant  trustee 673 

the  like  in  case  of  lunatic  trustee 713 

as  to  appointment  of  committee  of  lunatic 685 

settling  issues  on  traverse  of  inquisition 691 

on  reference  to  examine  claim  against  lunatic 694 

on  application  to  supersede  commission 699 

on  application  by  religious  corporation  to  sell  real  estate 718 

(See  Corporation,  Religious.) 

on  proceedings  for  voluntary  dissolution  of  corporation 727 

i 

REPORT  OF  COMMISSIONERS: 

in  partition  cases 500 
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of  sale  of  lunatic's  real  estate 705 

final,  of  sale  and  disposition  of  proceeds 707 

of  partition  of  lunatic's  real  estate 710 

of  specific  performance  of  lunatic's  contract 716 

REPORT  OF  GUARDIAN: 

of  agreement  to  sell  infant's  real  estate 653 

final,  of  sale,  &c 657 

of  agreement  by  general  guardian  to  partition  or  sell 663 

final,  of  sale  or  partition 663 

REPORT  OF  TRUSTEES: 

of  religious  corporation  of  agreement  to  sell  real  estate 720 

SALE,  ETC.,  OF  INFANT'S  REAL  ESTATE: 

petition  by  infant  and  next  friend  to  sell  real  estate 647 

affidavit  of  a  disinterested  person  annexed 648 

order  appointing  guardian  and  directing  referenee 649 

bond  of  special  guardian,  with  justification  of  sureties,  &c,  and  approval 

by  judge 650 

certificate  of  clerk 651 

referee's  report 651 

order  authorizing  guardian  to  contract  for  a  sale 652 

report  by  guardian  of  agreement  to  sell 653 

order  confirming  report  of  guardian  and  directing  conveyance  and  disposi- 
tion of  proceeds 654 

the  like,  proceeds  directed  to  be  brought  into  court 655 

the  like,  containing  special  directions  as  to  investment 655 

deed  by  special  guardian 656 

release  of  widow's  dower  endorsed 657 

final  report  of  guardian 657 

order  confirming  same 658 

SALE  OF  LUNATIC'S  REAL  ESTATE: 

forms  in  proceedings  for 701  et  seq. 

(See  Lunatics,  Idiots  and  Habitual  Dkunkaeds.) 

SALE  OF  REAL  ESTATE  OF  RELIGIOUS  CORPORATION: 

petition  by  corporation  for  leave  to  sell 717 

order  of  reference  thereon 718 

report  of  referee 718 

order  authorizing  sale  and  disposition  of  proceeds 719 

order  authorizing  trustees  to  contract  for  sale 719 

report  of  trustees  thereon 720 

order  authorizing  conveyance  and  disposition  of  proceeds 720 

SUBP(ENA: 

for  witness  on  taking  an  inquisition  of  lunacy 681 

SUMMONS: 

with  notice  of  object  of  action  in  partition  cases 456 

and  complaint 463 

the  like  in  foreclosure  cases 608 
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affidavit  of  mailing 510 

of  referee  in  reference  as  to  surplus  money  on  foreclosure  sale 534 

by  referee  to  party  or  witness  to  appear  in  creditors'  suit 558 

by  referee  to  produce  books  and  papers  on  accounting 586 

order  thereon  to  produce  books,  &c 586 

UNDERTAKING: 

on  issuing  injunction  in  creditor's  suit,  and  in  actibn  for  accounting . .  552,  577 

(See  Bond.) 

WARRANT: 

to  produce  lunatic  on  the  taking  of  an  inquisition  of  lunacy 680 
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As  administered  in  England  and  America,  em- 
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